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THE  FEDERAL  REGISTER 

WHAT  IT  IS  AND  HOW  TO  USE  IT  I 

FOR; 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WTia 

The  Office  of  the  Federal  Register. 

WliAT: 

Free  public  briefings  (approximately  3  hours)  to  present: 

1 .  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Cxxle  of 
Federal  Regulations. 

3.  The  Importent  elements  of  typics)  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY: 

To  provide  the  public  with  access  to  information  necessary  to 
research  Fedanl  agency  regulations  which  directly  affect  them. 
Thera  will  be  no  discussion  of  specific  agency  regulations. 

CHICAGO,  IL 

WHEN:  June  9  at  9:00  am 

WHERE:  Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Blvd. 

Chicago,  IL 

RESERVATIONS:  1-600-366-2998 
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There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 
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Subscriptions: 

Paper  or  fiche  202-783-3238 

Assistance  with  public  subscriptions  512-2303 

Single  copiesdiack  copies: 

Paper  or  fiche  783-3238 

Assistance  with  public  single  copies  512-2457 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reeder  Aids  section 
at  the  end  of  this  issue. 
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See  Trade  Representative,  Office  of  United  States 
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Family  Support  Administration 

See  Refugee  Resettlement  Office 
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SAAB,  25807-25808 
PROPOSED  RULES 
Airworthiness  directives: 

Aerospatiale,  25846-25847 


Airbus  Industrie.  25844-25846 
Jetstream,  25843-25844 

Federal  Communications  Commission 
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Radio  services,  special: 
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Interactive  video  and  data  service:  competiti\  e  bidding; 
correction,  25825 

Radio  stations:  table  of  assignments: 

Montana,  25825-26826 
PROPOSED  RULES 

ITU  World  Radiocommunication  Conference,  1995;  U.S. 

proposals;  inquiry,  25873-25874 
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Minnesota,  25874-25875 
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Fish  and  Wildlife  Service 
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Endangered  and  threatened  species; 
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Endangered  and  threatened  species  permit  applications. 
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Marine  mammal  permit  applications,  25957 

Foreign  Agricultural  Service 
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Perishable  products  from  Andean  countries;  duty-free 
imports,  emergency  relief.  25796-25797 


Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Contents 


V 


Foreign  Assets  Control  Office 
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Haitian  transactions  regulations: 

Assembly  sector  licenses  expiration  or  revocation;  policy 
statement,  25817-25818 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Ohio 

Columbus  Industries,  Inc.;  air  filter  elements,  25884- 
25885 
Tennessee 

Siemens  Industrial  Automation,  Inc.;  robotics/ 
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See  Agency  for  Health  Care  Policy  and  Research 
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NOTICES 
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Program  exclusions;  list,  25951-25952 

Interior  Department 

See  Fish  and  Wildlife  Service 
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See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

Profit  split  method;  combined  taxable  income 
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Hearing,  25847-25848 

International  Trade  Administration 

NOTICES 
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Paper  clips  from — 

China,  25885-25889 

Grants  and  cooperative  agreements;  availability,  etc.: 
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25889-25891 
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NOTICES 
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components  from — 

Japan  and  Netherlands,  25958-25959 
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25959-25960 
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See  Drug  Enforcement  Administration 

See  Parole  Commission 
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Compensation  Programs  Office  employees,  25815- 
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See  Employment  and  Training  Administration 
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See  Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 
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review,  25962-25963 
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Public  land  orders: 

California,  25823 
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Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
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closure,  25966-25969  25814-25815 
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Occupant  crash  protection — 

Manual  safety  belts;  trucks  and  multipurpose  vehicles 
driven  by  persons  with  disabilities,  25826-25827 

National  Oceanic  and  Atmospheric  Administration 
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Sea  turtle  conservation;  shrimp  trawling  requirements — 
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Council,  25891 
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National  Park  Service 

PROPOSED  RULES  > 

Special  regulations: 
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buttons,  bumper  stickers,  and  posters,  25855-25859 
NOTICES 

World  heritage  properties  list: 

U.S.  nomination  process.  25957-25958 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realignment  and  closure — 

Naval  Air  Station  Dallas.  TX.  25896-25897 
Meetings: 

Naval  Research  Advisory  Committee,  25897 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices;  correction,  25969 
Petitions;  Director’s  decisions: 

Connecticut  Yankee  Atomic  Power  Co.  et  al.,  25969 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  safety  and  health  standards; 

Steel  Erection  Negotiated  Rulemaking  Advisory 
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Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 
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PROCLAMATIONS 

Special  observances: 

Defense  Transportation  Day  and  Week,  National  (Proc. 
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25775-25777 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Health  Resources  and  Services  Administration 
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See  Committee  for  the  Implementation  of  Textile 
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Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
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Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
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Treasury  Department 

See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
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Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Title  3 —  Executive  Order  12915  of  May  13,  1994 

The  President  Federal  Implementation  of  the  North  American  Agreement 

on  Environmental  Cooperation 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laivs  of  the  United  States  of  America,  including  the  North  American  Free 
Trade  Agreement  Implementation  Act,  Public  Law  103-182;  107  Stat.  2057 
(“NAFTA  Implementation  Act”),  and  section  301  of  title  3,  United  States 
Code,  it  is  hereby  ordered  as  follows: 

Section  1.  POLICY,  (a)  The  North  American  Agreement  on  Environmental 
Cooperation  (“Environmental  Cooperation  Agreement”)  shall  be  implemented 
consistent  with  United  States  policy  for  the  protection  of  human,  animal 
or  plant  life  or  health,  and  the  environment.  The  Environmental  Cooperation 
Agreement  shall  also  be  implemented  to  advance  sustainable  development, 
pollution  prevention,  environmental  justice,  ecosystem  protection,  and 
biodiversity  preservation  and  in  a  manner  that  promotes  transparency  and 
public  participation  in  accordance  with  the  North  American  Free  Trade 
Agreement  (“NAFTA”)  and  the  Environmental  Cooperation  Agreement. 

(b)  Effective  implementation  of  the  Environmental  Cooperation  Agreement 
is  essential  to  the  realization  of  the  environmental  objectives  of  NAFTA 
and  the  NAFTA  Implementation  Act  and  promotes  cooperation  on  trade 
and  environmental  issues  between  the  United  States,  Canada,  and  Mexico. 
Sec.  2.  IMPLEMENTATION  OF  THE  ENVIRONMENTAL  COOPERATION  AGREEMENT. 

(a)  Policy  Priorities.  In  accordance  with  Article  10(2)  of  the  Environmental 
Cooperation  Agreement,  it  is  the  policy  of  the  United  States  to  promote 
consideration  of,  with  a  view  towards  developing  recommendations  and 
reaching  agreement  on,  the  following  priorities  within  the  Council  of  the 
Commission  for  Environmental  Cooperation  (“Council”): 

(1)  pursuant  to  Article  10(2)(m),  the  environmental  impact  of  goods 
throughout  their  life  cycles,  including  the  environmental  effects  of  processes 
and  production  methods  and  the  internalization  of  environmental  costs  asso¬ 
ciated  with  products  from  raw  material  to  disposal: 

(2)  pursuant  to  Articles  10(2)(b),  (g),  (i),  (j),  and  (k),  pollution  prevention 
techniques  and  strategies,  transboundary  and  border  environmental  issues, 
the  conservation  and  protection  of  wild  flora  and  fauna  (including  endan¬ 
gered  species),  their  habitats  and  specially  protected  natural  areas,  and  envi¬ 
ronmental  emergency  preparedness  and  response  activities: 

(3)  pursuant  to  Articles  10(3)  and  10(4),  implementation  of  Environmental 
Cooperation  Agreement  provisions  and  the  exchange  of  information  among 
the  United  States,  Canada,  and  Mexico  concerning  the  development,  continu¬ 
ing  improvement,  and  effective  enforcement  of,  and  compliance  with,  envi¬ 
ronmental  laws,  policies,  incentives,  regulations,  and  other  applicable  stand¬ 
ards: 

(4)  pursuant  to  Article  10(5)(a),  public  access  to  environmental  information 
held  by  public  authorities  of  each  party  to  the  Environmental  Cooperation 
Agreement,  including  information  on  hazardous  materials  and  activities  in 
its  communities,  and  the  opportunity  to  participate  in  decision-making  proc¬ 
esses  related  to  such  public  access; 


[ 
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(5)  pursuant  to  Article  10(2)(1),  environmental  matters  as  they  relate  to 
sustainable  development:  and 

(6)  other  priorities  as  appropriate  or  necessary. 

(b)  United  States  Representation  on  the  Council.  The  Administrator  of 
the  Environmental  Protection  Agency  (“EPA”)  shall  be  the  representative 
of  the  United  States  on  the  Council.  The  policies  and  positions  of  the 
United  States  in  the  Council  shall  be  coordinated  through  applicable  inter¬ 
agency  procedures. 

(c)  Environmental  Effects  of  the  NAFFA.  Pursuant  to  Article  10(6)(d)  of 
the  Environmental  Cooperation  Agreement,  the  Administrator  of  the  EPA 
shall  work  actively  within  the  Council  to  consider  on  an  ongoing  basis 
the  environmental  effects  of  the  NAFTA  and  review  progress  toward  the 
objectives  of  the  Environmental  Cooperation  Agreement. 

(d)  Transparency  and  Public  Participation.  The  United  States,  as  appro¬ 
priate,  shall  endeavor  to  ensure  the  transparency  and  openness  of,  and 
opportunities  for  the  public  to  participate  in,  activities  under  the  Environ¬ 
mental  Cooperation  Agreement. 

(1)  To  the  greatest  extent  practicable,  pursuant  to  Articles  15(1)  and  15(2), 
where  the  Secretariat  of  the  Commission  for  Environmental  Cooperation 
(“Secretariat”)  informs  the  Council  that  a  factual  record  is  warranted,  the 
United  States  shall  support  the  preparation  of  such  factual  record. 

(2)  To  the  greatest  extent  practicable,  the  United  States  shall  support 
public  disclosure  of  all  nonconfidential  and  nonproprietary  elements  of  re¬ 
ports,  factual  records,  decisions,  recommendations,  and  other  information 
gathered  or  prepared  by  the  Commission  for  Environmental  Cooperation 
(“Commission”).  Where  requested  information  is  not  made  available,  the 
United  States  shall  endeavor  to  have  the  Commission  state  in  writing  to 
the  public  its  reasons  for  denial  of  the  request. 

(3)  The  United  States  shall  provide  public  notice  of  the  opportunity  to 
apply  for  inclusion  on  a  roster  of  qualified  individuals  available  to  serve 
on  arbitral  panels  under  the  Environmental  Cooperation  Agreement. 

(4)  The  United  States  shall  seek  to  ensure  that  the  Model  Rules  of  Procedure 
for  dispute  settlement  established  pursuant  to  Articles  28(1)  and  28(2)  of 
the  Environmental  Cooperation  Agreement  provide  for  the  preparation  of 
public  versions  of  written  submissions  and  arbitral  reports  not  otherwise 
made  publicly  available,  and  for  public  access  to  arbitral  hearings. 

(5)  Consistent  with  the  Environmental  Cooperation  Agreement,  the  EPA 
Administrator  shall  develop  procedures  to  inform  the  public  of  arbitral 
proceedings  and  Commission  activities  under  the  Environmental  Cooperation 
Agreement,  and  to  provide  appropriate  mechanisms  for  receiving  public 
comment  with  respect  to  such  arbitral  proceedings  and  Commission  activities 
involving  the  United  States. 

(6)  As  a  disputing  party,  the  United  States  shall  seek  to  ensure,  pursuant 
to  Article  30  of  the  Environmental  Cooperation  Agreement,  that  the  arbitral 
panels  consult  with  appropriate  experts  for  information  and  technical  advice. 

(e)  Consultation  with  States.  (1)  Pursuant  to  Article  18  of  the  Environmental 
Cooperation  Agreement,  the  EPA  Administrator  shall  establish  a  govern¬ 
mental  committee  to  furnish  advice  regarding  implementation  and  further 
elaboration  of  the  Agreement.  Through  this  committee,  or  through  other 
means  as  appropriate,  the  EPA  Administrator  and  other  relevant  Federal 
agencies  shall: 

(A)  inform  the  States  on  a  continuing  basis  of  matters  under  the 
Environmental  Cooperation  Agreement  that  directly  relate  to.  or 
will  potentially  have  a  direct  impact  on.  the  States,  including:  (i) 
dispute  settlement  proceedings  and  other  matters  involving  enforce¬ 
ment  by  the  States  of  environm.ental  laws:  and  (ii)  implementation 
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of  the  Environmental  Cooperation  Agreement,  including  Council, 
committee,  and  working  group  activities,  in  any  area  in  which  the 
States  exercise  concurrent  or  exclusive  legislative,  regulatory,  or 
enforcement  authority: 

(B)  provide  the  States  with  an  opportunity  to  submit  information 
and  advice  with  respect  to  the  matters  identified  in  section  2(e)(1)(A) 
of  this  order;  and 

(C)  involve  the  States  to  the  greatest  extent  practicable  at  each 
stage  of  the  development  of  United  States  positions  regarding  matters 
identified  in  section  2(e)(1)(A)  of  this  order  that  will  be  addressed 
by  the  Council,  committees,  subcommittees,  or  working  groups  estab¬ 
lished  under  the  Environmental  Cooperation  Agreement,  or  through 
dispute  settlement  processes  prescribed  under  the  Environmental 
Cooperation  Agreement  (including  involvement  through  the  inclu¬ 
sion  of  appropriate  representatives  of  the  States). 

(2)  When  formulating  positions  regarding  matters  identified  in  section 
2(e)(1)(A)  of  this  order,  the  United  States  shall  take  into  account  the  informa¬ 
tion  and  advice  received  from  States. 

(3)  The  United  States,  where  appropriate,  shall  include  representatives 
of  interested  States  as  Members  of  the  United  States  delegations  to  the 
Council  and  other  Commission  bodies,  including  arbitral  panels. 

Sec.  3.  NATIONAL  ADVISORY  COMMITTEE.  The  EPA  Administrator  shall  utilize 
a  National  Advisory  Committee  as  provided  under  Article  17  of  the  Environ¬ 
mental  Cooperation  Agreement. 

Sec.  4.  UNITED  STATES  CONTRIBUTIONS  TO  THE  COMMISSION  FOR  ENVIRONMENTAL 
COOPERATION.  In  accordance  with  section  532(a)(2)  of  the  NAFTA  Implemen¬ 
tation  Act,  the  EPA  is  designated  as  the  agency  authorized  to  make  the 
contributions  of  the  United  States  from  funds  available  for  such  contributions 
to  the  annual  budget  of  the  Commission  for  Environmental  Cooperation. 

Sec.  5.  JUDICIAL  REVIEW.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  is  not  intended  to,  and  does 
not,  create  any  right  to  administrative  or  judicial  review,  or  any  other  right 
or  benefit  or  trust  responsibility,  substantive  or  procedural,  enforceable  by 
a  party  against  the  United  States,  its  agencies  or  instrumentalities,  its  officers 
or  employees,  or  any  other  person. 


THE  WHITE  HOUSE, 
May  13,  1994. 

IF'R  Doc.  94-12275 
Filed  5-16-94:  2:35  pm) 
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Executive  Order  12916  of  May  13,  1994 

Implementation  of  the  Border  Environment  Cooperation 
Commission  and  the  North  American  Development  Bank 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  North  American  Free 
Trade  Agreement  Implementation  Act,  Public  Law  103-182;  107  Stat.  2057 
(“NAFTA  Implementation  Act”),  and  section  301  of  title  3,  United  States 
Code,  it  is  hereby  ordered  as  follows; 

Section  1.  The  Agreement  Between  the  Government  of  the  United  States 
of  America  and  the  Government  of  the  United  Mexican  States  Concerning 
the  Establishment  of  a  Border  Environment  Cooperation  Commission  and 
a  North  American  Development  Bank  (“Agreement”)  shall  be  implemented 
consistent  with  United  States  policy  for  the  protection  of  human,  animal 
or  plant  life  or  health,  and  the  environment.  The  Agreement  shall  also 
be  implemented  to  advance  sustainable  development,  pollution  prevention, 
environmental  justice,  ecosystem  protection,  and  biodiversity  preservation 
and  in  a  manner  that  promotes  transparency  and  public  participation  in 
accordance  with  the  North  American  Free  Trade  Agreement  and  the  Agree¬ 
ment. 

Sec.  2.  (a)  The  Administrator  of  the  Environmental  Protection  Agency  and 
the  United  States  Commissioner,  International  Boundary  and  Water  Commis¬ 
sion,  United  States  and  Mexico  (“Commissioner”),  shall  represent  the  United 
States  as  Members  of  the  Board  of  Directors  of  the  Border  Environment 
Cooperation  Commission  in  accordance  with  the  Agreement. 

(b)  The  policies  and  positions  of  the  United  States  in  the  Border  Environ¬ 
ment  Cooperation  Commission  shall  be  coordinated  through  applicable  inter¬ 
agency  procedures,  which  shall  include  participation  by  the  Department 
of  State,  the  Department  of  the  Treasury,  the  Department  of  Housing  and 
Urban  Development,  the  Department  of  the  Interior,  the  Agency  for  Inter¬ 
national  Development,  the  Environmental  Protection  Agency,  and,  as  appro¬ 
priate,  other  Federal  agencies. 

(c)  The  Commissioner  shall  promote  cooperation,  as  appropriate,  between 
the  International  Boundary  and  Water  Commission  and  the  Border  Environ¬ 
ment  Cooperation  Commission  in  planning,  developing,  carrying  out  border 
sanitation,  and  other  environmental  activities. 

Sec.  3.  (a)  The  United  States  Government  representatives  to  the  Board  of 
the  North  American  Development  Bank  shall  be  the  Secretary  of  the  Treasury, 
the  Secretary  of  State,  and  the  Administrator  of  the  Environmental  Protection 
Agency. 

(b)  For  purposes  of  loans  or  guarantees  for  projects  certified  by  the  Border 
Environment  Cooperation  Commission,  the  representatives  shall  be  instructed 
in  accordance  with  the  procedures  of  the  National  Advisory  Council  on 
International  Monetary  and  Financial  Policies  (“Council”)  as  established 
by  Executive  Order  No.  11269.  For  purposes  of  this  section  only,  the  member¬ 
ship  of  the  Council  shall  be  expanded  to  include  the  Secretary  of  the 
Department  of  Housing  and  Urban  Development,  the  Secretary  of  the  Interior, 
and  the  Administrator  of  the  Environmental  Protection  Agency. 
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(c)  For  purposes  of  loans  or  guarantees  for  projects  certified  by  the  Border 
Environment  Cooperation  Commission,  the  representatives  shall  consult  with 
the  Community  Adjustment  and  Investment  Program  Advisory  Committee 
(“Advisory  Committee”),  established  pursuant  to  section  543(b)  of  the 
NAFTA  Implementation  Act  concerning  community  adjustment  and  invest¬ 
ment  aspects  of  such  loans  or  guarantees. 

(d)  For  purposes  of  loans,  guarantees,  or  grants  endorsed  by  the  United 
States  for  community  adjustment  and  investment,  the  representatives  shall 
be  instructed  by  the  Secretary  of  the  Treasury  in  accordance  with  procedures 
established  by  the  Community  Adjustment  and  Investment  Program  Finance 
Committee  established  pursuant  to  section  7  of  this  order. 

Sec.  4.  The  functions  vested  in  the  President  by  section  543(a)(1)  of  the 
NAFTA  Implementation  Act  are  delegated  to  the  Secretary  of  the  Treasury. 

Sec.  5.  The  functions  vested  in  the  President  by  section  543(a)(2)  and  (3) 
of  the  NAFTA  Implementation  Act  are  delegated  to  the  Secretary  of  the 
Treasury,  who  shall  exercise  such  functions  in  accordance  with  the  rec¬ 
ommendations  of  the  Community  Adjustment  and  Investment  Program  Fi¬ 
nance  Committee  established  pursuant  to  section  7  of  this  order. 

Sec.  6.  The  functions  vested  in  the  President  by  section  543(a)(5)  and  section 
543(d)  of  the  NAFTA  Implementation  Act  are  delegated  to  the  Community 
Adjustment  and  Investment  Program  Finance  Committee  established  pursuant 
to  section  7  of  this  order,  which  shall  exercise  such  functions  in  consultation 
with  the  Advisory  Committee. 

Sec.  7.  (a)  There  is  hereby  established  a  Community  Adjustment  and  Invest¬ 
ment  Program  Finance  Committee  (“Finance  Committee”). 

(b)  The  Finance  Committee  shall  be  composed  of  representatives  from 
the  Department  of  the  Treasury,  the  Department  of  Agriculture,  the  Depart¬ 
ment  of  Housing  and  Urban  Development,  the  Small  Business  Administration, 
and  any  other  Federal  agencies  selected  by  the  Chair  of  the  Finance  Commit¬ 
tee  to  assist  in  carrying  out  the  community  adjustment  and  investment 
program  pursuant  to  section  543(a)(3)  of  the  NAFTA  Implementation  Act. 

(c)  The  Department  of  the  Treasury  representative  shall  serve  as  Chair 
of  the  Finance  Committee.  The  Chair  shall  be  responsible  for  presiding 
over  the  meetings  of  the  Finance  Committee,  ensuring  that  the  views  of 
all  other  Members  are  taken  into  account,  coordinating  with  other  appropriate 
United  States  Government  agencies  in  carrying  out  the  community  adjustment 
and  investment  program,  and  requesting  meetings  of  the  Advisory  Committee 
pursuant  to  section  543(b)(4)(C)  of  the  NAFTA  Implementation  Act. 

Sec.  8.  Any  advice  or  conclusions  of  reviews  provided  to  the  President 
by  the  Advisory  Conunittee  pursuant  to  section  543(b)(3)  of  the  NAFTA 
Implementation  Act  shall  be  provided  through  the  Finance  Committee. 

Sec.  9.  Any  summaries  of  public  comments  or  conclusions  of  investigations 
and  audits  provided  to  the  President  by  the  ombudsman  pursuant  to  section 
543(c)(1)  of  the  NAFTA  Implementation  Act  shall  be  provided  through  the 
Finance  Committee. 

Sec.  10.  The  authority  of  the  President  under  section  6  of  Publiq  Law 
102-532;  7  U.S.C.  5404,  to  establish  an  advisory  board  to  be  known  as 
the  Good  Neighbor  Environmental  Board  is  delegated  to  the  Administrator 
of  the  Environmental  Protection  Agency. 
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Sec.  11.  This  order  is  intended  only  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to,  and  does  not,  create  any 
right  to  administrative  or  judicial  review,  or  any  other  right  or  benefit 
or  trust  responsibility,  substantive  or  procedural,  enforceable  by  a  party 
against  the  United  States,  its  agencies  or  instrumentalities,  its  officers  or 
employees,  or  any  other  person. 


THE  WHITE  HOUSE, 
May  13.  1994. 
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Proclamation  6689  of  May  16,  1994 

National  Defense  Transportation  Day  and  National 
Transportation  Week,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  United  States  has  entered  a  new  era  in  transportation.  VVe  are  in  the 
midst  of  a  technology  explosion,  and  our  Nation’s  transportation  infrastruc¬ 
ture  stands  to  benefit  tremendously  from  these  innovations.  New  industries 
are  racing  to  meet  the  demands  of  reinventing  American  transportation, 
creating  jobs  and  economic  opportunities  for  companies  and  individuals 
alike. 

A  smoothly-functioning  transportation  system  is  a  fundamental  building 
block  of  a  growing  economy  and  a  prosperous  society.  The  ability  to  move 
people  and  materials  safely  and  efficiently  affects  the  price  of  goods  in 
our  markets,  our  ability  to  sell  our  products  overseas,  and  the  lives  and 
livelihoods  of  all  Americans.  The  decisions  we  make  now  in  transportation 
will  serve  as  the  catalyst  for  improving  both  the  safety  and  quality  of 
life  for  our  citizens  for  decades  to  come. 

This  new  era  requires  a  new  way  of  thinking  about  transportation  needs. 
The  challenges  we  face  in  today’s  transportation  arena  involve  making  what 
we  have  already  built  work  better.  By  reinforcing  and  modernizing  the 
existing  infrastructure,  we  can  create  jobs,  spur  even  more  technological 
development,  and  fuel  long-term  economic  growth.  Even  in  this  time  of 
limitation  and  deficit  reduction,  strategic  investments  and  continued  leader¬ 
ship  can  make  technology  work  to  meet  the  needs  of  our  country’s  transpor¬ 
tation  system. 

One  important  effort  toward  reaching  that  goal  is  the  Technology  Reinvest¬ 
ment  Project,  designed  both  to  encourage  research  and  to  deploy  “dual- 
use”  technologies.  Such  innovations  can  be  applied  to  both  defense  and 
civilian  use,  making  possible,  for  example,  the  application  of  materials  from 
the  Stealth  bomber  to  build  new  bridge  projects.  This  is  the  kind  of  ingenuity 
that  has  made  America  great  and  the  kind  of  leadership  that  will  enable 
American  companies  to  find  continued  success  in  the  International  market¬ 
place. 

In  December  1993,  my  Administration  submitted  a  proposed  National  High¬ 
way  System  (NHS)  to  the  Congress.  The  NHS  identifies  priorities  for  a 
high-quality  interconnected  system  of  highways  that  will  serve  major  popu¬ 
lation  centers,  international  border  crossings,  ports,  airports,  rail  terminals, 
public  transportation  facilities,  intermodal  transportation  facilities,  and  major 
travel  destinations;  meet  national  defense  requirements;  and  serve  interstate 
and  interregional  travel.  The  NHS  will  enhance  economic  growth,  inter¬ 
national  competitiveness,  and  national  security. 

At  the  same  time,  the  Department  of  Transportation  has  also  announced 
the  beginning  of  an  effort  to  identify  a  National  Transportation  System 
(NTS)  for  the  1990s  and  beyond.  Not  just  roads,  but  air  and  waterways, 
ports,  pipelines,  rail,  and  mass  transit — all  will  be  working  together  to  form 
an  integrated  system  with  the  common  goal  of  moving  people  and  goods 
as  expediently  and  securely  as  possible. 


25784  Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Presidential  Documents 


Frr  the  first  time  in  American  history,  and  for  generations  to  come,  the 
NTS  will  force  us  to  look  at  America’s  transportation  systerri  as  a  whole 
instead  of  as  individual  projects — to  pinpoint  our  weaknesses  and  to  correct 
them:  to  identify  our  strengths  and  to  build  upon  them;  to  not  just  answer 
our  questions,  but  to  help  us  anticipate  and  answer  questions  that  have 
not  even  yet  been  asked.  With  new  tools  in  technology  and  by  wisely 
using  strategic  planning  and  investment,  we  will  bring  America  into  the 
21st  century,  well-prepared  for  the  challenges  ahead. 

In  order  to  honor  the  men  and  women  who  w'ork  so  diligently  to  meet 
America’s  transportation  needs,  the  Congress,  by  joint  resolution  approved 
May  16,  1957  (36  U.S.C.  160),  has  requested  that  the  third  Friday  in  May 
of  each  year  be  designated  as  "National  Defense  Transportation  Day’’  and, 
by  joint  resolution  approved  May  14,  1962  (36  U.S.C,  166),  that  the  week 
in  which  that  Friday  falls  be  proclaimed  “National  Transportation  Week.’’ 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  designate  Friday,  May  20,  1994,  as  National  Defense 
Transportation  Day  and  the  week  of  May  15  through  May  21,  1994,  as 
National  Transportation  Week.  I  urge  all  Americans  to  observe  these  occa¬ 
sions  with  appropriate  ceremonies  and  activities  and  to  give  special  recogni¬ 
tion  to  those  who  build,  operate,  safeguard,  and  maintain  our  vast  and 
complex  system  of  transportation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(I  R  Doc.  94-12287 
I’iled  5-16-94;  3:12  pm) 
Dilling  code  3195-01-P 
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applicability  and  legal  effect,  most  of  which 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  80 
RIN  0581-AA93 
[Docket  No.  FV-93-80-02] 

Regulation  Governing  the  Fresh  Irish 
Round  White  Potato  Diversion 
Program,  1992  Crop 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  adopts, 
without  change,  the  interim  rule 
previously  published  in  the  Federal 
Register  which  set  forth  the  terms  for 
conducting  the  Fresh  Irish  Round  White 
Potato  Diversion  Program  for  the  1992 
crop.  The  Program  was  intended  to 
assist  Irish  Round  While  potato  growers 
faced  with  oversupplies  and  low  prices. 
EFFECTIVE  DATE:  May  18. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darrell  Breed,  Chief,  Commodity 
Procurement  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2548 — South  Building. 
Washington,  DC  20090-6496,  (202)  720- 
6391. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Executive 
Order  12778 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

This  final  rule  has  been  reviewed  in 
accordance  with  E.O.  12778.  The 
provisions  of  the  fifial  rule  do  not 
preempt  State  laws  and  £ue  not 
retroactive.  Before  any  judicial  action 
may  be  brought  regarding  the  provision 
of  this  final  rule  the  appeal  procedures 
contained  in  7  CFR  part  780  must  be 
exhausted. 


Information  collection  requirements 
contained  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  control 
number  0581 — A880. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  of  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  business  will  not  be  unduly 
or  disproportionally  burdened.  The 
Small  Business  Administration  (13  CFR 
121.1)  has  defined  small  agricultural 
producers  as  those  having  gross  revenue 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
Because  there  is  a  preponderance  of 
entities  shipping  Irish  Round  White 
potatoes  that  meet  these  growers 
revenue  limitations  it  is  anticipated  that 
the  majority  of  the  Program  participants 
could  be  classified  as  small  entities. 
Provisions  of  the  rule  provide  a 
beneficial  impact  to  such  small  entities 
without  substantial  regulatory 
restriction.  Therefore  the  provisions  of 
the  RFA  are  not  applicable  and  a 
Regulatory  Flexibility  analysis  is  not 
required. 

This  Program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
interim  rule  applies  is:  Title — Section 
32  Diversion  Program:  Number — 10.166, 
as  found  in  the  1990  edition  of  the 
Catalog  of  Federal  Domestic  Assistance. 

Pursuant  to  5  U.S.C.  553,  it  was  found 
and  determined  that  good  cause  exists 
to  make  the  interim  rule  final  upon 
publication.  The  final  rule  makes  no 
change  in  the  operation  of  the  interim 
rule  and  all  actions  under  the  Program 
have  been  completed. 


Background  Information 

An  interim  rule  was  published  in  the 
Federal  Register  at  58  FR  29097  on  May 
19. 1993,  which  set  forth  the  terms  for 
conducting  the  Program  pursuant  to 
clause  (2)  of  section  32.  of  the  Act  of 
August  24, 1935,  as  amended  (7  U.S.C. 
612c)  (section  32).  Section  32,  clause 
(2),  authorizes  the  Secretary  of 
Agriculture  to  “encourage  the  domestic 
consumption  of  such  (agricultural] 
commodities  or  products  by  diverting 
them,  by  the  payment  of  benefits  or 
indemnities  or  by  other  means,  from  the 
normal  channels  of  trade  and 
commerce.  *  *  *”  Section  32  also 
authorizes  the  Secretary  to  use  section 
32  funds  “at  such  times,  in  such 
maimer,  and  in  such  amounts  as  the 
Secretary  of  Agriculture  finds  will 
effectuate  substantial  accomplishment 
of  any  one  of  the  purposes  of  this 
section.” 

Furthermore,  “Determinations  by  the 
Secretary  as  to  what  constitutes 
diversion  and  what  constitutes  normal 
channels  of  trade  and  commerce  and 
what  constitutes  normal  production  for 
domestic  consumption  shall  be  final.” 

USDA  statistics  indicate  that  as  of 
April  1, 1993,  the  stocks  of  Irish  Round 
White  potatoes  held  by  growers  were  27 
percent  greater  than  those  held  at  the 
same  time  in  1992.  Based  on  these 
statistics  and  other  market  factors  the 
Secretary  determined  that  the  fresh  Irish 
round  white  potato  1992  crop  was  in 
surplus  and  that  the  domestic 
consumption  of  such  potatoes  would  be 
encouraged  by  using  section  32  funds  to 
divert  the  potatoes  from  the  normal 
channels  of  trade  and  commerce  under 
the  Program. 

General  Summary  of  Comments 

The  public  was  afforded  until  July  19, 
1993,  to  comment  on  the  interim  rule. 
USDA  received  5  coiiunents  with 
respect  to  the  interim  rule  and  the 
Program.  These  comments  are  on  file  in 
room  2548 — South  Building,  14th  and 
Independence  Avenue,  Washington,  DC 
20090-6456. 

The  following  is  a  summary  of 
comments  receiv^  and  actions  taken: 

A.  Comments:  /ftl  5  of  the  comments 
opposed  the  Program.  Three  opposed 
the  Program  on  the  grounds  that  the 
Government  should  not  provide  price 
support  for  potatoes.  The  remaining  2 
opposed  the  Program  because  round  red 
and  russet  potatoes  were  not  included. 
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B.  Discussion  and  Conclusion:  The 
comments  have  been  reviewed  and  it 
has  been  determined  that  the  interim 
mle  should  be  adopted  as  a  final  rule, 
'vithout  change. 

The  Program,  as  provided  by  the 
interim  rule  was  intended  to  reduce  the 
surplus  of  1992  crop  Irish  White  Round 
Potatoes,  which  was  27%  greater  than 
the  1991  crop.  One  of  the  purposes  of 
section  32  is  to  reduce  such  surpluses. 
The  domestic  consumption  of  1992  crop 
Irish  Round  Potatoes  was  encouraged  by 
diverting  the  potatoes  from  the  normal 
channels  of  trade  and  commerce  for 
diversion  of  those  potatoes  by  July  5, 
1993.  The  Program  did  not  include 
round  red  or  russet  potatoes  because 
those  potatoes  were  not  in  surplus. 
Accordingly,  there  was  no  statutory 
basis  for  diversion  of  those  types  of 
potatoes.  - 

List  of  Subjects  in  7  CFR  Part  80 

Administrative  practice  and 
procedures.  Agriculture,  Agricultural 
commodities.  Reporting,  and 
Recordkeeping  requirements. 

PART  80— FRESH  IRISH  POTATOES 

Subpnrt  A — Fresh  Irish  Round  White 
Potato — Diversion  Program 

Accordingly,  the  interim  rule 
amending  7  CFR  part  80  which  was 
published  at  58  FR  29097  on  May  19, 
1993,  is  adopted  as  a  final  rule  without 
change. 

Dated:  May  12, 1994. 

Charles  R.  Brader, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  94-12098  Filed  5-17-94;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
Pocket  No.  93-066-2] 

RIN  0579-ZA0O 

Pink  Boilworm  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  with  changes,  an  interim  rule  that 
added  Missouri  to  th^list  of  States 
quarantined  because  of  pink  bollvv^orm. 
In  this  final  rule,  we  are  removing  the 
designation  of  the  entire  State  of 
Missouri  as  a  generally  infested  area  as 
set  forth  in  the  interim  rule,  and  are 
adding  portions  of  Dunklin  and  New 


Madrid  Counties  in  Missouri  and  all  of 
Pemiscot  County  in  that  State  to  the  list 
of  suppressive  areas.  This  action  is 
necessary  to  prevent  the  interstate 
movement  of  pink  boilworm  into 
noninfested  areas,  and  to  relieve 
unnecessary  restrictions  on  areas  not 
infested  with  pink  boilworm. 

EFFECTIVE  DATE:  May  18,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sidney  Cousins,  Senior  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  643, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6365. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  8,  1993 (58  FR  36591-36592, 

Docket  No.  93-066-1),  w'e  amended  the 
pink  boilworm  regulations  by  adding 
Missouri  to  the  list  of  States  in  7  CFR 
301.52(a)  that  are  quarantined  because 
of  pink  boilworm,  and  to  the  list  of 
generally  infested  areas  in  §  301.52-2a. 
Our  quarantine  of  the  State  of  Missouri 
was  the  result  of  surveys  conducted  by 
inspectors  to  the  United  States 
Department  of  Agriculture  and  by  State 
agencies  in  Missouri  that  established 
that  pink  boilworm  had  spread  into 
Missouri. 

Under  §  301.52-2  of  the  pink 
boilworm  regulations,  less  than  an 
entire  quarantined  State  will  be 
designated  as  a  regulated  area  only  if  (1) 
the  State  is  enforcing  a  quarantine  or 
regulations  that  impose  restrictions  on 
the  intrastate  movement  of  regulated 
articles  that  are  substantially  the  same 
as  those  imposed  with  respect  to  the 
interstate  movement  of  such  articles 
under  the  Federal  regulations,  and  (2) 
the  designation  of  less  than  the  entire 
State  as  a  regulated  area  will  otherwise 
be  adequate  to  prevent  the  interstate 
spread  of  pink  boilworm. 

At  the  time  the  interim  rule  was 
published,  although  pink  boilworm  had 
been  captured  only  in  several  counties 
in  Missouri,  the  State  was  not  enforcing 
an  intrastate  quarantine  or  related 
regulations.  Therefore,  APHIS 
quarantined  the  entire  State  and  listed 
it  as  a  generally  infested  area. 

We  solicited  comments  concerning 
our  interim  rule  for  a  60-day  comment 
period  ending  September  7, 1993.  We 
received  two  comments  by  that  date, 
one  from  a  member  of  Congress,  the 
otlier  from  the  State  of  Missouri 
Department  of  Agriculture.  Both 
commenters  questioned  the  need  for 
designating  Missouri  as  a  generally 
infested  area.  The  issues  they  raised  are 


discussed  below  under  the  heading 
“Comments  Received.” 

After  the  interim  rule  was  published, 
the  State  of  Missouri  established  an 
intrastate  quarantine  on  those  areas  in 
the  State  infested  with  pink  boilworm. 
Because  this  quarantine  imposes 
intrastate  restrictions  on  regulated 
articles  that  are  substantially  the  same 
as  those  imposed  with  respect  to  the 
interstate  movement  of  such  articles 
under  the  Federal  regulations,  we  are 
removing  the  entire  State  of  Missouri 
from  the  list  of  generally  infested  areas, 
and  are  listing  portions  of  Dunklin  and 
New  Madrid  Counties  in  Missouri  and 
all  of  Pemiscot  County  in  that  State  as 
suppressive  cireas.  We  have  determined 
the  designation  of  these  areas  as 
regulated  areas  will  be  adequate  to 
prevent  the  interstate  spread  of  pink 
boilworm.  Because  the  eradication  of 
pink  boilworm  is  being  undertaken  in 
the  areas  listed,  they  are  considered 
“suppressive  areas”  as  defined  in 
§  301.52-1.  See  the  rule  portion  of  this 
document  for  specific  descriptions  of 
the  suppressive  areas. 

Comments  Received 

As  noted,  two  commenters  questioned 
the  need  for  designating  Missouri  as  a 
generally  infested  area.  Their  specific 
objections  are  discussed  in  the 
following  paragraphs. 

One  commenter  stated  that  listing 
Missouri  as  a  quarantined  State  solely 
on  the  basis  of  the  capture  of  pink 
boilworm  moths  was  biologically 
unsound.  The  commenter  stated  that 
pink  boilworm  moths  have  periodically 
been  caught  with  pheromone  traps  in 
Louisiana,  Mississippi,  northeast 
Arkansas,  and  southeast  Missouri  since 
development  of  the  pink  boilworm  sex 
pheromone,  with  no  resulting 
“infestation”  ever  being  established. 

The  commenter  cited  research  that  the 
commenter  stated  showed  that  excessive 
moisture  during  the  fall  and  winter  is 
detrimental  to  overwintering  pink 
boilworm  larvae  (Ohlendorf,  “Studies  of 
the  Pink  Boilworm  in  Mexico,”  U.S. 
Department  of  Agriculture  Bulletin 
1374. 1926),  and  that  excessive  soil 
moisture  is  detrimental  to  survival  of 
overwintering  pink  boilworm  larvae 
(Fife  et  al,  "Pink  Boilworm  Carryover 
from  One  Cotton  Crop  to  the  Next  in  the 
Lower  Rio  Grande  Valley,”  Journal  of 
Economic  Entomology,  56;  172-175, 
1947;  also.  Chapman  et  al.,  “Survival  of 
the  Pink  Boilworm  under  Various 
Cultural  and  Climatic  Conditions,”  U.S. 
Department  of  Agriculture  Production 
Research  Report  34, 1960). 

We  agree  with  the  commenter  that 
research  indicates  that  excessive 
moisture  is  detrimental  to  survival  of 


Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Rules  and  Regulations  25787 


pink  bollworm.  However,  we  are  aware 
of  no  research  that  has  determined  that 
excessive  moisture  under  natural 
conditions  during  the  fall  and  winter  is 
100  percent  effective  in  killing  pink 
bollworm.  To  the  contrary.  Chapman 
and  Fife  concluded  that  a  number  of 
pink  bollworm  were  able  to  survive 
excessive  soil  moisture. 

The  commenter  stated  further  that  it 
is  reasonable  to  assume  that  at  least  a 
portion  of  the  pink  bollworm  moths  that 
are  found  in  the  mid-South  States  are 
being  carried  into  that  area  in  infested 
planting  cottonseed,  by  means  of  used 
cotton  harvesting  equipment  returning 
from  infested  areeis,  and  through 
dispersal  by  wind  (“Fifty  Years  of 
Research  on  the  Pink  Bollworm”; 
Agricultural  Handbook  No.  357,  page 
17).  We  assume  that  the  commenter  was 
concluding  that  the  incidence  of  pink 
bollworm  in  Missouri  was  not  the  result 
of  a  self-perpetuating  infestation  that 
would  carry  over  from  year  to  year,  but 
rather  a  random  Incidence  of  pink 
bollworm  that  wore  transported  into  the 
State  and  that  would  not  survive  the 
winter. 

We  do  not  agree  that  evidence 
supports  the  conclusion  that  pink 
bollworm  found  in  Missoxiri  entered  the 
State  with  planting  cottonseed  from  a 
quarantined  area.  Cottonseed  for 
planting  may  not  move  from  a  regulated 
area  unless  it  has  been  fumigated  to  kill 
any  pink  bollworm  that  might  be 
present.  The  Plant  Methods 
Development  staff  of  the  Animal  and 
Plant  Health  Inspection  Service  tested 
such  fumigation  extensively  before 
approving  it  as  a  treatment.  We  consider 
it  effective  and  have  strictly  enforced 
the  fumigation  requirement.  In  1991, 
when  pi^  bollworm  was  found  in 
Mississippi,  Arkansas,  Louisiana,  and 
Missouri,  State  and  Federal  inspectors 
conducted  trapping  at  four  seed  storage 
facilities  in  Missoi^  and  Mississippi. 
The  facilities  contained  cottonseed  that 
had  been  moved  interstate  fiom  a 
generally  infested  area.  The  trapping 
w'as  conducted  to  determine  if  some  of 
the  pink  bollworm  in  the  States  might 
be  originating  in  the  cottonseed.  During 
the  7  to  12  months  the  traps  were  set, 
no  pink  bollworm  moths  were  captured. 

We  agree  that  used  harvesting 
equipment  that  has  not  been  fumigated 
could  be  a  carrier  of  pink  bollworm.  and 
are  intensifying  our  efforts  to  ensure 
that  all  used  harvesting  and  processing 
equipment  moved  from  a  regulated  area 
is  fumigated.  However,  investigations  of 
the  location  and  timing  of  the  capture  of 
pink  bollworm  moths  show  no 
consistent  correlation  with  the  presence 
of  used  harvesting  equipment  moved 
from  a  regulated  area.  VVe  have 


concluded  that  such  equipment  may  ' 
account  for  some  but  not  all  pink 
bollworm  captures  in  the  mid-South 
States. 

We  also  agree  that  wind  dispersal  can 
account  for  a  small  number  of  pink 
bollworm  moths  captured.  However, 
following  publication  of  our  July  8 
interim  rule,  and  as  of  November  30. 
1993.  we  discovered  over  775  pink 
bollworm  moths  and  two  pink  bollworm 
larvae  in  Missouri.  We  consider  it 
unlikely  that  wind  dispersal  was  the 
cause  of  such  a  large  number  of  finds. 

The  commenter  stated  that  the  timing 
of  the  capture  of  pink  bollworm  moths 
must  be  taken  into  consideration  when 
determining  whether  an  infestation  has 
been  established.  According  to  the 
commenter,  pink  bollworm  moths 
captured  in  southeast  Missouri  (the  part 
of  the  State  where  pink  bollworm  was 
initially  found)  are  nearly  always  caught 
after  October  1.  The  commenter  cited 
research  that,  according  to  the 
commenter,  concluded  that  by  the 
autumnal  equinox  (September  23),  all 
the  larval  population  is  in  diapause  (a 
state  of  quiescence)  and  that,  Aerefore, 
a  field  infestation  of  pink  bollworm  after 
this  date  is  not  possible  (Lukefahr  et  al., 
“Factors  Inducing  Diapause  in  the  Pink 
Bollworm."  U.S.  Department  of 
Agriculture  Technical  Bulletin  1304, 
1964). 

According  to  the  commenter,  the 
research  indicates  that  moths  trapped 
after  the  autimmal  equinox  are 
incapable  of  producing  infestations,  and 
that  as  long  as  surveys  conducted 
during  the  summer  months  are  negative, 
moths  trapped  after  the  equinox  should 
be  considered  nonthreatening. 

We  have  examined  the  literature  cited 
by  the  commenter  and  disagree  that  it 
concludes  that  the  entire  larval 
population  is  in  diapause  after  the 
autumnal  equinox.  Rather,  the  literature 
states  that  nearly  all  of  the  larval 
population  should  be  in  diapause.  In  the 
absence  of  research  indicating 
otherwise,  we  must  assume  that  a 
number  of  pink  bollworm  larvae  in  the 
quarantined  area  are  capable  of 
remaining  active  throu^  the  fall  and 
winter.  Further,  even  though  certain 
larvae  may  be  in  diapause,  they  can  still 
be  moved  and  present  a  risk  of 
infestation. 

Both  commenters  noted  that  although 
343  pink  bollworm  moths  were  trapped 
in  Missouri  in  1991,  only  17  were 
trapped  in  1992.  The  commenters  cited 
this  as  evidence  arguing  against  the 
need  for  a  quarantine  of  that  State.  VVe 
do  not  agree  that  a  decline  in  pink 
bollworm  moths  trapped  from  one  year 
to  the  next  demonstrates  that  an 
infestation  does  not  exist.  As  discussed 


above,  we  agree  that  moist  winters  in 
the  mid-South  States  are  detrimental  to 
the  pink  bollworm,  and  acknowledge 
that  such  conditions  may  result  in  a 
decreased  number  of  moths  from  one 
year  to  the  next.  However,  each  time 
even  some  pink  bollworm  successfully 
overwinter  in  those  States,  it  increases 
the  chances  that  certain  numbers  of  the 
pest  will  adapt  to  the  climatic 
conditions  in  the  area.  Although 
relatively  few  pink  bollworm  moths 
were  trapped  in  Missouri  in  1992,  that 
number  rose  in  1993  to  over  775. 

Under  Executive  Order  12291,  we 
assessed  the  economic  impact  of  the 
interim  rule,  and  concluded  that  it 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  One  commenter  addressed  this 
conclusion  and  stated  that  the  interim 
rule  would  indeed  have  an  adverse 
effect  on  the  economy  of  southern 
Missouri.  The  commenter  did  not 
provide  any  estimates  of  the  economic 
impact. 

We  recognize  that  any  time  a 
quarantine  is  imposed  on  an  area,  there 
is  a  negative  economic  impact  on 
entities  affected  by  the  quarantine. 
However,  as  indicated  in  the  preceding 
paragraph,  we  were  required  to 
determine  if  the  regulatory  change 
would  have  a  significant  adverse  effect 
in  certain  specific  tueas.  Our  analysis 
indicated  that  it  would  not.  The  results 
of  our  analysis  of  the  economic  impact 
of  this  final  rule  are  set  forth  in  this 
document  under  the  heading  “Executive 
Order  12866  and  Regulatory  Flexibility 
Act." 

The  commenters  also  addressed 
issues  unrelated  to  the  provisions  of  the 
interim  rule.  Among  the  topics 
discussed  were  a  suggested  updating  of 
the  pink  bollworm  program  and  revision 
of  quarantine  enforcement  procedures, 
and  a  recommendation  that  a  pest  risk 
assessment  be  conducted  to  determine 
that  economic  significance  of  pink 
bollworm  to  the  mid-South  area.  We 
will  carefully  review  the  information  we 
received  and  take  whatever  action  is 
appropriate. 

Miscellaneous 

In  this  final  rule,  we  are  also  making 
a  nonsubstantive  change  to  the  heading 
to  §  30152-2a  to  correct  a  typographical 
error. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
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rule,  with  the  changes  discussed  in  this 
document. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication. 

This  rule  releases  certain  areas  in 
Missouri  from  their  designation  as  areas 
generally  infested,  with  pink  bollworm. 
This  will  eliminate  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  areas,  thus  reducing 
the  burden  on  producers  of  cotton,  used 
equipment  dealers,  and  facilities  that 
process  cotton.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  Department  has  reviewed  this 
rule  under  Executive  Order  12866.  The 
rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  entities  affected  by  this  rule 
include  cotton  producers,  cotton 
ginning  facilities,  equipment  auction 
companies,  and  storage  facilities  and 
other  entities  that  purchase  cotton  and 
cotton  products,  such  as  cottonseed  oil 
mills.  According  to  the  latest  census 
data  available,  there  are  1,214  farms  in 
Missouri  that  produce  cotton  and  a  total 
of  43,046  such  farms  in  the  United 
States.  About  99  percent  of  such  farms 
in  Missouri  and  97  percent  of  those  in 
the  entire  United  States  are  considered 
to  be  small  entities.  Additionally,  there 
are  28  other  cotton-related  facilities 
within  the  regulated  portion  of 
Missouri.  Of  these,  16  are  cotton  ginning 
facilities,  9  are  equipment  dealers,  and 
the  remainder  are  seed  storage  facilities 
and  cottonseed  oil  mills.  Of  these  28 
cotton-related  facilities,  virtually  all  are 
small  entities. 

In  1992, 17.5  million  bales  of  cotton 
and  6.9  million  metric  tons  of 
cottonseed  were  produced  in  the  United 
States.  In  that  same  year,  Missouri 
produced  approximately  541,000  bales 
of  cotton  and  217,000  metric  tons  of 
cottonseed. 

Over  89  percent  of  cotton  produced  in 
Missouri  is  produced  in  Dunklin,  New 
Madrid,  and  Pemiscot  Counties.  Of  this 
amount,  60-70  percent  is  either 
produced  or  moved  to  be  ginned  in  the 
regulated  areas  in  those  counties,  and 
virtually  all  of  the  remainder  is  either 
ginned  and  baled  in  the  regulated  areas. 


or  is  moved,  imder  limited  permit  and 
without  being  treated,  from  the 
regulated  areas  to  ginning  facilities 
operating  imder  a  compliance 
agreement.  Because  the  compression 
caused  by  baling  kills  any  pink 
bollworm  present,  once  the  cotton  is 
ginned  and  baled  it  is  not  regulated 
under  the  pink  bollworm  regulations.  Of 
the  cottonseed  produced  in  the 
regulated  areas,  98  percent  is  sold  to  oil 
mills  in  those  areas,  and  therefore  is  not 
regulated  under  the  pink  bollworm 
regulations. 

Under  the  regulations,  regulated 
eirticles  are  not  absolutely  prohibited 
movement  from  the  quarantined  area, 
but  are  made  subject  to  certain 
restrictions,  including  treatment  of  the 
articles  before  interstate  movement. 
Treatment  costs  for  cotton  range  from 
approximately  $1.52  to  $2.28  per  bale  of 
cotton.  Treatment  costs  for  cottonseed 
range  from  approximately  $0.10  to  $0.15 
per  bushel  of  cottonseed.  For  the  three 
most  recent  marketing  years  for  which 
published  figures  are  available  (1990, 
1991,  and  1992),  the  average  price  per 
bale  of  cotton  received  by  farmers  was 
about  $284.  The  average  price  per 
bushel  of  cottonseed  received  by 
farmers  was  approximately  $1.60.  Thus, 
quarantine  treatment  costs  for  cotton 
and  cottonseed  range  between  0.5 
percent  and  0.8  percent  of  the  value  of 
cotton,  and  between  0.6  and  0.9  percent 
of  the  value  of  cottonseed. 

Under  the  regulations,  used  cotton 
harvesting  equipment,  used  cotton 
ginning  equipment,  and  used  cotton  oil 
mill  equipment  are  regulated  articles, 
and  thus  are  subject  to  certain 
restrictions,  including  treatment  of  the 
equipment  before  interstate  movement. 
As  a  practical  matter,  the  only  type  of 
this  equipment  likely  to  be  moved 
interstate  is  harvesting  equipment.  It 
costs  approximately  $250  to  fumigate  a 
piece  of  harvesting  equipment.  On  the 
average,  each  piece  of  harvesting 
equipment  is  worth  about  $120,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (See  7  CFR  part 
3015,  subpart  V. 


Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
cind  local  laws  and  regulations  that  are 
inconsistent  with  it;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 

Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  150dd,  ISOee, 
ISOff;  161, 162,  and  164-167;  7  CFR  2.17, 

2.51,  and  371.2(c). 

2.  Section  301.52-2a  is  amended  by 
revising  the  section  heading  and  the 
entry  for  Missouri  to  read  as  follows: 

§301.52-2a  Regulated  areas;  suppressive 
and  generally  infested  areas. 
***** 

Missouri 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  area. 

(3)  Dunklin  County.  That  portion  of 
Dunklin  County  bounded  by  a  line  beginning 
at  the  juncture  of  the  St.  Francis  River  and 
the  northwest  corner  of  Section  22, 

Township  9  North,  and  proceeding  east  2.75 
miles  to  State  Highway  25;  then  south  3 
miles  to  U.S.  Highway  412;  then  east  0.75 
mile  to  County  Road  2k  then  south  3  miles; 
then  west  3  miles  to  County  Road  Y;  then 
north  2.5  miles  to  State  Hi^way  84;  then 
west  2.75  miles  to  the  St.  Francis  River,  then 
north  along  the  St.  Francis  River  to  the  point 
of  beginning. 

New  Madrid  County.  That  portion  of  New 
Madrid  County  bounded  by  a  line  beginning 
at  the  Mississippi  River  at  a  point 
approximately  1  mile  south  of  the 
intersection  of  U.S.  Highway  61  (Loop  55) 
and  spur  61;  then  north  approximately  1  mile 
to  the  intersection  of  U.S.  Highway  61  (Loop 
55)  and  spur  61;  then  northeast 
approximately  1  mile  on  Loop  55  to  its 
intersection  with  State  Highway  U  and  U.S. 
Highway  61;  then  northwest  3.5  miles  on 
U.S.  Highway  61  to  its  intersection  with 
County  Road  634  (Ristine);  then  west  on 
County  Road  634  3.5  miles  to  its  intersection 
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with  County  Road  641;  then  south  on  County 
Road  641  3  miles  to  its  intersection  with 
State  Road  U;  then  west  on  State  Road  U  0.25 
mile  to  its  intersection  with  State  Highway  D; 
then  west  on  State  Highway  D  approximately 
1.5  miles  to  the  Little  Riven  then  south 
southwest  along  the  Little  River  4  miles  to  its 
intersection  widi  County  Road  314;  then 
south  on  County  Road  314  4  miles  to  its 
intersection  with  State  Highway  ZZ;  then 
west  on  State  Highway  ZZ  3  miles  to  its 
intersection  with  County  Road  315  and  the 
Little  River;  then  south  southwest  along  the 
Little  River  3  miles  to  its  intersection  with 
State  Highway  162;  then  west  on  State 
Highway  162  1  mile  to  its  intersection  with 
County  Road  357;  then  south  on  County  Road 
357  3.25  miles  to  the  New  Madrid/Pemiscot 
County  line,  then  east  along  the  New  Madrid/ 
Pemiscot  County  line  to  the  Mississippi 
River,  then  north  along  the  Mississippi  River 
to  the  point  of  beginning. 

Pemiscot  County.  The  entire  county. 
***** 

Done  in  Washington,  DC,  this  12th  day  of 
May  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  Doc.  94-12001  Filed  5-17-94;  8:45  am] 
BU.UNQ  CODE  3410.<3S-P-M 

7  CFR  Part  301 
[Docket  No.  94-017-1] 

Mediterranean  Fruit  Fiy;  Regulated 
Articles  and  Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  two  ty'pes  of  lemons  to  the  list 
of  regulated  articles;  clarifying  the 
requirement  for  cleaning  and  waxing  for 
lemon  [Citrus  limon),  a  regulated  article; 
reducing  the  rate  of  technical  grade 
malathion  required  for  treating  premises 
for  the  Mediterranean  fruit  fly;  and 
removing  the  requirement  that 
malathion  bait  spray  treatment  be 
applied  by  ground  equipment.  These 
actions  are  necessary  to  prevent  the 
spread  of  the  Mediterranean  fruit  fly 
into  noninfested  areas  of  the  United 
States  and  to  lessen  restrictions  that 
may  cause  an  unnecessary  economic 
burden  upon  the  public. 

DATES:  Interim  rule  effective  May  12, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
18, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 


Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
017-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  c^l  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Pl«mt  Protection  and  Quarantine, 

APHIS,  USDA,  room  640,  Federal 
Building,-  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (7  CFR  301.78  through 
301.78-10;  referred  to  below  as  the 
regulations)  established  quarantined 
areas  to  prevent  the  spread  of  the 
Medfly  to  noninfested  areas  of  the 
United  States.  The  regulations  impose 
conditions  on  the  interstate  movement 
of  those  articles  that,  if  moved  without 
restrictions,  present  a  significant  risk  of 
spreading  the  Medfly  from  quarantined 
areas  into  or  through  noninfested  areas. 
These  articles,  which  are  designated  as 
regulated  articles,  may  not  be  moved 
interstate  from  quarantined  areas  except 
in  accordance  with  conditions  specified 
in  §§  301.78-4  through  301.78-10. 

Regulated  Articles 

Section  301.78-2  designates  as 
regulated  articles  a  number  of  berries, 
fruits,  nuts,  and  vegetables,  and  soil 
within  the  drip  line  of  plants  that 
produce  the  berries,  fniits,  nuts,  and 
vegetables.  Based  on  research  and 
experience,  the  articles  listed  in 
§  301.78-2(a)  as  regulated  articles  are 
articles  that  are  likely  to  cause  the 
spread  of  the  Medfly. 

Recent  surveys  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  State  and  county 
agencies  have  detected  the  presence  of 
the  larvae  of  the  Medfly  in  Meyer 
lemons  and  rough  lemons.  Detection  of 


the  larvae  of  the  Medfly  in  these  lemons 
creates  an  unacceptable  risk  that 
movement  of  these  lemons  could  spread 
the  Medfly  to  noninfested  areas  of  the 
United  States.  These  lemons  are 
primarily  backyard  grown  for 
noncommercial  use.  However,  many 
backyard  citrus  growers  market  these 
lemons  at  swapmeets  and  farmer’s 
markets,  which  may  involve  both  intra- 
and  interstate  movement  of  these 
lemons.  Therefore,  we  are  amending  the 
list  of  regulated  articles  in  §  301.78-2(a) 
by  adding  “Lemon,  Meyer  [Citrus  limon 
X  reticulata)"  and  “Lemon,  Rough 
[Citrus  jambhiri)." 

The  regulations  already  listed  lemon 
[Citrus  limon)  as  a  regulated  article. 
However,  before  the  effective  date  of 
this  interim  rule,  the  regulations 
provided  an  exception  for  smooth¬ 
skinned  lemons  of  commerce  that  are 
cleaned  and  waxed.  The  exception 
included  cleaning  and  w’axing  only  to 
help  readers  understand  the  term  “of 
commerce.” 

Recently,  however,  citrus  growers 
have  been  required  to  treat  the  smooth¬ 
skinned  lemons  before  movement  to  a 
packing  house.  Our  inspectors  have 
interpreted  the  exception  described 
above  to  mean  that  only  lemons  that 
have  been  cleaned  and  waxed  prior  to 
movement  may  move  without  treatment. 
That  was  not  our  intent. 

Our  intent  was  to  exempt  from 
treatment  smooth-skinned  lemons 
destined  for  commercial  packing 
houses.  Based  upon  our  experience,  we 
had  determined  that  smooth-skinned 
lemons  harvested  for  packing  by  a 
commercial  packing  house  are  harv’ested 
while  hard  and  green.  At  this  early  stage 
of  development,  they  are  not  considered 
susceptible  to  attack  by  the  Medfly. 

These  smooth-skinned  lemons  tnat 
are  packed  in  conunercial  packing 
houses  do  not  present  a  significant  risk 
of  spreading  the  Medfly  into 
noninfested  areas  of  the  United  States. 
Therefore,  we  are  also  amending  the  list 
of  regulated  articles  in  §  301.78-2(a)  by 
revising  the  entry  for  lemon  [Citrus 
limon)  to  accept  smooth-skinned  lemons 
harvested  for  packing  by  a  commercial 
packing  house. 

Treatments 

Section  301.78-10  identifies 
treatments  for  the  Medfly.  Research  has 
determined  that  these  treatments  would 
be  adequate  to  destroy  the  Medfly. 

The  treatment  schedules  for  premises 
in  §  301.78-10  require  application  of 
malathion  bait  spray  by  ground 
equipment  at  a  rate  of  2.4  ounces  of 
technical  grade  malathion  and  9.6 
ounces  of  protein  hydrolysate  per  acre. 
At  the  time  these  levels  were 
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determined,  research  indicated  2.4 
ounces  of  technical  grade  malathion  was 
the  minimum  amount  for  the  necessary 
protection  against  the  Medfly.  Based 
upon  recent  Medfly  studies  i  that  we 
conducted,  we  have  determined  that 
reducing  the  technical  grade  malathion 
rate  by  50  percent  will  provide  the  same 
efficacy  as  the  original  rate.  Therefore, 
we  are  amending  the  regulations  to 
require  a  rate  of  1.2  ounces  of  technical 
grade  malathion  and  9.6  oimces  of 
protein  hydrolysate  per  acre  for  the 
treatment  of  premises  for  the  Medfly. 
This  reduction  will  lessen  restrictions 
while  providing  adequate  protection 
against  the  Medfly. 

Additionally,  we  are  amending 
§  301.78-10  to  remove  the  requirement 
that  the  bait  spray  treatment  be  applied 
by  ground  equipment.  There  are  other 
acceptable  means  of  application. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  the  Medfly  from  spreading  into 
noninfested  areas  of  the  United  States 
and  to  lessen  restrictions  that  may  cause 
an  unnecessary  economic  burden  upon 
the  public. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days-of  publication 
of  this  rule  in  the  Federal  Register. 

After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12868  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  interim  rule  adds  two  types  of 
lemons  to  the  list  of  regulated  articles, 
clarifies  the  requirement  for  cleaning 
and  waxing  for  lemon  [Citrus  limon)  in 
the  list  of  regulated  articles,  and  reduces 


1  Copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


the  rate  of  technical  grade  malathion 
required  for  treating  premises  for  the 
Mediterranean  fruit  fly.  The  rule  change 
affects  the  interstate  movement  of  these 
newly  regulated  articles  firsm  the 
quarantined  areas  in  California.  Citrus 
growers,  produce  growers,  and  others 
who  process  regtilated  articles  for 
movement  are  required  to  treat  and 
certify  their  regulated  articles  before 
moving  them  interstate. 

There  are  about  213  small  entities 
within  the  regulated  area  that  could  be 
affected,  including  haulers,  packers, 
processors,  and  growers.  These  small 
entities  comprise  less  than  1  percent  of 
the  total  number  of  similar  small 
entities  operating  in  the  State  of 
California. 

The  impact  to  the  few  small  entities 
that  move  regulated  articles  interstate 
firom  parts  of  the  quarantined  eireas  will 
be  minimized  by  the  availability  of 
various  treatments  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost.  Also,  many  of 
these  entities  sell  other  items  in 
addition  to  the  regulated  articles  so  that 
the  effect,  if  any,  of  this  interim  rule  on 
these  entities  should  be  minimal. 
Furthermore,  the  number  of  affected 
entities  is  small  compared  with  the 
thousands  of  small  entities  that  move 
these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Those  small  entities  that  currently 
treat  their  premises  with  malathion  bait 
spray  will  experience  a  decline,  albeit 
smaU,  in  their  treatment  costs  due  to  the 
reduction  in  the  rate  of  technical  grade 
malathion  that  must  be  applied  fi:nm  2.4 
oimces  per  acre  to  1.2  ounces  per  acre. 
The  economic  effect  of  this  change  on 
small  entities  will  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule; 


(2)  Has  no  retroactive  effect;  and 

(3)  Does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  Medfly 
eradication  program.  The  assessment 
provides  a  basis  for  the  conclusion  that 
implementation  of  integrated  pest 
management  to  achieve  eradication  of 
the  Medfly  would  not  have  a  significant 
impact  on  human  health  and  the  natural 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with: 

(1)  The  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C 
4321  et  sen.); 

(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508); 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  part  lb);  and 

(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28, 
1979,  and  44  FR  51272-51274,  August 
31,  1979). 

Copies  of  the  environmentd 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  wnriting  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

The  information  collection  or 
recordkeeping  requirements  contained 
in  §§  301.78  through  301.78-10  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.)  under  OMB 
control  number  0579-0088. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  ISOdd,  150ee, 
150ff;  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 
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§  301 .76-2  [Amended] 

2.  In  §301.78-2,  paragraph  (a)  is 
amended  as  follows: 

a.  By  adding,  in  alphabetical  order. 
“Lemon.  Meyer  (Citrus  limon  X 
reUculata)"  and  “Lemon.  Rough  [Gtrus 
jambhirii". 

b.  By  revising  the  entry  for  “Lemon 
[Citrus  Umon)"  to  read  “Lraaon  [Citrus 
limon)  excapi  smooth-skinned  lemons 
harvested  for  packing  by  commercial 
packing  houses”. 

§301.78-10  [Amended] 

3.  Sectum  301.78-10  is  amended  as 
follows: 

a.  In  paragraph  (c),  the  last  sentence, 
by  removing  the  words  “by  ground 
equipment”,  and  by  removing  “2.4"  and 
adding  “1.2"  in  its  place. 

b.  At  the  end  of  tm  section,  by  adding 
“(Approved  by  the  OfBce  of 
Management  and  Biidget  under  control 
number  0579-0088)”. 

Done  in  Washington.  IXI.  this  12th  day  of 
May  1994. 

Patricia  Icnseii, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  Doc.  94-12002  Filed  5-17-94;  8:45  am) 
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Agriculturai  Marketing  Service 

7CFR  Part  944 

[Docket  No.  FV-92-058-FR] 

FruHs;  Import  Regulations  (Orange^ 
Reinstatement  of  Suspended  Minimum 
Orange  Import  Grade  Requirement 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  reinstates,  with 
minor  revisions,  the  suspended 
minimum  grade  requirement  for  oranges 
imported  into  the  United  States.  This 
requirement  was  temporarily  suspended 
on  October  24. 1991,  to  provide  the 
United  States  Trade  Representative 
(USTR)  adequate  time  to  review 
contemplated  changes  in  the  import 
requirements.  This  rule  is  needed  so 
that  imported  oranges  meet  the  same 
minimum  grade  requirement  as  is 
established  for  oranges  under  the 
meirketing  order  covering  Texas  oranges, 
consistent  with  section  8e  of  the 
amended  Agricultural  Marketing 
Agreement  Act  of  1937. 

EFFECTIVE  DATE:  May  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
D.  Rasmussen.  Marketing  Racialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 


AMS,  USDA.  PX).  Box  96456.  room 
2523-S.  Warrington,  DC  20090-6456; 
telephone:  202-720-6331;  or  Belinda  G. 
Garza,  McAllen  Marketing  Field  Office, 
USDA/ AMS.  1313  East  Hackbeny, 
McAllen.  Texas  78501;  telephone:  210- 
682-2833. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  und^  secticm  8e  (7  U.S.C. 
Section  608e-l)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act.  Secticm  8e  the 
Act  provides  that  whenever  specified 
commodities.  Including  oranges,  are 
regulated  urnier  a  Federal  ma^eting 
order,  imports  of  these  coirunodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities.  Section  8e  also  provides 
that  whenever  two  tM*  more  marketing 
orders  regulate  the  same  (xmunodlty 
produced  in  differmit  areas  of  the 
United  States,  the  Secretary  shall 
determine  Mdikh  area  the  imported 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  oranges  imported  into 
the  United  States  are  in  most  direct 
competition  with  oranges  grown  in 
Texas  regulated  imder  Ma^eting  Order 
No.  906,  and  has  found  that  the 
minimum  grade  and  size  requirements 
for  impc»t^  oranges  should  be  the  same 
as  those  establish^  for  oranges  under 
Marketing  Order  No.  906. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  Judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionati^y  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 


unique  in  that  they  are  brou^t  dbout 
through  group  action  of  essnitially 
small  entities  acting  (mi  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientati(Mi  and  compatibility. 

Imp<xt  regulations  issued  under  die  Act 
are  based  on  those  established  und» 
Federal  mariceting  orders. 

There  are  about  20  wange  importers 
who  will  be  sid^ect  to  the  coange  import 
grade  requiremrat  Small  agricultural 
service  firms,  which  inclu^  import»s. 
have  be«i  d^ined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  diose  whose  aimual  receipts 
are  less  than  $3,500,000.  A  majority  of 
these  impcMiers  may  be  classified  as 
small  entities. 

A  proposed  rule  concerning  this 
reinstatement  of  the  orange  import  grade 
requiremmit  was  Issued  on  February  18, 
1994,  and  published  in  the  Federal 
Register  (59  FR  9140,  February  25, 

1994).  That  rule  provided  a  15-day 
comment  period  which  ended  March 
14. 1994.  A  comment  was  filed  by  Rick 
Perry.  Commissioner,  Texas  Department 
of  Agriculture.  Austin.  Texas,  favoring 
the  proposed  reinstatement  of  the 
minimum  grade  requirement  for 
imported  oranges,  because  imported 
oranges  should  meet  the  same  minimum 
grade  requirement  as  is  applied  to  Texas 
oranges. 

A  minimum  grade  requirement  of  U.S. 
No.  2  specified  in  §944.312  (7  CFR  part 
944)  for  oranges  Imported  into  the 
United  States  was  in  effect  on  a 
continuous  basis  prior  to  its  suspension 
on  October  24. 1991  (56  FR  55983. 
October  31. 1991;  57  FR  2674,  January 
23, 1992).  This  requirement  was 
suspended  to  pro^^e  the  USTR 
adequate  time  to  review  contemplated 
changes  in  the  grade  requir«nent  for 
imported  oranges  reflecting  changes 
made  in  the  minimum  grade 
requirement  for  Texas  oranges  in 
§906.365  (7  CFR  part  906)  under 
Marketing  Order  No.  906. 

This  fi^  rule  amends  §  944.312  (7 
CFR  944.312;  as  amended  at  58  FR 
69185,  December  30, 1993;  and 
corrected  at  59  FR  4246.  January  31, 

1994)  to  reinstate  a  minimum  grade 
requirement  of  U.S.  No.  2  for  oranges 
imported  into  the  United  States.  This 
minimum  grade  requirement  is  the  same 
as  the  minimum  grade  requirement 
currently  in  effect  for  oranges  grown  in 
Texas  under  Marketing  Or^r  Na  906, 
and  is  the  same  as  the  grade 
requirement  effective  for  imported 
oranges  under  §  944.312  just  prior  to  its 
suspension  on  October  24. 1991. 

This  final  rule  also  defines  the  term 
“oranges”,  to  precisely  identify  the  fioit  , 
covert  by  this  import  regulation. 
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This  final  rule  also  changes  the 
minimum  quantity  exemption  under  the 
import  regulation  to  400  pounds  of  fiuit 
per  day.  The  minimum  quantity 
exemption  in  the  suspended  import 
regulation  was  ten  Vio  bushel  cartons 
(420  pounds).  This  change  makes  the 
quantity  exempted  in  the  import 
regulation  comparable  to  the  quantity 
exempted  fiom  handling  regulations 
under  the  marketing  order  for  oranges 
grown  in  Texas. 

A  minimum  size  requirement 
specifying  that  oranges  imported  into 
the  United  States  be  at  least  2®/i6inches 
in  diameter  is  currently  effective  under 
§  944.312,  and  this  requirement  remains 
in  effect  unchanged  by  this  rule. 

According  to  me  Department  of 
Agriculture’s  Foreign  Agricultural 
Service,  U.S.  fresh  orange  imports 
during  the  1992/93  season  were  well 
below  the  corresponding  levels  in  the 
1991/92  season,  reflecting  record  fresh- 
market  domestic  supplies.  U.S.  imports 
of  fresh  oranges  during  the  1992/93 
season  (beginning  November  1)  totaled 
23.6  million  pounds,  nearly  a  third  less 
than  in  1991/92.  In  the  five  seasons 
1987/88-1991/92  fi«sh  orange  imports 
varied  greatly.  The  late  December  1990 
freeze  caused  extensive  damage  to 
orange  crops  in  California  and  resulted 
in  an  unusually  large  quantity  of 
imports  in  1990/91.  From  1987/88 
through  1991/92,  U.S.  imports  of  firesh 
oranges  ranged  from  a  hi^  of  137.3 
million  pounds  in  the  1990/91  season, 
to  a  low  of  17.2  million  pounds  in  1988/ 
89,  with  an  average  of  53.0  million 
pounds. 

Fresh  U.S.  orange  imports  typically 
come  firom  six  coxmtries,  induing 
Australia,  the  Dominican  Republic, 
Mexico,  Israel,  Jamaica,  and  Spain.  In 
the  1992/93  season,  Australia  accounted 
for  10.1  million  pounds  or  42  percent  of 
U.S.  fresh  orange  imports.  In 
comparison,  1991/92  imports  from 
Australia  were  5.5  million  pounds  or  16 
percent  of  U.S.  fresh  market  orange 
imports.  From  1987/88  through  1991/ 

92,  Mexico  was  a  major  source  of  U.S. 
fresh  orange  imports,  ranging  from  a  low 
of  2.2  million  pounds  (1988/89),  to  a 
high  of  56.1  million  poimds  (1990/91), 
with  a  five  year  average  of  18.0  million 
pounds  per  season. 

In  accordance  with  section  8e  of  the 
Act,  the  USTR  has  concurred  with  the 
issuance  of  this  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  reflects  the 
Department’s  appraisal  of  the  need  to 
reinstate  the  suspended  orange  import 


grade  requirement  and  make  specified 
changes  in  the  orange  import  regulation, 
as  hereinafter  set  forth,  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  orange  import  grade 
requirement  should  be  reinstated  as 
soon  as  possible,  so  that  imported 
oranges  meet  the  same  grade 
requirement  as  is  effective  for  fresh 
shipments  of  Texas  oranges  in 
accordance  with  section  8e  of  the  Act; 
and  (2)  the  proposed  rule  provided  a  15- 
day  comment  period,  and  the  one 
comment  received  favored 
reinstatement  of  the  grade  requirement 
for  imported  oranges. 

List  of  Subjects  in  7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifixiit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  944  is  amended  to 
read  as  follows: 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  944.312  is  revised  to  read 
as  follows: 

§  944.31 2  Orange  import  regulation. 

(a)  Pursuant  to  section  8e  (7  U.S.C. 
608e-l)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  and  part  944— Fruits; 
Import  Regulations,  the  importation  into 
the  United  States  of  any  oranges  is 
prohibited  unless  such  oranges  grade  at 
least  U.S.  No.  2,  and  they  are  at  least 
2®/i6  inches  in  diameter. 

(b)  The  term  oranges  is  defined  as 
Citrus  sinensis,  Osbeck. 

(c)  The  term  importation  means 
release  from  custody  of  the  United 
States  Customs  Service. 

(d)  Terms  and  tolerances  pertaining  to 
grade  and  size  requirements,  which  are 
defined  in  the  United  States  Standards 
for  Grades  of  Oranges  (Texas  and  States 
other  than  Florida,  CaUfomia,  and 
Arizona)  (7  CFR  51.680-51.714),  shall 
be  applicable  herein. 

(e)  Any  person  may  import  up  to  400 
pounds  a  day  of  oranges  exempt  from 
the  requirements  specified  in  this 
section. 

(f)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  United  States  Department  of 


Agriculture,  is  designated  as  the 
governmental  inspection  service  for 
certifying  the  grade,  size,  quality,  and 
maturity  of  oranges  imported  into  the 
United  States.  Inspection  by  the  Federal 
or  Federal-State  Inspection  Service  with 
evidence  thereof  in  the  form  of  an 
official  inspection  certificate,  issued  by 
the  respective  service,  applicable  to  the 
particular  shipment  of  oranges,  is 
required  on  all  such  imports.  The 
inspection  and  certification  services 
will  be  available  upon  application  in 
accordance  with  the  Regulations 
Governing  Inspection,  Certification  and 
Standards  of  Fresh  Fruits,  Vegetables, 
and  Other  Products  (7  CFR  part  51),  and 
in  accordance  with  the  regulation 
designating  inspection  services  and 
procedure  for  obtaining  inspection  and 
certification  (7  CFR  944.400). 

(g)  Any  oranges  which  fail  to  meet  the 
import  requirements,  and  are  not  being 
imported  for  purposes  of  consumption 
by  charitable  institutions,  distribution 
by  relief  agencies,  or  processing  into 
products:  prior  to  or  after  reconditioning 
may  be  exported  or  disposed  of  under 
the  supervision  of  the  Federal  or 
Federal-State  Inspection  Service  with 
the  costs  of  certifying  the  disposal  of 
such  oranges  borne  by  the  importer. 

(h)  The  grade,  size,  quality,  and 
maturity  requirements  of  this  section 
shall  not  be  applicable  to  oranges 
imported  for  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  or  processing  into  products, 
but  shall  be  subject  to  the  saf^eguard 
provisions  contained  in  §  944.350. 

(i)  The  Secretary  has  determined  that 
oranges  imp>orted  into  the  United  States 
are  in  most  direct  competition  with 
oranges  grown  in  Texas  regulated  under 
Marketing  Order  No.  906. 

Dated:  May  12, 1994. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-12094  Filed  5-17-94;  8:45  am) 
BILLING  CODE  3410-02-P 


7  CFR  Part  993 

[Docket  No.  FV93-993-3FIR] 

Dried  Prunes  Produced  in  California; 
Changes  in  Producer  District 
Boundaries 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  realigned  the  boundaries  of  seven 
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districts  established  for  independent 
producer  representation  on  the  Prune 
Marketing  Committee  (Committee). 
Realigning  the  boundaries  provides  for 
more  equitable  representation  for  those 
members,  and  makes  provisions  of  the 
order  consistent  with  current  industry 
demographics.  This  rule  was 
unanimously  recommended  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  federal 
marketing  order  regulating  dried  prunes 
produced  in  California. 

EFFECTIVE  DATE:  June  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901,  or  FAX  (209) 
487-5906;  or  Valerie  L.  Emmer, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  room  2523-S,  P.O.  Box  96456. 
Washington,  DC  20050-6456; 

Telephone:  (202)  205-2829,  or  FAX 
(202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  Na  993  (7  CFR  part  993),  as 
amended,  regulating  the  handling  of 
dried  prunes  produced  in  California, 
hereinafter  referred  to  as  the  “order.” 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  “Act.” 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with' 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 


equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  dried  prunes  who  are  subject  to 
regulation  imder  the  dried  prune 
marketing  order  and  approximately 
1 ,360  producers  in  the  regulated  area. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  California  dried  prunes 
may  be  classified  as  small  entities. 

The  interim  final  rule  realigned  the 
boundaries  of  the  seven  districts 
established  for  independent  producer 
representation  on  the  Committee.  To  be 
consistent  with  current  industry 
demographics,  the  interim  rule  ensured 
that,  insofar  as  practicable,  each  district 
represents  an  equal  number  of 
independent  producers  and  an  equal 
volume  of  prunes  grown  by  such 
producers.  The  change  did  not  impose 
any  additional  regulatory, 
informational,  or  cost  requirements  on 
handlers  or  producers. 

This  rule  finalizes  an  interim  final 
rule  which  revised  §  993.128  of 
Subpart — Administrative  Rules  and 
Regulations  and  was  based  on  a 
unanimous  recommendation  of  the 
Committee  and  other  available 
information. 

Section  993.24  of  the  order  provides 
that  the  Committee  shall  consist  of  22 
members,  of  which  14  shall  represent 
producers,  7  shall  represent  handlers, 
and  one  shall  represent  the  public.  The 
14  producer  member  positions  are 
apportioned  between  cooperative 
producers  and  independent  producers 
in  the  same  proportion,  insofar  as  is 
practicable,  as  the  percentage  of  the 
total  prune  tonnage  handled  by  the 


cooperative  and  independent  handlers 
during  the  year  preceding  the  year  in 
which  nominaticms  are  made  is  to  the 
total  handled  by  all  handlers.  In  recent 
years  and  currently,  cooperative 
producers  and  independent  producers 
each  have  been  eligible  to  nominate 
seven  members. 

Section  993.28  of  the  order  provides 
that,  for  independent  producers,  the 
Committee  shall,  with  the  approval  of 
the  Secretary  of  Agriculture,  divide  the 
production  area  into  districts,  giving, 
insofar  as  practicable,  equal 
representation  throughout  the 
production  area  by  numbers  of 
independent  producers  and  production 
of  prune  tonnage  by  such  pr^ucers. 
When  revisions  are  requir^,  the 
Committee  must  make  its 
recommendations  to  the  Secretary  of 
Agriculture  to  change  the  district 
boundaries  prior  to  January  31  of  any 
year  in  which  nominations  are  to  be 
made.  Nominations  are  made  in  all 
even-numbered  years,  including  1994. 

The  Committee  recommended  this 
change  at  its  December  8, 1993,  meeting. 
Since  the  last  redistricting  in  1990,  the 
nmnber  of  producers  and  volume  of 
production  in  most  districts  changed, 
causing  imbalances  among  some 
districts.  Thus,  redistricting  was  needed 
to  bring  the  districts  in  line  with  order 
requirements  and  current  California 
pnme  industry  demographics. 

The  interim  final  rule  established 
Colusa  and  Glenn  counties  as  District  1 
and  added  Tehama  and  Shasta  coimties 
to  District  4.  It  also  moved  the  boundary 
between  the  central  Sutter  and  southern 
Sutter  districts  north  from  Oswald  Road 
to  Bogue  Road,  and  made  the  central 
Sutter  County  area  a  part  of  District  2. 
That  rule  also  designated  the  portion  of 
District  4,  which  includes  the  San 
Joaquin  Valley  coimties,  as  District  7. 
That  rule  also  added  northern  Sutter 
County  to  Butte  County  which  became 
a  new  District  5.  District  6  continued  to 
be  Yuba  County. 

The  Committee  calculated  the 
percentage  of  total  independent  prune 
growers  and  the  percentage  of  total 
independent  grower  prune  tonnage  for 
each  proposed  new  district.  The  two 
percentages  were  averaged  for  each 
district  to  determine  a  representation 
factor  for  each  district.  The  optimal 
representation  factor  was  determined  to 
be  14.29  percent  (100  percent  divided 
by  7  districts). 

The  representation  factors  for  the 
seven  old  and  the  seven  new  districts 
are  shown  below,  based  on  the  1992-93 
crop  year. 
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District 

Representation  factor 

Old 

districts 

(percent) 

New 

districts 

(percent) 

1  . 

7.52 

12.81 

2  . 

21.02 

14.89 

3  . 

11.07 

15.09 

4  . 

14.27 

12.78 

5  . 

9.15 

16.67 

6  . 

16.10 

16.10 

7  . 

20.88 

11.67 

The  redistricting  recommendation 
was  deemed  to  be  desirable  because  it 
allowed  each  district  to  approximate  the 
optimal  representation  iactor,  while 
maintaining  a  continuous  geographic 
boimdary  for  each  district.  In  addition, 
several  of  the  districts  whose 
representation  factors  are  below  the 
optimum  are  expected  to  experience 
production  increases  in  the  nexi  few 
years  which  are  likely  to  be  above  the 
industry  average. 

The  interim  final  rule  which  changed 
the  boundaries  of  the  districts 
established  for  independent  producer 
representation  on  the  Committee  was 
issued  on  February  17, 1994,  and 
published  in  the  Federal  Register  (59 
FR  8517,  February  23, 1994),  with  an 
effective  date  of  February  23, 1994.  That 
rule  provided  a  30-day  comment  period 
which  ended  March  25, 1994.  No 
comments  were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee’s  imanimous 
recommendation  and  other  information, 
it  is  found  that  finalizing  the  interim 
final  rule,  without  change,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  993  which  was 
published  at  59  FR  8517  on  February  23, 
1994,  is  adopted  as  a  final  rule  without 
change 


Dated:  May  12, 1994. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-12097  Filed  5-17-94;  8:45  am) 
BILLING  CODE  341(M)2-P 


Commodity  Credit  Corporation 

7  CFR  Parts  1413  and  1421 
RIN0560-AD18 

1994  Rice  Acreage  Reduction  Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  to  establish  the  acreage 
reduction  percentage  for  the  1994  crop 
of  rice  at  zero  percent  and  to  establish 
the  price  support  rates  for  the  1993  and 
1994  crops  of  rice.  Such  price  support 
rates  are  established  by  statutory 
formula.  These  actions  are  required  by 
section  lOlB  of  the  Agricultural  Act  of 
1949  (the  1949  Act),  as  amended.  Public 
comment  regarding  the  1994  rice 
program  provisions  was  requested  in  the 
Federal  Register  on  October  12, 1993. 
EFFECTIVE  DATE:  May  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  S.  Rosera,  Agricultural  Economist, 
Fibers  and  Rice  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  room  3758— 
S,  P.O.  Box  2415,  Washington,  DC 
20013-2415  or  call  202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
economically  significant  because  it 
would  have  an  annual  effect  on  the 
economy  of  more  than  $100  million.  A 
Final  Regulatory  Impact  Analysis 
estimates  net  income  from  the 
production  of  rice  under  the  selected 
program  at  $434.4  million,  with 
established  (target)  price  payments 
estimated  at  $72.7  million.  Based  on 
other  Department  estimates,  it  has  been 
determined  that  this  final  rule: 

(1)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(3)  Would  not  materially  alter  the 
budgetary  impact  of  entitlements. 


grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and 

(4)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal  | 

mandates,  the  President’s  priorities,  or  I 

principles  set  forth  in  Executive  Order 
12866 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implementation  of  the 
selected  option  is  available  on  request 
from  the  above-named  individual. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  is  not 
required  to  request  comments  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies,  are  as 
follows:  Rice  Production  Stabilization — 
10.065. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  IT?  29115  (Jime  24, 

1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 

The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
and  1421  set  forth  in  this  final  rule  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35. 
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Background 

This  final  rule  amends  7  CFR  part 
1413  to  set  forth  the  acreage  reduction 
requirement  under  the  1994  Rice 
Program. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  October  12, 1993,  at 
58  FR  52686  to  amend  the  regulations 
at  7  CFR  part  1413  with  respect  to  the 
1994  rice  acreage  reduction  program 
(ARP)  requirements. 

During  the  period  for  public  comment 
that  ended  November  12, 1993,  thirty- 
one  comments  were  received  regarding 
the  acreage  reduction  requirement  for 
the  1994  crop  of  rice.  One  comment 
favored  no  ARP,  26  favored  an  ARP  of 
zero  percent,  3  favored  an  ARP  of  5 
percent,  and  1  favored  an  ARP  of  1 5  - 
percent. 

After  reviewing  the  comments,  it  has 
been  decided  that  the  1994  crop  acreage 
reduction  requirement  shall  be  zero 
percent.  This  level  is  selected  because  it 
permits  the  highest  level  of  rice 
production  while  continuing  50/85 
program  benefits  and  achieving  the 
stocks-to-use  goals  of  section  lOlB  of 
the  1949  Act.  Public  comments 
regarding  the  level  of  the  national 
average  price  support  rates  for  the  1993 
and  1994  crops  were  not  requested 
because  such  rates  are  established  by 
statutory  formula. 

List  of  Subjects 
7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation. 
Wheat. 

7  CFR  Part  1421 

Crains.  Loan  programs — agriculture. 
Oilseeds.  Peanuts.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans.  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  parts  1413  and 
1421  are  amended  as  follows: 

PART  1413— FEED  GRAIN,  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308. 1308a,  1309. 
1441-2, 1444-2, 1444f,  1445b-3a.  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  In  §  1413.54,  paragraph  {a)(4)(iii)  is 
revised,  paragraph  (a)(4)(iv)  is  added, 
the  introductory  text  of  paragraph  (d)(4) 
is  republished,  and  paragraph  (d)(4)(v) 
is  added  to  read  as  follows: 


§  1 41 3.54  Acreage  reduction  program 
provisions. 

(a)  *  *  • 

(4).  .  . 

(iii)  1993  rice,  5  percent; 

(iv)  1994  rice,  0  percent. 

«  •  *  «  * 

(d)  *  •  * 

(4)  For  the  1994  crop: 

«  •  *  •  * 

(v)  Shall  not  be  made  available  to 
producers  of  rice. 

«  *  •  *  * 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

3.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1425. 
14412, 1444f-l,  1445b-3a.  1445C-3. 1445e, 
and  1446f;  15  U.S.C.  714b  and  714c. 

4.  In  §  1421.7,  paragraphs  (c)(7)(iii) 
and  (c)(7)(iv)  are  added  to  read  as 
follows: 

§  1 421 .7  Adjustment  ot  basic  support 
rates. 


(iii)  1993  Rice — $6.50  per 
hundredweight: 

(iv)  1994  Wee — $6.50  per 
hundredweight: 

A  «  *  *  « 

Signed  at  Washington,  DC.  on  May  12. 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

IFR  Doc.  94-12006  Filed  5-17-94;  8:45  am) 
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7  CFR  Part  1421 

RIN  0560-AD34  and  0560-AD17 

Grain  and  Similarly  Handled 
Commodities;  1993  Wheat  and  Feed 
Grains  Farmer-Owned  Reserve 
Program 

agency:  Commodity  Credit  Corporation. 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  with  respect  to  the  farmer- 
owned  reserve  (FOR)  program  which  is 
conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
section  110  of  the  Agricultural  Act  of 
1949  (the  1949  Act),  as  amended.  The 
rule  codifies  determinations  made  by 
the  Secretary  of  Agriculture  (the 
Secretary)  that  the  1993  crops  of  wheat 
and  feed  grains  may  not  be  pledged  as 
collateral  for  FOR  loans. 


EFFECTIVE  DATE:  May  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Sronce,  Director,  Grains  Analysis 
Division  (GAD),  Agricultural 
Stabilization  and  ^nservation  Service 
(ASCS).  United  States  Department  of 
AgricuJtiue  (USDA),  room  3742-S.  P.O. 
Box  2415,  Washington,  DC  20013-2415 
or  call  202-720-4418. 

SUPPLEMENTARY  INFORMATION: 

Final  Regulatory  Impact  Analysis 

A  Final  Regulatory  Impact  Analysis 
has  been  prepared  and  is  available  from 
Craig  Jagger,  Agricultural  Economist. 
GAD,  ASCS,  USDA,  room  3740-S,  P.O. 
Box  2415,  Washington.  DC  20013-2415 
or  call  202-720-4418. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA  this  rule  has  been 
determined  to  be  "economically 
significant”  because  if  FOR  entry  were 
permitted  for  wheat  or  feed  grains,  it 
would  have  an  annual  effect  of  the 
economy  of  more  than  $100  million  and 
would  materially  alter  the  budgetary 
impact  of  entitlement,  or  loan  programs 
or  rights  and  obligations  of  recipients 
thereof.  If  FOR  entry  were  allowed  for 
the  1993  crops  of  wheat  or  feed  grains, 
budget  outlays  for  storage  payments  are 
expected  to  range  from  about  $100 
million  to  $500  million.  This  final  rule 
would  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  would  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  and 
would  not  raise  novel  or  legal  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  Grain 
Reserve  Program — 10.067. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 
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Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 

Environmental  Assessment  or  Impact 
Statement 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1421 
set  forth  in  this  final  rule  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1990  (44 
U.S.C.  Chapter  35). 

Statutory  Background 

Section  110  of  the  1949  Act  sets  forth' 
the  statutory  authority  for  the  FOR 
program  for  w’heat  and  feed  grains.  It 
provides  that  the  determination  of 
whether  or  not  there  will  be  entry  of  a 
crop  into  the  FOR  will  be  announced  by 
December  15  of  the  year  in  which  the 
crop  of  wheat  was  harvested  and,  in  the 
case  of  feed  grains,  March  15  of  the  year 
following  the  year  in  which  the  crop  of 
com  was  harvested. 

Entry  into  the  FOR  is  triggered  based 
upon  prices  and  stocks-to-use  (S/U) 
ratios.  Section  110  of  the  1949  Act, 
paragraphs  (2)  and  (3),  provides  the 
followiilg: 

(2)  DISCRETIONARY  ENTRY— The 
Secretary  may  make  extended  loans 
available  to  producers  of  wheat  or  feed 
grains  if  either  of  the  following 
conditions  is  met: 

(A)  Price  Condition:  The  Secretary 
determines  that  the  average  market  price 
for  w'heat  or  com,  respectively,  for  the 
90-day  period  prior  to  the 
announcement  is  less  than  120  percent 
of  the  current  loan  rate  for  wheat  or 
com,  respectively;  or 

(B)  S/U  Condition:  As  of  the 
aimouncement  date,  the  Secretary 
estimates  that  the  S/U  ratio  on  the  last 


day  of  the  current  marketing  year  will 
be: 

(i)  in  the  case  of  wheat,  more  than 
37.5  percent;  and 

(ii)  in  the  case  of  com,  more  than  22.5 
percent. 

(3)  MANDATORY  ENTRY— The 
Secretary  shall  make  extended  loans 
available  to  producers  of  wheat  or  feed 
grains  if  both  of  the  conditions  specified 
in  subparagraphs  (A)  and  (B)  of 
paragraph  (2)  are  met  for  wheat  and  feed 
grains,  respectively. 

If  neither  the  price  nor  the  S/U 
condition  is  met,  the  Secretary  has  no 
authority  to  make  extended  loans 
available  to  producers  of  wheat  or  feed 
grains. 

On  December  15, 1993,  the  Secretary 
announced  that  the  estimated  wheat  S/ 

U  ratio  at  the  end  of  the  1993/94 
marketing  year  was  29.0  percent,  the  90- 
day  average  market  price  of  wheat  was 
$3.19  per  bushel,  and  120  percent  of  the 
1993  price  support  rate  for  wheat  was 
$2.94  per  bushel.  Because  neither  entry 
conditions  were  met  (the  S/U  ratio  was 
less  than  37.5  percent  and  the  90-day 
average  market  price  of  wheat  was 
greater  than  120  percent  of  the  1993 
price  support  rate  for  wheat),  the 
Secretary  had  no  authority  to  allow 
entry  of  the  1993  crop  of  wheat  into  the 
FOR. 

On  March  11, 1994,  the  Secretary 
announced  that  the  estimated  corn  S/U 
ratio  at  the  end  of  the  1993/94 
marketing  year  was  10.1  percent,  the  90- 
day  average  market  price  of  corn  was 
$2.71  per  bushel,  and  120  percent  of  the 
1993  price  support  rate  for  com  was 
$2.06  per  bushel.  Because  neither  entry 
conditions  were  met  (the  S/U  ratio  was 
less  than  22.5  percent  and  the  90-day 
average  market  price  of  com  was  greater 
than  120  percent  of  the  1993  price 
support  rate  for  com),  the  Secretary  had 
no  authority  to  allow  entry  of  the  1993 
crop  of  feed  grains  into  the  FOR. 

This  final  mle  amends  7  CFR  part 
1421  to  set  forth  these  determinations. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Oilseeds,  Peanuts,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1425, 
1441Z.  1444f-l,  1445b-3a.  1445C-3, 1445e 
and  1446f;  15  U.S.C.  714b  and  714c. 


2.  In  §  1421.217,  paragraph  (d)  is 
added  to  read  as  follows: 

§1421.217  Reserve  entry. 
***** 

(d)  No  quantity  of  1993-crop  wheat  or 
1993-crop  feed  grains  may  be  stored 
under  the  provisions  of  section  110  of 
the  Agricultural  Act  of  1949,  as 
amended. 

Signed  at  Washington,  DC,  on  May  12, 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  94-12007  Filed  5-17-94;  8:45  ami 
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Foreign  Agricultural  Service 
7  CFR  Part  1540 

Emergency  Relief  From  Duty-Free 
Imports  of  Perishable  Products  From 
Certain  Andean  Countries 

agency:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Final  mle. 

SUMMARY:  This  final  mle  adopts  without 
change  the  interim  mle  published  at  58 
FR  16103  which  establishes  the 
procedure  by  which  an  entity 
representative  of  a  U.S.  industry 
producing  perishable  products  can 
submit  a  request  to  the  United  States 
Department  of  Agriculture  (USDA)  for 
emergency  relief  from  increased, 
injurious  imports  of  like  perishable 
products  entering  the  United  States 
duty-free  from  beneficiary  countries 
under  the  Andean  Trade  Preference  Act. 
EFFECTIVE  DATE:  [Upon  publication  in 
the  Federal  Register.] 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Wanamaker,  Group  Leader  for 
Import  Policies,  Import  Policies  and 
Trade  Analysis  Division,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Tel:  (202)  720-1330. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Andean  Trade  Preference  Act, 
title  n  of  Public  Law  102-182, 105  Stat. 
1236  (19  U.S.C.  3201  et  seq.)  (the  “Act”) 
provides  for  duty-free  treatment  for 
imports  of  eligible  articles  from 
beneficiary  countries  designated  by 
Presidential  Proclamation.  The 
countries  eligible  for  designation  are 
Bolivia,  Ecuador,  Colombia,  and  Pern. 

Section  204(e)  of  the  Act  provides,  in 
part,  that  if  a  petition  is  filed  with  the 
United  States  International  Trade 
Commission  pursuant  to  the  provisions 
of  section  201  of  the  Trade  Act  of  1974, 
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as  amended,  regarding  a  perishable 
product  and  alleging  injinry  from 
imports  from  beneficiary  countries,  then 
the  petition  may  also  be  filed  with  the 
Secretary  of  Agriculture  with  a  request 
that  emergency  relief  be  granted  by  the 
President. 

Under  the  interim  rule,  published  in 
the  Federal  Register  on  March  25, 1993 
(58  FR  16103),  a  U.S.  entity  seeking 
emergency  relief  could  submit  a  request 
to  the  Administrator,  Foreign 
Agricultural  Service,  USDA,  providing 
such  information  as  is  necessary  to 
permit  the  Secretary  of  Agriculture  to 
make  a  determination  whether  to 
recommend  to  the  President  to  take 
emergency  action.  The  request  should 
identify  the  perishable  product 
concerned  and  its  country  of  origin; 
show  that  increased  imports  of  such 
perishable  product  are  the  substantial 
cause  of  serious  injury,  or  the  threat  of 
serious  injury,  to  the  domestic  industry 
producing  a  perishable  product  like  or 
directly  competitive  widi  the  imported 
product;  and  provide  a  statement 
indicating  why  emergency  action  would 
be  warranted. 

Comments  on  the  interim  rule  were  to 
be  submitted  by  April  26, 1993. 
Comment  was  received  from  a  trade 
association  which  expressed  general 
support  for  the  Andean  Trade 
Preference  Act  but  did  not  comment 
s|>ecifically  on  the  interim  rule  except  to 
reiterate  that  any  emergency  action 
should  meet  the  statutory  criteria  and 
not  be  based  solely  upon  increased 
imports.  Accordingly,  this  final  rule  is 
identical  to  the  interim  rule. 

Regulatory  Requirements 

This  final  rule  is  issued  in  accordance 
with  Executive  Order  12866,  and,  to  the 
extent  consistent  with  that  Executive 
Order,  Department  Regulation  1512-1 
since  the  rule  would  not  result  in: 

(1)  An  annual  effect  on  the  wonomy 
of  $100  million  or  more,  or  adversely 
and  materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  A  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  altering  the  oudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs;  or 

(4)  Raising  novel  legal  or  policy 
issues. 

The  Acting  Administrator,  Foreign 
Agricultural  Service,  USDA,  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Its 
effect  is  to  provide  to  a  U.S.  industry 


producing  perishable  products  the 
opportunity  to  seek  interim  relief  from 
imports  during  such  time  as  its  request 
under  section  201  of  the  Trade  Act  of 
1974,  as  amended,  is  under 
consideration  by  the  United  States 
International  Trade  Commission. 
Consequently,  no  regulatory  flexibility 
analysis  is  required  under  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

It  has  been  determined  by  an 
environmental  evaluation  Aat  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  paperwork  requirements  imposed 
by  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  through  April 
30, 1996  and  have  been  assigned  OMB 
No.  0551-0033. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  state  and  local 
officials  that  would  provide  the  non- 
Federal  funds  for,  or  that  would  be 
directly  affected  by,  proposed  Federal 
financial  assistance  or  direct  Federal 
development.  This  program  does  not 
involve  such  assistance  or  development. 

List  of  Subjects  in  7  CFR  Part  1540 

Agricultural  commodi'i,iS,  Imports, 
International  agricultural  trade. 

Accordingly,  the  interim  rule  adding 
Subpart  C — Emergency  Relief  From 
Duty-Free  Imports  of  Perishable 
Products  From  Certain  Andean 
Countries — to  7  CFR  part  1540,  which 
was  published  at  58  FR  16103  on  March 
25, 1993,  is  adopted  as  a  final  rule 
without  change. 

Issued  at  Washington.  DC.  this  11th  day  of 
May  1994. 

Christopher  E.  Goldthwait, 

Acting  Administrator,  Foreign  Agricultural 
Service. 

IFR  Doc.  94-12014  Filed  5-17-94;  8:45  ami 
BILUNQ  CODE  341 0-01 -M 


Farmers  Home  Administration 

7  CFR  Parts  1941, 1943, 1945,  and  1951 

RIN  0575-AB71 

Revisions  to  the  Direct  Operating  (OL), 
Farm  Ownership  (FO),  Soil  and  Water 
(SW)  and  Emergency  (EM)  Loan 
Regulations  To  Modify  Collateral 
Requirements 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
direct  operating  (OL),  farm  ownership 
(FO),  soil  and  water  (SW)  and 
emergency  (EM)  loan  making  and 
servicing  regulations  to  modify 
collateral  requirements.  These 
amendments  concern  the  amount  of 
collateral  required  when  an  FmHA  loan 
is  made.  There  will  be  no  change  in 
security  requirements  for  loan 
restructuring.  The  intended  effect  is  to 
reduce  the  burden  on  farmers  and 
FmHA  personnel  in  servicing  FmHA 
loan  collateral  and  to  avoid  * 

encumbering  all  of  a  farmer’s  collateral, 
thereby  making  it  less  difficult  for 
farmers  who  receive  FmHA  loans  to 
subsequently  obtain  non-FmHA  credit. 
EFFECTIVE  DATE:  May  18.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Smith,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division. 
Farmers  Home  Administration,  USDA, 
South  Agriculture  Building,  room  5430, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20250-0700, 

Telephone  (202)  720-5114. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Intergovernmental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  Jvme  24, 1983) 
and  FmHA  Instruction  1940-J, 
“Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities”  (December  23, 1983),  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  a:e 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-1. 
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Programs  Ailected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans, 

10.406 —  Farm  Operating  Loans, 

10.407 —  Farm  Ownership  Loans, 

10.416 — Soil  and  Water  Loans. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Program.”  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  signiHcantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 

Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  E.O. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  numbers  0575-0141,  0575-0085, 
0575-0083,  0575-0090  and  0575-0133 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  final  rule  does  not  revise  or  impose 
any  new  information  collection  or 
recordkeeping  requirement  from  those 
approved  by  OMB. 

Background 

The  Agency  published  a  proposed 
rule  in  the  F^eral  Register  (59  FR 
2307-12)  on  January  14, 1994,  which 
provided  for  a  15-day  conunent  period 
ending  on  January  31,  1994. 

The  proposed  rule  proposed  that, 
rather  than  requiring  a  lien  on  all  assets, 
FmHA  would  only  require  a  lien  on 
available  property  to  the  point  that  the 
value  of  the  security  would  be  at  least 
equal  to  150  percent  of  the  amount  of 
the  loan(s).  The  loan  at  least  would  have 
to  be  “adequately”  secured  with 
security  value  equalling  100  percent  of 
the  loan  amount. 

Discussion  of  Conunents 

In  response  to  the  proposed  rule,  24 
individual  comments  were  received 
from  1 1  respondents.  All  the  comments 
were  received  ft-om  FmHA  employees. 


Seven  respondents  commented  that 
requiring  security  at  least  equal  to  150 
percent  of  the  loan  amount  would 
require  more  appraisals,  which  would 
add  to  the  cost  of  and  delay  loan 
processing.  Four  of  these  respondents 
commented  that  the  number  of  appeals 
would  increase,  due  to  differences  of 
opinion  as  to  the  collateral  values  and 
items  to  be  taken  as  security.  The 
Agency  agrees  and  has  taken  this  into 
consideration  in  the  final  rule.  To 
implement  the  150  percent  requirement, 
OL,  FO,  SW,  and  EM  regulations  have 
been  amended  to  state  that  the  value  of 
property  taken  as  security  will  be 
documented  in  the  case  file.  These 
values  will  be  estabUshed  based  on  the 
appraisal  requirements  of  each  program 
which  have  not  been  amended. 

Therefore,  no  additional  appraisals  \Arill 
be  required  as  a  result  of  this  rule.  If  the 
applicant  disagrees  with  the  FmHA 
valuation  of  real  estate,  the  applicant 
may,  at  his/her  expense,  provide  an 
appraisal  which  meets  FmHA  regulatory 
requirements.  Acceptance  of  the 
applicant’s  apprais^  will  minimize 
appeals. 

"Two  respondents  commented  that  the 
proposed  rule  was  confusing  relative  to 
the  lien  position  on  chattel  security  and 
in  view  of  its  complexity  would  be 
difficult  to  explain  to  applicants.  The 
Agency  agrees  and  has  t^en  this  into 
consideration  in  clarifying  the  final  rule. 
A  first  lien  is  required  on  all  property 
acquired,  produced  or  refinanced  with 
loan  funds.  The  best  lien  obtainable  will 
be  taken  on  other  security  to  meet  the 
primary  security  and/or  the  “at  least” 
150  percent  security  requirement. 

One  respondent  stated  that  the 
emergency  loan  regulation  was  not  clear 
with  respect  to  the  lien  position  on 
chattel  security  when  extended 
repayment  terms  (7  years)  are  offered  to 
the  borrower.  The  respondent  assumed 
a  first  lien  was  required  when  7-year 
terms  are  used.  The  Agency  feels  that 
the  existing  regulation  provides 
adequate  guidance  when  extended 
repayment  terms  are  offered  with  chattel 
security.  Loans  may  be  scheduled  for 
longer  repayment  periods  if  the  needs  of 
the  applicant  justify  a  longer  term,  and 
the  loan(s)  can  be  secured  for  the  longer 
term.  A  first  lien,  however,  is  not 
required  in  such  a  situation,  except  on 
property  purchased,  produced,  or 
refinanced  with  loan  funds. 

Three  respondents  commented  that 
only  hke  security  should  be  required  for 
the  type  of  loan  being  made.  Operating 
loans  would  be  secured  by  crops  and 
chattels,  and  real  estate  loans  by  real 
estate.  Five  respondents  commented 
that  loans  should  be  adequately  secured 
as  determined  by  the  loan  approval 


official.  The  Agency  has  not  adopted 
these  comments  in  the  final  rule. 
Available  like  security  will  be  used  if  it 
provides  primary  security  for  the  loan  or 
additional  security  up  to  150  percent  of 
the  loan  amoimt.  However,  when 
adequate  security  is  not  available  for  the 
type  of  loan  being  made,  the  Agency 
will  require  the  loan  approval  official  to 
take  other  types  of  security  to  at  least 
adequately  secure  the  loan. 

Two  respondents  commented  that  for 
OL  loans,  it  appears  that  if  the  applicant 
does  not  have  adequate  chattels  to  bring 
the  equity  position  up  to  at  least  150 
percent,  a  loan  would  not  be  made  to 
the  applicant.  The  Agency  has  clarified 
that  a  lien  will  be  taken  on  other 
chattels,  “if  available,”  to  provide 
additional  security  up  to  150  percent  of 
the  loan  amount. 

Two  respondents  commented  as  to 
how  a  security  value  will  be  established 
for  crops,  suggesting  it  be  based  on  the 
farm  financial  standard,  the  normal 
value  if  being  sold  by  the  owner,  or  the 
amount  of  the  insurance  coverage.  This 
comment  has  not  been  adopted.  The 
Agency  instead  has  determined  that  the 
security  value  of  the  crop  will  be  equal 
to  100  percent  of  the  amount  loaned  for 
annual  operating  and  family  living 
expenses,  as  reflected  on  Form  FmHA 
431-2,  “Farm  and  Home  Plan,”  or  other 
acceptable  plan  of  operation.  This  will 
allow  FmHA  to  continue,  as  it  has  done 
historically,  to  approve  a  loan  to  a 
borrower  when  there  is  no  other  loan 
security  and  a  feasible  plan  of  operation 
can  be  developed. 

Two  respondents  commented  that  the 
“lien  on  all  assets”  policy  should 
remain  in  place.  One  comment 
indicated  that  this  policy  would  be  less 
difficult  to  administer  than  the  150 
percent  requirement.  The  second 
comment  indicated  that  the  “lien  on  all 
assets”  benefits  outweigh  the  negative 
aspects  outlined  in  the  proposed  rule 
text.  The  policy  provides  FmHA  with 
more  control  over  tlie  finances  of  tlie 
operation.  The  Agency  does  not  agree 
with  the  “lien  on  all  assets”  poficy  for 
the  reasons  stated  in  the  proposed  rule. 
The  Agency  believes  that  the 
clarifications  made  on  appraisals 
simplify  implementation  of  this  rule. 

One  respondent  commented  that  with 
respect  to  real  estate  loans,  if  the  real 
estate  provides  100  percent  security  to 
loan  ratio,  the  State  Director  should 
have  the  authority  to  waive  the  150 
percent  security  requirement.  This 
comment  has  not  b^n  adopted.  For 
reasons  discussed  in  the  proposed  rule, 
the  Agency  generally  supports  attaining 
a  150  percent  security  to  loan  ratio.  For 
real  estate  loans,  the  lesser  of  150 
percent  or  all  real  estate  owned  by  the 
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applicant  will  be  taken  as  security.  A 
loan  will  be  considered  adequately 
secured  when  the  real  estate  security  for 
the  loan  is  at  least  equal  to  the  loan 
amount.  If  additional  real  estate  is 
available  up  to  150  percent,  however,  it 
will  be  taken  as  security.  Security  in 
excess  of  150  percent  will  only  be  taken 
when  it  is  not  practical  to  separate  the 
property. 

One  respondent  commented  that 
FmHA  Instruction  1962-A  should  be 
revised  to  allow  FmHA  to  release  its 
chattel  lien  when  the  remaining  debt  is 
for  real  estate  purposes  and  is 
adequately  secured  by  real  estate.  The 
Agency  believes  the  existing  regulation 
(§  1962.17(c)(5))  adequately  addresses 
lire  release  of  chattel  liens  when  the 
remaining  security  adequately  secures 
the  loan. 

One  respondent  commented  that  the 
requirement  to  take  a  lien  on  all  assets 
when  loans  are  restructured  under 
FmHA  Instn;ction  1951-S  is  too 
restrictive,  and  recommended  taking  a 
lien  on  all  assets  when  additional 
security  is  needed  or  when  loans  are 
written  down  or  deferred.  The 
respondent’s  concern  was  that  not  all 
borrowers  that  require  rescheduling  or 
reamortization  are  in  poor  financial 
condition  or  have  undersecured  loans. 
While  the  Agency  concurs  to  some 
degree  with  these  comments,  when  a 
borrower  receives  government- 
subsidized  assistance  and  needs  loan 
restructuring  to  continue  the  farming 
operation,  all  assets  should  be  offered  as 
security  in  view  of  potential  loss  risks 
and  the  borrower’s  generally  highly 
leveraged  financial  position.  The 
Agency  does  not  plan  to  revise  the  loan 
servicing  security  requirements. 

Discussion  of  Final  Rule 

The  intent  of  this  final  rule  is  to  make 
the  loan  seciurity  requirements  less 
demanding  while  continuing  to  protect 
the  Government’s  interest.  If  available, 
the  total  amount  of  security  required 
will  be  at  least  equal  to  150  percent  of 
the  amount  of  tlie  loan.  The  Agency  will 
continue  to  make  loans  provided  the 
value  of  the  security  available  is  at  least 
equal  to  the  amount  of  the  loan.  This  is 
consistent  with  the  authorizing  statute 
and  the  Agency’s  mission  of  providing 
assistance  to  farmers  with  limited 
financial  resources.  Thus  the  Agency  is 
adopting  the  proposed  rule  as  final  with 
the  changes  as  discussed  above.  In 
addition,  the  following  amendments  are 
made  to  the  policy  proposed. 

The  Agency  also  amends  7  CFR  part 
1941,  subpart  A,  §  1941.19,  7  CFR  part 
1943,  subpart  A,  §  1943.19,  along  with 
7  CFR  part  1943,  subpart  B.  §  1943.69; 
and  7  CFR  part  1945,  subpart  D, 


§  1945.169  to  state  that  a  lien  will  not 
be  taken  on  the  applicant’s  personal 
residence  and  appiu^enances  when  the 
residence  is  located  on  a  separate  parcel 
and  the  farm  real  estate  provides 
primary  security  (adequate  security)  for 
the  loan.  The  Agency  does  not  feel  that 
the  borrower’s  off-farm  residence 
generally  should  be  encumbered  in 
conjunction  with  FmHA  farmer 
programs  loan  assistance  unless 
absolutely  necessary.  It  is  intended, 
however,  that  the  residence  be  included 
as  security  when  loan  funds  are  to 
purchase  or  provide  major  repairs  or 
improvements  to  the  dwelling,  or  when 
there  is  insufficient  equity  in  other  real 
property  to  provide  primary  security  for 
the  loan.  7  CFR  part  1943,  subpait  A, 

§  1943.24  has  been  amended  for 
consistency  with  this  new  policy. 

The  Agency  also  amends  7  CFR  part 
1945,  subpart  D,  §  1945.169  to  state 
emergency  loans  made  for  subtitle  A 
(real  estate  purposes)  will  be  secured  by 
a  lien  on  real  estate  and  additional 
security  as  needed.  A  provision  also  has 
been  added  regarding  nonessential 
assets  in  EM  loan  situations.  In  many 
cases,  EM  loan  applicants  are  not 
typical  FmHA  loan  applicants  in  that 
they  may  have  significant  nonfarm  asset 
holdings.  Therefore,  in  the  case  of  EM 
loans  a  lien  will  be  taken  on  all 
nonessential  assets  with  an  aggregate 
value  over  $5,000  if  an  applicant  cannot 
or  will  not  dispose  of  the  assets  and  use 
the  proceeds  to  reduce  the  FmHA  credit 
needs  prior  to  loan  closing.  When  the 
nonessential  asset  value  does  not  exceed 
$5,000,  the  County  Supervisor  will 
estimate  and  document  such  value  in 
the  case  file  but  not  attempt  to  place  a 
lien  on  the  assets.  The  $5,000  floor  has 
been  added  because  the  benefit  of  taking 
liens  on  lesser  amounts  is  outweighed 
by  the  administrative  costs. 

Section  1941.25(a)  of  subpart  A  of 
pail  1941  of  this  chapter  has  been 
revised  to  remove  for  clarity  the 
provision  requiring  that  a  real  estate 
appraisal  be  dene  when  the  loan  is 
being  made  to  refinance  real  estate 
secured  debt.  Under  the  revised 
regulation,  real  estate  is  only  taken  as 
security  if  the  chattel  security  value  is 
less  than  a  150  percent  of  the  loan.  If  the 
real  estate  is  primary  security  it  is 
already  covered  by  §  1941.25(a)  and  will 
be  appraised.  If  it  is  additional  security, 
its  value  only  will  be  estimated  and 
documented  in  the  case  file. 

List  of  Subjects 
7  CFR  Part  1941 

Crops,  Livestock,  Loiin  programs — 
Agriculture,  Rural  areas.  Youth. 


7  CFR  Part  1943 

Credit,  Loan  programs — Agriculture, 
Recreation,  Water  resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance.  Loan 
programs — Agriculture. 

7  CFR  Part  1951 

Account  servicing,  Debt  restructuring. 
Credit,  Loan  programs — Agriculture, 

Loan  programs — Housing  and 
commvmity  development.  Low  and 
moderate  income  housing  loans — 
Servicing. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1941— OPERATING  LOANS 

1.  The  authority  citation  for  part  1941 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7 
CFR  2.23  and  2.70. 

Subpart  A — Operating  Loan  Policies, 
Procedures,  and  Authorizations 

2.  Section  1941.19  is  amended  by 
redesignating  current  paragraphs  (b)(4) 
through  (b)(6)  as  paragraphs  (b)(5) 
through  (b)(7),  respectively,  and 
redesignating  current  paragraphs  (b) 
through  (i)  as  paragraphs  (c)  through  (j), 
respectively;  revising  paragraph  (a), 
revising  the  word  "insured”  to  read 
“direct”  in  newly  redesignated 
paragraph  (f)(1);  and  adding  a  new- 
introductory  paragraph  and  new 
paragraphs  (b)  and  (c)(4)  to  read  as 
follows; 

§1941.19  Security. 

Primary  security  must  be  available  for 
the  loan.  Any  additional  security 
available  up  to  and  including  150 
percent  of  the  loan  amount  also  will  be 
taken.  Security  in  excess  of  150  percent 
of  the  loan  amount  will  only  be  taken 
when  it  is  not  practical  to  separate  the 
property,  i.e.,  same  type  of  livestock 
(dairy  cows,  brood  sow’s).  In  cases  when 
a  loan  is  being  made  in  conjunction 
with  a  servicing  action,  the  security 
requirements  as  stated  in  subpart  S  of 
part  1951  of  this  chapter  will  prevail.  In 
unusual  cases,  the  loan  approval  official 
may  require  a  cosigner  in  accordance 
with  §  1910.3  (d)  of  subpart  A  of  part 
1910  of  this  chapter  or  a  pledge  of 
security  from  a  third  party.  A  pledge  of 
security  is  preferable  to  a  cosigner. 

(a)  Chattels. 

(1)  The  loan  must  be  secured  by  a  first 
lien  on  all  property  or  products 
acquired,  produced,  or  refinanced  with 
loan  funds. 

(2)  If  the  security  for  the  loan  under 
paragraph  (a)(1)  of  this  section  is  not  at 
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least  equal  to  150  percent  of  the  loan 
amount,  the  best  lien  obtainable  will  be 
taken  on  other  chattel  security  owned 
by  the  applicant,  if  available,  up  to  the 
point  that  security  for  the  loan  at  least 
equals  150  percent  of  the  loan  amount. 

(i)  When  there  are  several  alternatives 
available  (cattle,  machinery),  any  one  of 
which  will  meet  the  security 
requirements  of  this  section,  the 
approval  official  generally  has  the 
discretion  to  select  the  best  alternative 
for  obtaining  security. 

(ii)  When  alternatives  exist  and  the 
applicant  has  a  preference  as  to  the 
property  to  be  taken  for  security, 
however,  the  approval  official  will 
honor  the  preference  so  long  as  the 
requirements  of  paragraphs  (a)(1)  and 

(2)  of  this  section  are  met. 

(3)  To  comply  with  the  150  percent 
requirement,  security  values  will  be 
established  as  follows: 

(i)  For  the  purposes  of  loan  making 
only,  the  security  value  of  the  crop  and/ 
or  livestock  production  is  presumed  to 
be  100  percent  of  the  amount  loaned  for 
annual  operating  and  family  living 
expenses  listed  on  Form  FmHA  431-2, 
“Farm  and  Home  Plan,”  or  other 
acceptable  plan  of  operation. 

(ii)  The  specific  livestock  and/or 
equipment  to  be  taken  as  security,  along 
with  the  value  of  the  security,  will  be 
documented  in  the  case  file.  This 
information  will  be  obtained  from 
values  established  in  accordance  with 

§  1941.25  of  this  subpart. 

(b)  Real  estate.  The  loan  approval 
official  will  require  a  lien  on  all  or  part 
of  the  applicant’s  real  estate  as  security 
w’hen  chattel  security  alone  is  not  at 
least  equal  to  150  percent  of  the  amount 
of  the  loan.  Different  lien  positions  on 
real  estate  are  considered  separate  and 
identifiable  collateral.  Real  estate  taken 
as  security,  along  with  its  value 
established  in  accordance  with 

§  1941.25  of  this  subpart,  will  be 
documented  in  the  case  file.  If  the 
applicant  disagrees  with  the  values 
established,  FmHA  will  accept  an 
appraisal  from  the  applicant,  obtained  at 
the  applicant’s  expense,  if  the  appraisal 
meets  all  FmHA  requirements. 

(1)  Security  may  also  include 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value, 
revenues,  royalties  from  mineral  rights, 
patents  and  copyrights,  and  pledges  of 
security  by  third  parties. 

(2)  Advice  on  ootaining  security  will 
be  received  from  (XX^  when  necessary. 

(c)  *  *  * 

(4)  A  lien  will  not  be  taken  on  the 
applicemt’s  personal  residence  and 
appurtenances,  when  the  residence  is 
located  on  a  separate  parcel  and  the 
farm  tract(s)  being  used  for  collateral,  in 


addition  to  any  crops  or  chattels,  meet 
the  security  requirement  of  at  least 
equal  to  150  percent  of  the  loan. 

***** 

3.  Section  1941.25  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§1941.25  Appraisals. 

(a)*  *  • 

(4)  A  real  estate  appraisal  is  required 
when  real  estate  is  taken  as  primary 
security,  as  defined  in  §  1941.4  of  this 
subpart. 


PART  1943~FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

4.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7 
CFR  2.23  and  2.70. 

Subpart  A — Direct  Farm  Ownership 
Loan  Policies,  Procedures  and 
Authorizations 

§1943.17  (Amended] 

5.  Section  1943.17  is  amended  by 
revising  the  reference  “subpart  LL  of 
part  2000  of  this  chapter”  to  read 
“FmHA  Instruction  2000-LL”  in 
paragraph  (b). 

6.  Section  1943.19  is  amended  by 
removing  paragraphs  (a)(2)  and  (b)(4), 
redesignating  current  paragraphs  (a)(3) 
through  (a)(8)  as  paragraphs  (a)(2) 
through  (a)(7),  respectively,  paragraph 

(b)(3)  as  (b)(4),  and  paragraphs  (b),  (d), 
(e),  and  (f),  as  paragraphs  (d),  (e),  (f),  and 
(g),  respectively:  revising  the 
introductory  paragraph,  paragraph 
(a)(1).  newly  redesignated  paragraph 
(a)(2)  and  paragraph  (c);  revising  the 
word  “insured”  to  read  “direct”  in 
newly  redesignated  paragraph  (f)(1): 
revising  the  reference  “paragraph  (e)”  to 
read  “paragraph  (f)”  and  the  w'ord 
“insult”  to  read  “direct”  in  newly 
redesignated  paragraph  (g):  and  adding 
new  paragraphs  (b)  and  (d)(3)  to  read  as 
follows: 

§1943.19  Security. 

Each  FO  loan  will  be  secured  by  real 
estate.  Chattels  and/or  other  security 
will  only  be  taken  as  security  as  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section.  'The  total  amount  of  security 
required  will  be  the  lesser  of  either  150 
percent  of  the  loan  amount,  or  all  real 
estate  owned  by  the  applicant.  A  loan 
will  be  considered  adequately  secured 
when  the  real  estate  security  for  the  loan 
is  at  least  equal  to  the  loan  amount. 
Security  in  excess  of  150  percent  of  the 
loan  amount  will  only  be  taken  when  it 
is  not  practical  to  separate  the  property. 


i.e.,  a  tract  of  land.  All  security  taken, 
along  with  the  value  of  the  security,  wifi 
be  documented  in  the  case  file.  This 
information  wrill  be  obtained  from 
values  established  in  at:cordance  with 
§  1943.25  of  this  subpart.  If  the 
applicant  disagrees  with  the  real  estate 
values  established,  FmHA  will  accept 
an  appraisal  from  the  applicant, 
obtained  at  the  applicant’s  expense,  if 
the  appraisal  meets  all  FmHA 
requirements.  In  cases  when  a  loan  is 
being  made  in  conjunction  with  a 
servicing  action,  the  security 
requirements  as  stated  in  subpart  S  of 
part  1951  of  this  chapter  will  prevail.  In 
unusual  cases,  the  loan  approval  official 
may  require  a  cosigner  in  accordance 
with  §  1910.3(d)  of  subpart  A  of  part 
1910  of  this  chapter  or  a  pledge  of 
security  from  a  third  party.  A  pledge  of 
security  is  preferable  to  a  cosigner. 

(a)  •  *  * 

(1)  A  mortgage  will  be  taken  on  all 
real  estate  acquired,  refinanced,  or 
improved  with  FO  funds,  and  by  any 
additional  real  estate  security  needed  to 
meet  the  requirements  of  this  section. 

(2)  Security  will  also  include  items 
which  are  considered  part  of  the  farm 
and  ordinarily  pass  with  the  title  to  the 
farm  such  as,  but  not  limited  to, 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value, 
water  rights,  easements,  rights-of-way, 
revenues,  and  royalties  from  mineral 
rights. 

***** 

(b)  Chattel  security.  Ordinarily,  FO 
loans  will  not  be  secured  by  chattels. 
However,  loans  will  be  secured  by 
chattels  as  follows: 

(1)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  purchased  or 
refinanced  with  loan  funds  whenever 
such  property  cannot  be  included  in  the 
real  estate  lien  and  the  best  lien 
obtainable  on  all  real  estate  does  not 
provide  primary  security  for  the  loan. 

(2)  Chattel  security  will  be  obtained 
when  the  best  lien  obtainable  on  all  real 
estate  does  not  provide  primary  security 
for  the  loan. 

(3)  The  same  collateral  may  be  used 
to  secure  two  or  more  loans  made,  direct 
or  guaranteed,  to  the  same  borrower.  • 
Therefore,  jimior  liens  on  chattels  may 
be  taken  when  there  is  enough  equity  in 
the  property.  However,  when  possible,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(4)  Chattel  security  liens  will  be 
obtained  and  kept  effective,  as  provided 
in  sulmart  A  of  part  1962  of  this  chapter. 

(c)  Other  security.  (1)  A  pledge  of  real 
estate  by  a  third  party  may  be  taken  as 
security  when  the  best  lien  obtainable 
on  all  real  estate  does  not  provide 
primary  security  for  the  loan. 
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(2)  Other  property  may  be  taken  as 
security  when  the  best  lien  obtainable 
on  all  real  estate  does  not  provide 
primary  security  for  the  loan.  Examples 
of  such  security  include  but  are  not 
limited  to  cash  surrender  value  of  life 
insurance,  securities,  patents  and 
copyrights,  and  membership  or  stock  in 
cooperatives  and  associations. 

(d) *  *  * 

(3)  A  lien  will  not  be  taken  on  the 
applicant’s  personal  residence  and 
appurtenances,  when  the  residence  is 
located  on  a  separate  parcel  and  the 
farm  tract  being  financed,  refinanced, 
improved,  or  otherwise  used  for 
collateral  provides  primary  security  for 
the  loan(s). 

*  *  *  *  ★ 

§1943.24  [Amended] 

7.  Section  1943.24  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b)(l)(i). 

§1943.38  [Amended] 

8.  Section  1943.38  is  amended  by 
revising  the  reference  “§  1943.19  (a)(7)” 
to  read  “§  1943.19  (a)(6)”  in  paragraph 

(a). 

Subpart  B — Direct  Soil  and  Water  Loan 
Policies,  Procedures  and 
Authorizations 

9.  Section  1943.69  is  amended  by 
removing  paragraphs  (a)(2)  and  (b)(4): 
redesignating  current  paragraphs  (a)(3) 
through  (a)(8)  as  paragraphs  (a)(2) 
through  (a)(7),  respectively,  and 
paragraph  (b)(3)  as  paragraph  (b)(4); 
revising  the  introductory  paragraph, 
paragraph  (a)(1),  newly  redesignated 
paragraph  (a)(2),  and  paragraphs  (c) 
introductory  te.xt,  (c)(1)  and  (c)(2);  and 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§1943.69  Security. 

Each  SW  loan  will  be  secured  by  real 
estate,  chattels,  leaseholds,  or  a 
combination  of  these.  Chattels  and/or 
leaseholds,  however,  will  only  be  taken 
as  security  as  set  forth  in  paragraphs  (c) 
and  (d)  of  this  section.  The  total  amount 
of  security  required  will  be  the  lesser  of 
either  150  percent  of  the  loan  amount, 
or  all  real  estate  owned  by  tlie  applicant. 
A  loan  will  be  considered  adequately 
secured  when  the  real  estate  security  for 
the  loan  is  at  least  equal  to  the  loan 
amount.  Security  in  excess  of  150 
percent  of  the  loan  amount  will  only  be 
taken  when  it  is  not  practical  to  separate 
the  property,  i.e.,  a  tract  of  land.  The 
specific  items  of  security,  along  with  the 
value  of  the  security,  will  be 
documented  in  the  case  file.  This 
information  will  be  obtained  from 
values  established  in  accordance  with 
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§  1943.75  of  this  subpart.  If  the 
applicant  disagrees  with  the  values 
established,  FmHA  will  accept  an 
appraisal  from  the  applicant,  obtained  at 
the  applicant’s  expense,  if  the  appraisal 
meets  all  FmHA  requirements.  In  cases, 
when  a  loan  is  being  made  in 
conjunction  with  a  servicing  action,  the 
security  requirements  as  stated  in 
subpart  S  of  part  1951  of  this  chapter 
will  prevail.  In  unusual  cases,  the  loan 
approval  official  may  require  a  cosigner 
in  accordance  with  §  1910.3  (d)  of 
subpart  A  of  part  1910  of  this  chapter 
or  a  pledge  of  security  from  a  third 
party.  A  pledge  of  security  is  preferable 
to  a  cosigner. 

(a)  *  *  * 

(1)  A  mortgage  will  be  taken  on  all 
real  estate  refinanced  or  improved  with 
SW  funds,  and  by  any  additional  real 
estate  security  needed  to  meet  the 
requirements  of  this  section. 

(2)  Security  will  also  include  items 
which  are  considered  part  of  the  farm 
and  ordinarily  pass  with  the  title  to  the 
farm  such  as,  but  not  limited  to, 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value, 
water  rights,  easements,  rights-of-way, 
revenues,  and  royalties  firom  mineral 
rights. 

***** 

(b)  *  *  * 

(3)  A  lien  will  not  be  taken  on  the 
applicant’s  personal  residence  and 
appurtenances,  when  the  residence  is 
located  on  a  separate  parcel  and  the 
farm  tract  being  financed,  refinanced, 
improved,  or  otherwise  used  for 
collateral  provides  primary  security  for 
the  loan(s). 

***** 

(c)  Chattel  security.  Ordinarily,  SW 
loans  will  not  be  secured  by  chattels. 
However,  loans  will  be  secured  by 
chattels  as  follows: 

(1)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot 
be  included  in  the  real  estate  lien  and 
the  best  lien  obtainable  on  all  real  estate 
will  be  taken  and  does  not  provide 
primary  security  for  the  loan. 

(2)  Chattel  security  will  be  obtained 
when  real  estate  will  not  provide 
primary  security  for  the  loan  and  the 
best  lien  obtainable  has  been  taken  on 
all  real  estate. 

*  *  *  •  • 

§1943.88  [Amended] 

10.  Section  1943.88  is  amended  by 
revising  the  reference  “§  1943.69(a)(7)” 
to  read  “§  1943.69(a)(6)”  in  paragraph 
(a). 
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PART  1945-EMERGENCY 

11.  The  authority  citation  for  part 
1945  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  42 
U.S.C.  1480;  7  CFR  2.23  and  2.70. 

Subpart  D — Emergency  Loan  Policies, 
Procedures  and  Authorizations 

12.  Section  1945.169  is  amended  by 
redesignating  current  paragraphs  (b)(3) 
through  (b)(7)  as  (b)(4)  throu^  (b)(8), 
respectively,  and  paragraphs  (b)  through 
(n)  as  (d)  through  (p),  respectively; 
revising  the  reference  “§  1910.3  (e)”  to 
read  “§  1910.3  (d)”  in  newly 
redesignated  paragraph  (e)(1);  revising 
the  reference  “paragraph  (d)”  to  read 
"paragraph  (f)”  in  newly  redesignated 
paragraph  (f)(3):  revising  the  reference 
“paragraph  (f)(2)”  to  read  “paragraph 
(h)(2)”  in  newly  redesignated  paragraph 
(h)(3);  revising  the  reference 
“paragraphs  (fi(l),  (2),  and  (3)”  to  read 
“paragraphs  (h)(1),  (2),  and  (3)”  in 
newly  redesignated  paragraph  (h)(4); 
revising  the  reference  “paragraph  (j)(l)” 
to  read  “paragraph  (1)(1)”  in  newly 
redesignated  paragraph  (1)  introductory 
text;  revising  the  reference  “paragraph 
(j)(l)”  to  read  “paragraph  (1)(1)”  in 
newly  redesignated  paragraph  (1)(3); 
revising  the  reference  “paragraph  (b)(1) 
of  the  financing  statement”  to  read 
“paragraph  1.  (b)  of  Form  FmHA  440- 
25,  “Financing  Statement””  in  newly 
redesignated  paragraph  (p)(2);  revising 
paragraph  (a);  and  adding  a  new 
introductory  paragraph  and  new 
paragraphs  (b),  (c),  and  (d)(3)  to  read  as 
follows: 

§1945.169  Security. 

Each  EM  loan  will  be  secured  by 
chattels,  real  estate,  and/or  other 
security  and  nonessential  assets  in 
accordance  with  this  section.  The  same 
collateral  may  be  used  to  secuie  two  or 
more  loans  made,  direct  or  guaranteed, 
to  the  same  borrower.  Thus,  a  junior 
lien  on  property  serving  as  collateral  for 
a  guaranteed  loan(s)  is  acceptable.  In 
cases  when  a  loan  is  being  made  in 
conjunction  writh  a  servicing  action,  the 
security  requirements  as  stated  in 
subpart  S  of  part  1951  of  this  chapter 
will  prevail. 

(a)  Security  for  operating  type 
purposes.  Primary  security  must  be 
available  for  the  loan,  except  as 
provided  for  in  paragraph  (g)  of  this 
section.  Any  additional  security 
available  up  to  and  including  150 
percent  of  die  loan  amount  also  will  he 
taken.  Except  as  provided  in  paragraph 

(c)  of  this  section,  security  in  excess  of 
150  percent  of  the  loan  amount  will 
only  be  taken  when  it  is  not  practical  to 
separate  the  property,  i.e.,  same  type  of 
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livestock  (dairy  cows,  brood  sows).  In 
unusual  cases,  the  loan  approval  official 
may  require  a  cosigner  in  accordance 
with  §  1910.3  (d)  of  subpart  A  of  part 
1910  of  this  chapter,  or  a  pledge  of 
security  from  a  ^ird  party.  A  pledge  of 
security  is  preferable  to  a  cosigner. 

(1)  Chattels.  The  loan  must  be  secured 
by: 

(1)  A  first  lien  on  all  property  or 
products  acquired,  produced,  or 
refinanced  with  loan  funds; 

(ii)  If  the  security  for  the  loan  under 
paragraph  (a)(l)(i)  of  this  section  is  not 
at  least  equal  to  150  f>ercent  of  the  loan 
amount,  ^e  best  lien  obtainable  will  be 
taken  on  other  chattel  security  owned 
by  the  applicant,  if  available,  up  to  the 
point  that  security  for  the  loan  at  least 
equals  150  percent  of  the  loan  amount. 

(A)  When  there  are  several 
alternatives  available  (cattle, 
machinery),  any  one  of  which  w’ill  meet 
the  security  requirements  of  this 
section,  the  approval  official  generally 
has  the  discretion  to  select  the  best 
alternative  for  obtaining  security. 

(B)  When  alternatives  exist  and  the 
applicant  has  a  preference  as  to  the 
property  to  be  t^en  for  security, 
however,  the  approval  official  will 
honor  the  preference  so  long  as  the 
requirements  of  paragraphs  (a)(l)(i)  and 
(ii)  of  this  section  are  met. 

(iii)  To  comply  with  the  150  percent 
requirement,  security  values  will  be 
established  as  follows: 

(A)  Annual  production.  For  the 
purposes  of  loan  making  only,  the 
security  value  of  the  crop  and/or 
livestock  production  is  presumed  to  be 
100  percent  of  the  amount  loaned  for 
annual  operating  and  family  living 
expenses  listed  on  Form  FmHA  431-2, 
“Farm  and  Home  Plan,”  or  other 
acceptable  plan  of  operation. 

(B)  The  specific  livestock  and/or 
equipment  to  be  taken  as  security,  along 
with  the  value  of  the  security,  will  be 
documented  in  the  case  file.  This 
information  will  be  obtained  from 
values  established  in  accordance  with 

§  1945.175  (c)  of  this  subpart. 

(2)  Real  estate.  The  loan  approval 
official  will  require  a  lien  on  all  or  part 
of  the  applicant’s  real  estate  as  security 
when  chattel  security  alone  is  not  at 
least  equal  to  150  percent  of  the  amount 
of  the  loan.  A  lien,  however,  will  not  be 
taken  on  the  applicant's  personal 
residence  and  appurtenances,  when  the 
residence  is  located  on  a  separate  parcel 
and  the  farm  tract(s)  being  used  for 
collateral,  in  addition  to  any  crops  or 
chattels,  meet  the  security  requirement 
of  at  least  equal  to  150  percent  of  the 
loan.  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral.  Real  estate  taken 


as  security,  along  with  its  value 
established  in  accordance  with 
§  1945.175  (c)  of  this  subpart,  will  be 
documented  in  the  case  file.  If  the 
applicant  disagrees  wdth  the  values 
established.  FmHA  will  accept  an 
appraisal  from  the  applicant,  obtained  at 
the  applicant’s  expense,  if  the  appraisal 
meets  all  FmHA  requirements. 

(3)  Other  security. 

(i)  A  pledge  of  real  estate  or  chattels 
by  a  third  party  will  be  taken  as  security 
when  the  property  owmed  by  the 
applicant  does  not  provide  primary 
security. 

(ii)  Other  available  property  that 
caruiot  be  converted  to  cash  without 
jeopardizing  the  applicant’s  farm 
operation  or  imposing  substantial 
financial  penalty  on  ffie  applicant  will 
be  taken  as  security  when  the  property 
ov\Tied  by  the  applicant  does  not 
provide  primary  security.  Examples  of 
such  security  include,  but  are  not 
limited  to,  cash  surrender  value  of  life 
insurance,  securities,  patents  and 
copyTights,  and  membership  or  stock  in 
cooperatives  and  associations. 

(b)  Security  for  real  estate  type 
purposes.  Primary  security  must  be 
available  for  the  loan,  except  as 
provided  for  in  paragraph  (g)  of  this 
section.  EM  loans  made  for  subtitle  A 
(real  estate)  purposes  will  be  secured  by 
real  estate.  Chattels  and/or  other 
security  will  only  be  taken  as  security 
as  set  forth  in  paragraphs  (b)(2),  (b)(3), 
and  (c)  of  this  section.  The  total  amount 
of  security  required  will  be  the  lesser  of 
either  150  percent  of  the  loan  amount, 
or  all  real  estate  owned  by  the  applicant. 
A  loan  will  be  considered  adequately 
secured  when  the  real  estate  security  for 
the  loan  is  at  least  equal  to  the  loan 
amount.  Except  as  provided  in 
paragraph  (c)  of  this  section,  security  in 
excess  of  150  percent  of  the  loan 
amount  will  only  be  taken  when  it  is  not 
practical  to  separate  the  property,  i.e.,  a 
tract  of  land.  All  security  taken,  along 
with  the  value  of  security,  will  be 
documented  in  the  case  file.  This 
information  will  be  obtained  from 
values  established  in  accordance  with 
§  1945.175  (c)  of  this  subpart.  If  the 
applicant  disagrees  with  the  real  estate 
values  established,  FmHA  will  accept 
an  appraisal  firom  the  applicant, 
obtained  at  the  applicant’s  expense,  if 
the  appraisal  meets  all  FmHA 
requirements.  In  unusual  cases,  the  loan 
approval  official  may  require  a  cosigner 
in  accordance  with  §  1910.3  (d)  of 
subpart  A  of  part  1910  of  this  chapter, 
or  a  pledge  of  security  from  someone 
other  than  the  applicant(s).  A  pledge  of 
security  is  preferable  to  a  cosigner. 

(1)  Real  estate  security. 


(i)  A  mortgage  will  be  taken  on  all  real 
estate  repaired  or  rehabilitated, 
refinanced,  or  improved  with  EM  funds, 
and  by  any  additional  real  estate 
security  needed  to  meet  the 
requirements  of  this  section. 

(ii)  Security  will  also  include 
assigmnents  of  leases  or  leasehold 
interests  which  have  mortgageable 
value,  water  rights,  easements,  rights  of 
way,  mineral  rights,  and  royalties. 

(iii)  A  first  lien  is  required  on  real 
estate,  when  available.  Loans  may  be 
secured  by  a  junior  lien  on  real  estate 
provided: 

(A)  Prior  lien  instruments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  and  other 
costs  needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  summary  forfeiture,  or 
other  clauses  that  may  jeopardize  the 
Government’s  interest  or  the  applicant’s 
ability  to  pay  the  loan  unless  any  such 
undesirable  provision  is  waived, 
modified,  or  subordinated  insofar  as  the 
Government  is  concerned. 

(B)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
lavy  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtained  as  provided  in 
subpart  B  of  part  1927  of  this  chapter, 
except  as  modified  by  the 
“Memorandum  of  Understanding-FCA- 
FmHA,”  FmHA  Instruction  2000-R 
(available  in  any  FmHA  office) 

(2)  Chattel  security.  Loans  will  be 
secured  by  chattels  as  follows: 

(i)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  purchased  or 
refinanced  with  loan  funds  whenever 
such  property  cannot  be  included  in  the 
real  estate  lien  and  the  best  lien 
obtainable  on  all  real  estate  does  not 
provide  primary  security  for  the  loan. 

(ii)  Chattel  security  will  be  obtained 
when  the  best  lien  obtainable  on  all  real 
estate  does  not  provide  primary  security 
for  the  loan. 

(iii)  The  same  collateral  may  be  used 
to  secure  two  or  more  loans  made,  direct 
or  guaranteed,  to  the  same  borrower. 
Therefore,  junior  liens  on  chattels  may 
be  taken  when  there  is  enough  equity  in 
the  property.  However,  when  possible,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(iv)  Chattel  security  liens  will  be 
obtained  and  kept  effective,  as  provided 
in  subpart  A  of  part  1962  of  this  chapter. 

(3)  Other  security. 

(i)  A  pledge  of  real  estate  by  a  third 
party  may  be  taken  as  security  when  the 
real  estate  owned  and  to  be  acquired  by 
the  applicant  does  not  provide  primary 
security  for  the  loan. 
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(ii)  Other  property  may  be  taken  as 
security  when  the  real  estate  owned  and 
to  be  acquired  by  the  applicant  does  not 
provide  primary  security.  Examples  of 
such  seciurity  include  but  are  not 
limited  to  cash  surrender  value  of  life 
insurance,  securities,  patents  and 
copyrights,  and  membership  or  stock  in 
cooperatives  and  associations. 

(c)  Nonessential  assets.  Nonessential 
assets  are  assets  which  the  applicant  has 
an  ownership  interest  in  that  do  not 
contribute  a  net  income  to  pay  family 
living  expenses  or  to  maintain  a  sound 
farming  operation  (see  §  1962.17  of 
subpart  A  of  part  1962  of  this  chapter 
for  further  guidance).  A  lien  will  be 
taken  on  all  nonessential  assets,  with  an 
aggregate  value  exceeding  $5,000,  if  an 
applicant  cannot  or  will  not  dispose  of 
the  assets  and  use  the  proceeds  to 
reduce  the  FmHA  credit  needs  prior  to 
loan  closing.  When  the  value  does  not 
exceed  $5,000,  the  County  Supervisor 
will  estimate  and  document  such  value 
in  the  case  file,  but  will  not  take  a  lien 
on  the  assets.  The  150  p>ercent  security 
requirement  does  not  apply  to 
nonessential  assets. 

(d)  *  *  * 

(3)  A  lien  will  not  be  taken  on  the 
applicant’s  personal  residence  and 
appiuienances,  when  the  residence  is 
located  on  a  separate  parcel  and  the 
farm  tract  being  financed,  refinanced, 
improved,  or  otherwise  used  for 
collateral  provides  primary  security  for 
the  loan(s). 

***** 

§1945.175  [Amended] 

13.  Section  1945.175  is  amended  by 
revising  the  reference  "§  1945.169 
(n){l)”  to  read  “§  1945.169  (p)(l)”  in 
paragraph  (c)(l)(iii). 

PART  1951— SERVICING  AND 
COLLECTIONS 

14.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

Authority:  42  U.S.C,  1480;  5  U.S.C.  301;  7 
CFR  2.23;  7  CFR  2.70. 

Subpart  S — Farmer  Programs  Account. 
Servicing  Policies 

15.  Section  1951.910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 951 .91 0  Consideration  of  borrower's 
other  assets  for  New  Applications. 
***** 

(b)  Lien  on  certain  assets.  Delinquent 
borrowers  must  pledge  certain  assets, 
essential  and  nonessential, 
unencumbered  to  FmHA  as  security  at 
the  time  FmHA  loans  are  restructured, 
as  follows: 


(1)  The  best  lien  obtainable  will  be 
taken  on  all  assets  owned  by  the 
borrower.  When  the  borrower  is  an 
entity,  the  best  lien  obtainable  will  be 
taken  on  all  assets  owned  by  the  entity, 
and  all  assets  owned  by  all  members  of 
the  entity.  Different  lien  positions  on 
real  estate  are  considered  separate  and 
identifiable  collateral. 

(2)  Security  will  include,  but  is  not 
limited  to,  the  following:  land, 
buildings,  structures,  fixtures, 
machinery,  equipment,  livestock, 
livestock  products,  growing  crops, 
stored  crops,  inventory,  supplies, 
accounts  receivable,  certain  cash  or 
special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 

(3)  Security  will  also  include 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value, 
revenues,  royalties  from  mineral  rights, 
patents  and  copyrights,  and  pledges  of 
security  by  third  parties. 

(4)  The  exceptions  set  forth  in 

§  1941.19(c)  of  subpart  A  of  part  1941 
apply. 

(5)  These  assets  will  be  considered  as 
additional  security  for  the  loans  as  well 
as  any  shared  appreciation  agreement. 
The  value  of  the  essential  assets  will  not 
be  included  in  the  NRV  calculation  to 
determine  restructuring.  The  FmHA  lien 
will  be  taken  only  at  the  time  of  closing 
the  restructured  FmHA  loans. 

Dated;  May  10, 1994. 

Bob  J.  Nash, 

Under  Secretary  fopSmall  Community  and 
Rural  Development. 

|FR  Doc.  94-12092  Filed  5-17-94;  8:45  am) 
BILLING  CODE  3410-07-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  .Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-164-AD;  Amendment 
39-8902;  AD  94-09-13] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
replacement  of  certain  pneumatic  duct 
couplings  with  redesigned  couplings. 
This  amendment  is  prompted  by  reports 
of  failures  of  certain  duct  couplings 
installed  on  the  wing  leading  edge 


pneumatic  duct.  The  actions  specified 
by  this  AD  are  intended  to  prevent  such 
failures,  which  could  lead  to  structural 
damage  to  the  wing  leading  edge,  flight 
control  problems,  or  fire. 

DATES:  Effective  June  17, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  17, 

1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  PTl  Technologies,  Inc.,  950  Rancho 
Conejo  Boulevard,  Newbury  Park, 
California  91320.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  "Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2670;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
scries  airplanes  was  published  in  the 
Federal  Register  on  December  9, 1993 
(58  FR  64707).  That  action  proposed  to 
require  replacement  of  certain 
pneumatic  duct  couplings  installed  on 
the  wing  leading  edge  pneumatic  duct. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposal. 

One  commenter  requests  that  the 
proposal  be  revised  to  permit  operators 
to  perform  repetitive  dye  penetrant 
inspections  to  detect  fatigue  cracking  of 
the  duct  couplings  at  intervals  of  15 
months,  in  lieu  of  the  proposed 
mandatory  replacement  of  the  couplings 
at  15  months.  "This  commenter  states 
that  it  has  found  only  one  failure  of  a 
duct  coupling,  but  the  failed  coupling 
was  at  a  location  different  firom  that 
addressed  by  the  proposal. 

Additionally,  the  commenter  found 
excess  misalignment  of  the  pneumatic 
ducts  at  the  location  of  the  failed  duct, 
and  considers  that  this  situation 
contributed  to  the  coupling  failure.  The 
commenter  has  already  performed  a  dye 
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penetrant  inspection  of  the  wing  leading 
edge  pneumatic  duct  couplings  on  its 
fleet  of  affected  airplanes,  but  has  found 
no  fatigue  cracking.  The  FAA  does  not 
concur  with  the  commenter’s  request  for 
several  reasons.  First,  dye  penetrant 
inspections  have  not  been  shown  to  be 
a  reliable  method  for  detecting  cracks  in 
the  couplings.  Second,  the  couplings  in 
the  vicinity  of  the  struts  (addressed  by 
this  AD  action)  are  of  highest  concern, 
because  of  the  increased  risk  of  damage 
in  that  area,  should  a  duct  burst.  Third, 
the  misalignment  referred  to  by  the 
commenter  has  been  found  to  be 
associated  with  maintenance  activity; 
this  problem  has  been  addressed  with 
improved  installation  instructions  that 
have  been  added  recently  to  the  Model 
747  Maintenance  Manual.  While 
misalignment  has  been  shown  to  be  a 
contributing  factor  in  the  coupling 
failures,  fatigue  cracking  is  the  main 
concern.  The  new  design  couplings  that 
were  installed  on  airplanes  banning  at 
line  number  220,  £ind  that  are  requir^ 
to  be  installed  in  accordance  with  this 
AD,  have  not  exhibited  any  fatigue  or 
other  failures.  In  light  of  these  items,  the 
FAA  has  determine  that  installation  of 
the  new  design  couplings  is  both 
appropriate  and  warranted. 

Another  commenter  requests  that  the 
proposal  be  revised  to  include  the 
option  of  performing  an  aided  visual 
inspection  of  the  subject  couplings 
within  15  months  and  replacement  of 
the  couplings  within  24  months.  The 
FAA  does  not  concur.  The  FAA  does 
not  consider  a  visual  inspection  to  be 
adequate  for  detecting  critical  cracks  in 
the  couplings,  even  as  an  interim 
measure.  The  FAA  has  determined  that 
replacement  of  the  couplings  with  the 
new  design  couplings  is  the  only 
method  to  effectively  address  the  unsafe 
condition  presented  by  failure  of  the 
subject  couplings. 

One  commenter  requests  that  the 
proposed  compliance  time  of  15  months 
be  extended  to  18  months  in  order  to 
allow  the  replacement  to  be 
accomplished  during  the  time  of  this 
commenter’s  regularly  scheduled  “C” 
check.  The  commenter  states  that  the 
adoption  of  the  proposed  compliance 
lime  of  15  months  would  require  that 
special  times  be  scheduled  for  the 
accomplishment  of  this  replacement,  at 
additional  expense.  The  FAA  does  not 
concur.  The  proposed  compliance  time 
was  selected  based  on  the  average  “C” 
check  interval  for  the  majority  of 
affected  operators.  It  was  also  selected 
based  on  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  the  availability  of 
required  parts,  and  the  practical  aspect 
of  replacing  the  required  parts  within  a 


maximum  interval  of  time  allowable  for 
all  affected  airplanes  to  continue  to 
operate  without  compromising  safety.  In 
light  of  these  items,  the  FAA  has 
determined  that  15  months  for 
compliance  is  appropriate.  However, 
paragraph  (b)  of  the  final  rule  does 
provide  affected  operators  the 
opportunity  to  apply  for  an  adjustment 
of  the  compliance  time  if  sufficient  data 
are  presented  to  justify  such  an 
adjustment. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  cu«  approximately  219  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  132  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  will  cost  approximately 
$8,486  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,207,272,  or  $9,146  per  airplane. 

The  number  of  required  work  hours 
for  the  replacement  of  the  duct 
couplings,  as  indicated  above,  is 
presented  as  if  the  accomplishment  of 
that  action  was  to  be  conducted  as  a 
“stand  alone”  action.  However,  the  15- 
month  compliance  time  specified  in 
paragraph  (a)  of  this  AD  should  allow 
ample  time  for  the  duct  coupling 
replacement  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  totm  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airvi'orthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD’s 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 


the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 

In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  imsafe 
condition,  this  means  that  this  cost- 
beneficial  level  of  safety  is  no  longer 
being  achieved  and  that  the  required 
actions  are  necessary  to  restore  that 
level  of  safety.  Because  this  level  of 
safety  has  already  been  determin^'d  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  diat  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedmcs  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  ' 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

94-09-13  Boeing:  Amendment  39-8902. 
Docket  93-NM-164-AD. 

Applicability:  Model  747  series  airplanes, 
line  position  1  through  219  inclusive; 
certificated  in  any  category. 

Comphance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  duct  couplings 
installed  on  the  wing  leading  edge  pneumatic 
duct  installed  in  the  vicinity  of  the  strut, 
which  could  lead  to  structural  damage  to  the 
wing  leading  edge,  flight  control  problems,  or 
fire,  accomplish  the  following: 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  replace  duct  couplings 
having  part  number  (P/N)  7540600  and 
7540602,  with  duct  couplings  having  P/N 
7541749  and  7541751,  in  accordance  with 
Purolator  Service  Bulletin  FSC-912,  dated 
December  1972,  at  the  following  locations: 

(1)  The  coupling  that  connects  the  tee  duct 
at  the  inboard  struts  to  the  pneumatic 
ducting  of  the  engine  in  the  struts; 

(2)  The  coupling  that  connects  the  tee  duct 
at  the  inboard  struts  to  the  pneumatic 
ducting  of  the  wing  leading  edge  outboard  of 
the  inboard  struts;  and 

(3)  The  coupling  that  connects  the 
pneumatic  ducting  of  the  wing  leading  edge 
to  the  pneumatic  ducting  of  the  engine  in  the 
outboard  struts. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Purolator  Service  Bulletin 
FSC-912,  dated  December  1972.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  PTl 
Technologies.  Inc.,  950  Rancho  Conejo 
Boulevard,  Newbury  Park,  California  91320. 
Copies  may  be  inspected  at  the  FAA, 


Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
June  17,  1994. 

Issued  in  Renton,  Washington,  on  April  21, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 

|FR  Doc.  94-10115  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4910-13-U 

14  CFR  Part  39 

[Docket  No.  93-NM-228-AD;  Amendment 
39-9915;  AD  94-10-08] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  nile. 

SUMMARY:  This  amendment  adopts  a 
new’  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  aiiplanes,  that  requires  dye 
penetrant  inspections  and  proof 
pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
duct,  and  repair  or  replacement,  as 
necessary.  This  amendment  also 
requires  stress  relieving  of  the  crossover 
pneumatic  duct  assembly.  This 
amendment  is  prompted  by  reports  of 
ruptured  engine  bleed  air  crossover 
ducts.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
engine  bleed  air  crossover  duct,  which 
could  result  in  loss  of  pneumatics  and 
damage  to  adjacent  structure. 

DATES:  Effective  June  17,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  1 7, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
-  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S;  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056; 


telephone  (206)  227-2670;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Boeing  Model  767  series 
airplanes  was  published  in  the  Federal 
Register  on  February  15, 1994  (59  FR 
7231).  That  action,  applicable  only  to  14 
specific  airplanes,  proposed  to  require 
dye  penetrant  inspections  and  proof 
pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
duct;  repair  or  replacement,  as 
necessary;  and  eventual  stress  relieving 
of  the  crossover  pneumatic  duct 
assembly. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  tw'o 
comments  received. 

Both  commenters  support  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  dete;  nined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  14  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  6  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  w’ill  take  approximately  18  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  w'ork  hour. 

Required  parts  w’ill  cost  approximately 
$2,208  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$19,188,  or  $3,198  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(gl;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-10-08  Boeing:  Amendment  39-8915. 

Docket  93-NM-228-AD. 

Applicability:  Model  767  series  airplanes; 
line  position  308  through  321.  inclusive: 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Inspections,  testing,  and  repair  or 
replacement  accomplished  prior  to  the 
effective  date  of  this  amendment  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-36A0041.  dated  July  2. 1992;  or 
Revision  1,  dated  February  25, 1993:  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this 
amendment. 

To  prevent  failure  of  the  engine  bleed  air 
crossover  duct,  which  could  result  in  loss  of 
pneumatics  and  damage  to  adjacent 
structure,  accomplish  the  following: 

(a)  Option  1 ;  As  an  alternative  to  the 
requirements  of  paragraph  (b)  of  this  AD. 
accomplish  the  following: 

(1)  \Vithin  6  months  after  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of 
7,000  total  fli^t  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct,  in  accordance  with  Boeing 
Service  Bulletin  767-36A0041,  Revision  2. 
dated  October  28, 1993. 

(i)  If  cracks  or  ruptures  are  detected,  prior 
to  lurthcr  flight,  repair  or  replace  the 


crossover  pneumatic  duct  in  accordance  with 
the  service  bulletin. 

(ii)  Stress  relieving  of  the  duct,  in 
accordance  with  the  service  bulletin,  may  be 
accomplished  In  conjunction  with  the  initial 
dye  penetrant  inspection  and  proof  pressure 
test  required  by  this  paragraph.  Such  action 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)(2)  of  this  AD. 

(2)  Within  3,000  flight  cycles  after 
accomplishing  the  initial  dye  penetrant 
inspection  and  proof  pressure  test  required 
by  paragraph  (a)(1)  of  this  AD,  conduct  an 
additional  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct,  and  stress  relieve  the 
crossover  pneumatic  duct  assembly,  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041.  Revision  2.  dated  October  28, 
1993.  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  the 
crossover  pneumatic  duct  in  accordance  with 
the  service  bulletin. 

(b)  Option  2:  As  an  alternative  to  the 
requirements  of  paragraph  (a)  of  this  AD. 
accomplish  the  following: 

(1)  Within  18  months  after  the  effective 
date  of  this  AD.  or  prior  to  the  accumulation 
of  7,000  total  flight  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct  and  stress  relieve  the 
crossover  pneumatic  duct  assembly,  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041.  Revision  2.  dated  October  28. 
1993. 

(2)  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  the 
crossover  pneumatic  duct  in  accordance  with 
the  service  bulletin. 

(c)  Replacement  of  the  crossover 
pneumatic  duct  with  a  stress  relieved  duct  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041,  Revision  2.  dated  October  28. 
1993,  constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-36A0041, 
Revision  2,  dated  October  28, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercii  Airplane  Group.  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 


be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
June  17, 1994. 

Issued  in  Renton,  Washington,  on  Mav  6. 
1994. 

S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen  ice. 

(FR  Doc.  94-11524  Filed  5-17-94;  8:45  am) 
BILUNQ  CODE  4910-1»-U 


14  CFR  Part  39 

[Docket  No.  93-NM-203-AD;  Antendment 
39-8914;  AD  94-10-07] 

Airworthiness  Directives;  de  Havilland 
Model  DHC-8-301  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  cunendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
M^el  DHC-8-301  airplanes,  that 
requires  modification  of  the  sidewall 
panels  in  the  passenger  cabin.  This 
amendment  is  prompted  by  a  report  that 
inadequate  venting  between  the  cabin 
and  the  compartments  beneath  the  floor 
could  occur  during  rapid  fuselage 
decompression.  The  actions  specified  by 
this  AD  are  intended  to  prevent  collapse 
of  the  floor  and  subsequent  injury  to 
passengers. 

DATES:  Effective  June  17, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  17, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  de  Havilland.  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 

1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  tie  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT;  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
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York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
M^el  DHC-8-301  airplanes  was 
published  in  the  Federal  Register  on 
February  2, 1994  (59  FR  4373).  That 
action  proposed  to  require  modification 
of  the  sidewall  panels  in  the  passenger 
cabin. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  23  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  32 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufactiuer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $40,480,  or  $1,760  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  GFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-10-07  Dc  Havillajid,  Inc.:  Amendment 
39-8914.  Docket  93-NM-203-AD. 

Applicability:  Model  DHC-8-301 
airplanes:  serial  numbers  116  through  185 
inclusive,  187,  and  188;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  floor  and 
subsequent  injury  to  passengers,  accomplish 
the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  sidewall  panels  in  the 
passenger  cabin  (Modification  No.  8/1339)  in 
accordance  with  de  Havilland  Service 
Bulletin  No.  8-25-53,  dated  August  4, 1989. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  ANE-170, 
FA.A,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  de  Havilland  Service 
Bulletin  No.  8-25-53,  dated  August  4, 1989. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland,  lac.,  Gairatt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 

Copies  may  be  inspected  at  the  FAA, 

Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  room  202,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
June  17, 1994. 

Issued  in  Renton,  Washington,  on  May  6, 
1994. 

S.  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 

[FR  Doc.  94-11525  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  4»10-13-U 

14  CFR  Part  39 

[Docket  No.  93-NM-160-AD;  Amendment 
39-6903;  AD  94-09-14] 

Airworthiness  Directives;  SAAB 
Aircraft  AB  (Formerly  SAAB-SCAN!A) 
Model  SAAB  340B  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB  Model 
SAAB  340B  series  airplanes,  that 
requires  replacement  of  the  existing 
actuator  assembly  on  the  motor  operated 
fuel  valve  assembly  with  a  new, 
improved  actuator  assembly.  This 
amendment  is  prompted  by 
electromagnetic  interference  (EMI)  tests, 
which  indicate  that  the  actuator 
assemblies  of  certain  fuel  shut-off  valves 
may  fail  to  function  after  exposure  to 
EMI,  such  as  lightning  or  high  intensity 
radiated  fields.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
function  of  the  fuel  shut-ofi  valves, 
which  could  result  in  unchecked  fuel 
leakage  or  fuel  imbalance  after  fuel 
system  failure. 

DATES:  Effective  June  17,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  17, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB- Aircraft  AB,  Product 
Support,  S581.88,  Linkoping,  Sweden. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
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Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Quam.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 

FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  SAAB  Model 
SAAB  340B  series  airplanes  was 
published  in  the  Federal  Register  on 
November  16,  1993  (58  FR  60413).  That 
action  proposed  to  require  replacement 
of  thf  existing  actuator  assembly  on  the 
motor  operated  fuel  valve  assembly  with 
a  new,  improved  actuator  assembly,  and 
accomplishment  of  a  functional  test  of 
the  engine  fuel  shutoff  valve. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Doth  commenters  sup])nrt  the 
proposal. 

One  of  the  commenters  points  out  tliat 
the  current  name  of  the  airplane 
manufacturer  is  ‘'SAAB  Aircraft  AD” 
rather  than^'SAAB-Scania”  as  was 
referenced  in  the  proposal.  The 
commenter  suggests  that  all  references 
to  the  manufacturer  be  updated 
accordingly.  The  FAA  concurs  and  has 
revised  all  references  in  the  final  rule  to 
indicate  “SAAB  Aircraft  AB.” 

After  careful  review  of  the  available 
data,  including  the  comments  not(?d 
above,  the  FA.^  has  determined  that  air 
saiety  and  the  public  interest  require  the 
ailoption  of  the  rule  with  the  change 
]ireviously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  F.-\A  estimates  that  6  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
airplane  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $990,  or 
$165  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 


those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  Febru^  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
.safety.  Incorporation  by  niference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  .W 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  follow'ing  new  airworthiness 
directive; 

94-09-14  SAAB  Aircraft  AB  (formerly 

SAAB-SCANIA):  Amendment  39-8903. 
Docket  93-NM-160-AD. 

Applicability:  Model  SAAB  340B  series 
airplanes:  serial  numbers  271,  and  275 
through  300,  inclusive;  certificated  in  any 
category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  function  of  the  fuel  shut 
off  valves,  which  could  result  in  unchecked 
fuel  leakage  or  fuel  imbalance  after  fuel 
system  failure,  accomplish  the  following: 


(a)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  engine  left-  and  right- 
hand  fuel  shutoff  valve,  the  interconnect 
valve,  the  crossfeed  valve,  and  the  de-fuel 
shutoff  valve  from  a  part  number  (P/N) 
AV16B2117B-2  (SAAB  P/N  9303149-002) 
configuration  to  a  P/N  AV16B2117B-4 
(SAAB  P/N  9303149-004)  configuration,  by 
removing  the  existing  actuator  assembly,  P/ 

N  130001C.  and  installing  a  new,  improved 
actuator  assembly,  P/N  130003N;  and 
perform  a  functional  test  of  the  modified 
valves  once  they  are  installed;  in  accordance 
with  SAAB  Service  Bulletin  SAAB  340-28- 
016,  dated  October  21, 1992. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  fuel  shutoff  valve 
assembly  having  P/N  AV16B2117B--2  (SA.‘\B 
P/N  9303149-002)  on  any  airplane. 

(c)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  he  issued  i;i 
accordance  with  sections  21.197  and  21.199 
of  the  F’ederal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  nKquirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  actions  sliall  be  done- 
in  accordance  v^'ith  SAAB  Service  Bulletin 
SAAB  340-28-016.  dated  Oi  tober  21.  1992. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  itt  accordance  with  5  U.S.C.  552(.i! 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  SAAC-Aircraft  AB,  Product  Support, 
S581.88.  Linkdping,  Sweden.  Coj)ies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Strt;et.  NW.,  suite 
700,  W'ashington,  DC. 

(0  This  amendment  becomes  effective  on 
lune  17.  1994. 

Issued  in  Renton,  Washington,  on  April  22, 
1994. 

S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc  94-10233  Filed  5-17-94;  8:45  am) 
BILUNQ  CODE  4910-13-U 
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14CFRPart  91 

[Docket  No.  27748;  Special  Federal  Aviation 
Regulation  (SFAR)  No.  69] 

RIN2120-AF40 

Prohibition  Against  Certain  Flights 
Between  the  United  States  and  Haiti 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  prohibits  the 
takeoff  from,  landing  in,  or  overflight  of 
the  territoiy’  of  the  United  States  by  an 
aircraft  on  a  flight  to  or  from  the 
territory  of  Haiti.  This  action  further 
prohibits  the  landing  in,  takeoff  from,  or 
overflight  of  the  territory  of  the  United 
States  by  any  aircraft  of  a  flight  from  or 
to  any  intermediate  destination,  if  the 
flight’s  origin  or  ultimate  destination  is 
Haiti.  Exceptions  are  made  for  regularly 
scheduled  air  carrier  passenger  flights  or 
particular  flights  approved  by  the 
United  States  Government.  This  action 
is  taken  to  implement  Executive  Order 
12914,  issued  by  the  President  on  May 
7, 1994,  and  UN  Security  Council 
Resolution  917  (May  6,  1994) 
mandating,  inter  alia,  an  embargo  of 
most  air  traffic  with  Haiti. 

DATES:  Effective  date:  May  13,  1994. 
Expiration  date:  May  13, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  W.  Bury,  International  Affairs  and 
Legal  Policy  Staff,  AGC-7,  Office  of  the 
Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone:  (202)  267-3515. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

Background 

The  Federal  Aviation  Administration 
(FAA)  is  responsible  for  the  safety  of 
flight  in  the  United  States  and  the  safety 
of  U.S.-registered  aircraft  throughout  the 
world.  Section  103(1)  of  the  Federal 
Aviation  Act  of  1958  (Act)  declares  as 
a  matter  of  policy  that  the  regulation  of 
air  commerce  to  promote  safety  is  in  the 


public  interest.  Section  601(a)  of  the  Act 
provides  the  FAA  with  broad  authority 
to  carry  out  this  policy  by  prescribing 
regulations  governing  the  practices, 
methods,  and  procedures  necessary  to 
ensure  safety  in  air  commerce. 

In  addition,  section  1102(a)  of  the  Act 
requires  that  the  FAA  Administrator 
exercise  his  authority  consistently  with 
any  treaty  obligations  of  the  United 
States.  The  United  States  is  a  party  to 
the  Charter  of  the  Untied  Nations 
(Charter)  (59  Stat.  1031;  3  Bevans  1153). 
Articles  25  and  48  of  that  Charter 
require  that  Members  of  the  United 
Nations  carry  out  the  decision  of  the 
Security  Council.  Article  25  states: 

“(t]he  Members  of  the  United  Nations 
agree  to  accept  and  carry  out  the 
decisions  of  the  Security  Council  in 
accordance  with  the  present  Charter.” 
Article  48(1)  states,  in  pertinent  part: 
‘‘[tjhe  action  required  to  carry  out  the 
decisions  of  the  Security  Council  for  the 
maintenance  of  international  peace  and 
security  shall  be  taken  by  all  members 
of  the  United  Nations  *  * 

The  Security  Council  has  recently 
decided  that  certain  measures  are 
necessary  to  encourage  the  restoration  of 
democracy  in  Haiti.  In  1991,  the 
democratically-elected  government  of 
President  Jean-Bertand  Aristide  was 
overthrown  in  a  violent  military  coup. 

In  the  months  since  the  coup,  efforts  to 
negotiate  the  return  to  democracy  in 
Haiti  with  the  restoration  of  the 
government  of  President  Aristide  have 
not  succeeded.  The  efforts  have 
included  limited  international 
embargoes  of  oil  and  arms. 

On  May  6, 1994,  the  Security  Council 
adopted  Resolution  917  imposing 
additional  sanctions  against  Haiti. 
Article  2  of  the  Resolution  requires  all 
countries  to  deny  permission  to  any 
aircraft  to  takeoff  from,  land  in,  or 
overfly  their  territory  if  the  aircraft  is 
destined  for  or  has  departed  from  Haiti. 
Exceptions  to  this  prohibition  are  made 
for  regularly  scheduled  commercial 
passenger  flights  and  for  approved 
flights  for  humanitarian  or  other 
authorized  purposes  that  are  consistent 
with  the  terms  of  the  Resolution. 

In  response  to  Security  Council 
Resolution  917,  the  President  issued 
Executive  Order  12914  on  May  7, 1994. 
Section  2  of  Executive  Order  12914 
provides  that: 

The  following  are  prohibited, 
notwithstanding  the  existence  of  any  rights 
or  obligations  conferred  or  imposed  by  an 
international  agreement  or  any  contract 
entered  into  or  any  license  or  permit  granted 
before  the  effective  date  of  this  order,  except 
to  the  extent  provided  in  regulations,  orders 
directives,  authorizations,  or  licenses  that 
may  hereafter  be  issued  pursuant  to  this 


order  (a)  the  granting  of  permission  to  any 
aircraft  to  take  off  fiom,  land  in,  or  overfly 
the  territory  of  the  United  States,  if  the 
aircraft,  as  part  of  the  same  flight  or  a 
continuation  of  that  flight,  is  destined  to  land 
in  or  has  taken  off  from  the  territory  of  Haiti, 
with  the  exception  of  regular  scheduled 
commercial  jjassenger  flights  *  *  *. 

Executive  Order  12914  cites  the 
President’s  authority  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.),  the 
National  Emergencies  Act  (50  U.S.C. 

1601  et  seq.),  section  301  of  the  United 
States  Code  (3  U.S.C.  301),  sections 
212(f)  and  215(a)(1)  of  the  Immigration 
and  Nationality  Act  of  1952  (8  U.S.C. 
1182(f)  and  1185(a)(1)),  and  section  5  of 
the  United  Nations  Participation  Act  of 
1945  (22  U.S.C.  287(c)).  In  particular, 
the  United  Nations  Participation  Act 
provides  that: 

Notwithstanding  the  provisions  of  any 
other  law,  whenever  the  United  States  is 
called  upon  by  the  lUN)  Security  Council  to 
apply  measures  which  said  Council  has 
decided  are  *  *  *  to  be  employed  to  give 
effect  to  its  decisions  under  (the  United 
Nations)  Charter,  the  President  may,  to  the 
extent  necessary  to  apply  such  measures, 
through  any  agency  which  he  may  designate, 
and  under  such  orders,  rules,  or  regulations 
as  may  be  prescribed  by  him,  investigate, 
regulate,  or  prohibit,  in  whole  or  in  part, 
economic  relations  of  rail,  sea,  (and)  air 
•  *  *  between  any  foreign  country  or  any 
national  thereof  or  any  person  therein  and 
the  United  States  or  any  pnsrson  subject  to  the 
jurisdiction  thereof  *  *  *. 

On  May  9, 1994,  the  Secretary  of 
Transportation  issued  Order  94-5-13 
directing  all  interested  parties  to  show 
cause  why  charter  and  all-cargo  air 
services  between  the  United  States  and 
Haiti  should  not  be  prohibited  by 
appropriate  amendment  of  all 
Etepartment  of  Transportation  (DOT) 
certificates  issued  under  section  401  of 
the  Act,  all  permits  issued  under  section 
402  of  the  Act,  and  all  exemptions  from 
sections  401  and  402  of  the  Act.  The 
proposed  action  by  the  Secretary  would 
further  implement  Executive  Order 
12914.  Comments  in  response  to  the 
Secretary’s  Order  to  Show  Cause  were 
retired  by  the  end  of  May  10, 1994. 

Copies  of  Security  Council  Resolution 
No.  917,  Executive  Order  12914,  and 
DOT  Order  94-5-13  have  been  placed 
in  the  docket  for  this  rulemaking. 

Restrictions  on  Flights  Between  the 
United  States  and  Haiti 

On  the  basis  of  the  above,  and  in 
support  of  the  Executive  Order  of  the 
President  of  the  United  States,  I  find 
that  immediate  action  by  the  FAA  is 
required  to  implement  Executive  Order 
12914  and  to  meet  the  obligations  of  the 
United  States  under  international  law  as 
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evidenced  by  U.N.  Security  Council 
Resolution  No.  917.  Accordingly,  I  am 
ordering  a  prohibition  on  the  takeoff 
from,  landing  in,  or  overflight  of  the 
territory  of  the  United  States  by  an 
aircraft  on  a  flight  that  has  Haiti  as  its 
origin  or  ultimate  destination. 
Regularly-scheduled,  passenger-carrying 
operations  by  U.S.  and  foreign  air 
carriers  and  operations  approved  by  the 
United  States  Government  for  approved 
purposes  shall  be  excepted  from  this 
prohibition.  For  the  reasons  stated 
above.  I  also  find  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  contrary  to  the  public 
interest.  Further,  I  find  that  good  cause 
exists  for  making  this  rule  effective 
immediately  upon  issuance.  I  also  find 
that  this  action  is  fully  consistent  with 
my  obligations  under  section  1102(a)  of 
the  Federal  Aviation  Act  to  ensure  that 
I  exercise  my  duties  consistently  with 
the  obligations  of  the  United  States 
under  international  agreements. 

The  rule  contains  an  expiration  date 
of  May  13, 1995,  but  may  be  terminated 
sooner  or  extended  through  the 
publication  of  a  corresponding  notice  if 
circumstances  so  warrant. 

Regulatory  Evaluation 

Executive  Order  12914  prohibits  any 
air  travel  between  the  United  States  and 
Haiti,  with  the  exception  of  regularly 
scheduled  commercial  passenger  flights. 
This  action  will  not  impose  any 
restrictions  on  commercial  carriers 
beyond  those  imposed  by  the  Executive 
Order. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507  et  seq.). 

International  Trade  Impact  Assessment 

The  action  will  not  create  a 
competitive  advantage  or  disadvantage 
for  foreign  companies  in  the  sale  of 
aviation  products  or  services  in  the 
United  States,  nor  for  domestic  firms  in 
the  sale  of  aviation  products  or  services 
in  foreign  countries,  except  for  Haiti. 
Because  the  FAA  expects  all  countries 
to  observe  the  sanctions  ordered  in  U.N. 
Security  Council  Resolution  917,  there 
should  be  no  change  in  the  competitive 
relationships  between  U.S.  and  foreign 
companies. 

Federalism  Determination 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  4168;  October  30, 1987),  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  w'arranting 
the  preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  set  forth  above,  FAA 
has  determined  that  this  action  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866.  This  action  is 
considered  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979). 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Airmen,  Airports,  Air  traffic 
control.  Aviation  safety,  Haiti. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  part  91  as  follow's: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7),  1303. 
1344, 1348, 1352  through  1355, 1401, 1421 
through  1431, 1471, 1472, 1502, 1510,  1522, 
and  2121  through  2125;  Articles  12,  29,  31. 
and  32(a)  of  the  Convention  on  International 
Civil  Aviation  (61  Stat.  1180);  42  U.S.C.  4321 
et  seq.,  E.O.  11514,  35  FR  4247,  3  CFR.  1966- 
1970  Comp.,  p.  902;  49  U.S.C.  106(g). 

2.  Special  Federal  Aviation 
Regulation  (SFAR)  No.  69  is  added  to 
read  as  follows: 

Special  Federal  Aviation  Regulation 
No.  69 — Prohibition  Against  Certain 
Flights  Between  the  United  States  and 
Haiti 

1.  Applicability.  This  rule  applies  to  all 
aircraft  operations  originating  hum,  landing 
in,  or  overflying  the  territory'  of  the  United 
States. 

2.  Special  flight  restrictions.  Except  as 
provided  in  paragraph  3  and  4  of  this 
SFAR— 

(a)  No  person  may  operate  an  aircraft  or 
initiate  a  flight  ftom  any  point  in  the  United 
States  to  any  point  in  Haiti,  a  flight  having 
any  intermediate  or  ultimate  destination  in 
Haiti,  or  a  flight  that  includes  a  landing  at 
any  point  in  Haiti  in  its  itinerary; 

(b)  No  person  may  operate  an  aircraft  to 
any  point  in  the  United  States  from  any  point 
in  Haiti,  from  any  intermediate  pxjint  of 
departure  on  a  flight  the  origin  of  which  is 

in  Haiti,  or  which  includes  a  departure  from 
any  point  in  Haiti  in  its  itinerary:  or 

(c)  No  person  may  operate  an  aircraft  over 
the  territory  of  the  United  States  if  that 
aircraft’s  flight  itinerary  includes  any  landing 
at  or  departure  from  any  point  in  Haiti. 


3.  Permitted  operations.  This  SFAR  does 
not  prohibit  the  takeoff  or  landing  of  an 
aircraft,  the  Initiation  of  a  flight,  or  the 
overflight  of  United  States  territory  by  any 
civil  aircraft: 

(a)  Operated  by  a  U.S.  or  foreign  air  carrier 
to  conduct  scheduled  passenger-carrying 
operations  between  the  United  States  and 
Haiti;  or 

(b)  Authorized  to  conduct  such  operations 
either  by  the  Administrator  or  by  another 
agency  of  the  United  States  Government  with 
the  approval  of  the  FAA. 

4.  Eme:gency  situations.  In  an  emergency 
that  requires  immediate  decision  and  action 
for  the  safety  of  the  flight,  the  pilot  in 
command  of  an  aircraft  may  deviate  from  this 
SFAR  to  the  extent  required  by  that 
emergency.  Except  for  U.S.  air  carriers  and 
commercial  operators  that  are  subject  to  the 
requirements  of  14  CFR  121.557, 121.559,  or 
135.19,  each  person  who  deviates  from  this 
rule  shall,  within  ten  (10)  days  of  the 
deviation,  excluding  Saturdays,  Sundays, 
and  Federal  holidays,  submit  to  the  nearest 
FAA  Flight  Standards  District  Office  a 
complete  report  of  the  operations  of  the 
aircraft  involved  in  the  deviation,  including 

a  description  of  the  deviation  and  the  reasons 
therefor. 

5.  E.ypiration.  This  Special  Federal 
Aviation  Regulation  expires  May  13, 1995. 

Issued  in  Washington,  DC,  on  May  13. 

1994. 

David  R.  Hinson, 

Administrator. 

(FR  Doc.  94-12130  Filed  5-13-94;  3:16  pm] 
BILUNQ  CODE  4910-13-M 

SECURITIES  AND  EXCHANGE 
COMMISSION  ^ 

17  CFR  Part  239 

[Release  Nos.  33-7053A;  34-339 18A, 
International  Series  Release  No.  653A,  File 
No.  S7-30-93] 

RIN  3235-AF83 

Simplification  of  Registration  and 
Reporting  Requirements  for  Foreign 
Companies;  Safe  Hartxirs  for  Public 
Announcements  of  Unregistered 
Offerings  and  Broker-Dealer  Research 
Reports;  Correction 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Correction  to  final  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  which  were 
published  on  Tuesday,  April  26, 1994 
(59  FR  21644).  These  rules  relate  to 
foreign  issuer  eligibility  to  use  short- 
form  and  shelf  registration,  financial 
statement  reconciliation  and  financial 
statement  schedule  requirements  for 
foreign  issuers,  safe  harbor  protection 
for  analyst  reports  with  respect  to 
sizable  foreign  companies  publicly 
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traded  offshore  and  safe  harbor 
protection  for  certain  company 
announcements  regarding  exempt 
offerings  or  unregistered  offshore 
offerings. 

EFFECTIVE  DATE:  April  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Folsom  Kinsey  or  Annemarie 
Tierney,  (202)  272-3246,  Office  of 
International  Corporate  Finance, 

Division  of  Corporation  Finance,  U.S. 
Securities  and  ELxchange  Commission, 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  adopted  a  final  rule  and 
final  amendments  to  mles  and  forms 
under  the  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934  which 
became  effective  on  April  26, 1994.  As 
published,  the  final  regulations  contain 
an  error  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  In  this  release  the  form 
containing  such  error  is  being  corrected. 

Accordingly,  the  publication  on  April 
26, 1994  of  the  final  rules  which  were 
ihe  subject  of  FR  Doc.  94-9846  is 
corrected  on  page  21652,  second 
column.  General  Instruction  l.A.l.  of 
Form  F-3  (referenced  in  §  239.33)  to 
read  as  follows: 

1.  The  registrant  has  a  class  of  securities 
registered  pursuant  to  Section  12(b)  of  the 
Securities  Exchange  Act  of  1934  ("Exchange 
Act”)  cr  has  a  class  of  equity  securities 
registered  pursuant  to  Section  12(g)  of  the 
Exchange  Act  or  is  required  to  file  reports 
pursuant  to  Section  15(d)  of  the  Exchange 
Act  ar.d  has  filed  at  least  one  annual  report 
on  Form  20-F,  on  Form  10-K  or,  in  the  case 
of  registrants  described  in  General 
Instruction  A(2)  of  Form  40-F,  on  Form  40- 
F  under  the  Exchange  Act. 

Dated:  May  12, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-12011  Filed  5-17-94;  8:45  am) 
BSLUNG  CODE  801(M>1-M  ' 

DEPARTMENT  OF  STATE 
Bureau  of  Political-Military  Affairs 

22  CFR  Part  120 

[.’’ubiic  Notice  2002] 

/  mendment  to  the  International  Traffic 
in  Arms  Regulations  Definitions  of 
*‘U.S.  Person”  and  “Foreign  Person” 

AGENCY:  Department  of  State. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
amending  the  International  Traffic  in 
Arms  Regulations  (ITAR)  to  clarify  the 
definitions  of  U.S.  and  foreign  persons. 
Concerns  have  been  expressed  that  the 


current  1993  definitions  appeared  to 
change  the  policy.  The  Department  is 
therefore  amending  the  ITAR  to  make  it 
clear  that  all  lawful  permanent  residents 
are  included  within  the  definition  of 
U.S.  persons  for  ITAR  purposes 
regardless  of  v.’helher  they  have  applied 
for  naturalization. 

EFFECTIVE  DATE:  May  18,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  G.  Bryant,  Jr.,  Chief,  Compliance 
Enforcement  Branch,  Compliance 
Division,  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (703-875- 
6650). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  is  amending  the 
ITAR  to  clarify  the  definitions  of  U.S. 
and  foreign  persons.  The  changes  will 
make  clear  that  lawful  permanent 
residents  (as  defined  at  8  U.S.C. 

1 101(a)(20))  are  U.S.  persons  for 
purposes  of  the  ITAR.  The  change  will 
also  exclude  lawful  permanent  residents 
(as  defined  at  8  U.S.C.  1101(a)(20))  from 
the  definition  of  foreign  persons  for 
ITAR  purposes.  Until  the  publication  of 
the  revised  ITAR  in  58  FR  39285  (July 
22,  1993),  the  ITAR  clearly  stated  that 
lawful  permanent  residents,  as  defined 
at  8  U.S.C.  1101(a)(20),  were  U.S. 
persons  for  ITAR  purposes.  However, 
concerns  have  been  expressed  that  the 
1993  definitions  appeared  to  change  the 
policy.  The  Department  is  therefore 
amending  the  ITAR  to  make  it  clear  that 
all  law’ful  permanent  residents  are 
included  within  the  defintion  of  U.S. 
persons  for  ITAR  purposes  regardless  of 
whether  they  have  applied  for 
naturalization. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291 
(46  FR  13193)  and  the  procedures  of  5 
U.S.C.  553  and  554.  This  final  rule  does 
not  contain  a  new  or  amended 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.). 

List  of  Subjects  in  22  CFR  Part  120 

Arms  and  munitions,  Classified 
information.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  22  CFR  Subchapter  M, 
Part  120  is  amended  as  follows: 

PART  120— PURPOSE  AND 
DEFINITIONS 

1.  The  authority  citation  for  22  CFR 
part  120  continues  to  read  as  follows: 

Authority;  Secs.  2,  38,  and  71,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C  2752,  2778, 
2797);  E.O.  11958,  42  FR  4311;  3  CFR  1977 
Comp.  p.  79;  22  U.S.C.  2658. 


2.  Section  120.15  is  revised  to  read  as 
follows: 

§  120.15  U.S.  person. 

U.S.  person  means  a  person  (as 
defined  in  section  120.14  of  this  part) 
who  is  lawful  permanent  resident  as 
defined  by  8  U.S.C.  1101(a)(20)  or  who 
is  a  protected  individual  as  defined  by 
8  U.S.C.  1324b(a)(3).  It  also  means  any 
corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization  or  group  that  is 
♦ncorporated  to  do  business  in  the 
United  States.  It  also  includes  any 
governmental  (federal,  state  or  local) 
entity.  It  does  not  include  any  foreign 
person  as  defined  in  section  120.16  of 
this  part. 

3.  Section  120.16  is  revised  to  read  as 
follows: 

§  120.16  Foreign  person. 

Foreign  persons  means  any  natural 
person  who  is  not  a  lawful  permanent 
resident  as  defined  by  8  U.S.C. 
1101(a)(20)  or  who  is  not  a  protected 
individual  as  defined  by  8  U.S.C. 
1324b(a)(3).  It  also  means  any  foreign 
corporation,  business  association, 
partnership,  trust,  society  or  any  other 
entity  or  group  that  is  not  incorporated 
or  organized  to  do  business  in  the 
United  States,  as  well  as  international 
organizations,  foreign  governments  and 
any  agency  or  subdivision  of  foreign 
governments  (e.g.  diplomatic  missions). 

Dated;  May  3, 1994. 

Lynn  E.  Davis, 

Under  Secretary  for  International  Security 
Affairs. 

[FR  Doc.  94-12127  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  4710-2S-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  905 

[Docket  No.  R-94-1718;  FR-3488-F-01] 

RIN  2577-A329 

Assisted  Housing  for  Indians  & 
Alaskan  Natives— Payments  to 
Municipalities 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  existing 
regulations  to  implement  provisions  in 
the  Housing  and  Community 
Development  Act  of  1992  that  eliminate 
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the  requirement  that  Indiein  Housing 
Authorities  (IHAs)  demonstrate  that  the 
cost  of  new  construction  would  be  less 
costly  than  acquiring  properties;  and 
allow  IHAs  to  make  annual  payments  to 
municipalities,  which  may  include 
Tribal,  city  or  county  government,  or 
other  politial  subdivisions  that  provide 
roads,  water  supply,  sewage  facilities, 
electrical  systems  or  fuel  distributions 
systems  to  IHAs. 

EFFECTIVE  DATE:  June  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Director,  Office  of  " 
Native  American  Programs,  Room  4140, 
451  Seventh  Street,  SW,  Washington, 

DC  20410;  telephone  (202)  708-1015; 
TDD  (202)  708-0850.  (These  are  not  toll- 
free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 
Background 

This  rule  implements  section  122(a) 
and  section  122(c)  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  122(a)  amends  section  201(c)  of 
the  United  States  Housing  Act  of  1937 
(1937  Act)  by  making  section  6(h) 
inapplicable  to  IHAs.  Section  6(h) 
required  that  IHAs  demonstrate  to  the 
satisfaction  of  the  Secretary  that  the  cost 
of  new  construction  would  be  less  than 
the  cost  of  acquiring  properties,  before 
an  IHA  constructed  new  units.  Under 
the  amendment  made  by  section  122(a), 
IHAs  are  no  longer  required  to  provide 
documentation  with  an  application  for 
new  construction  stating  that  the  new 
construction  is  less  costly  than  the 
acquisition  and/or  rehabilitation  of 
existing  dwellings.  The  Indian  housing 
regulation  (24  CFR  905.210(a))  has  been 
removed. 

Section  122(c)  amended  section 
203(b)  of  the  1937  Act  by  allowing  IHAs 
to  make  annual  payments  (hereafter 
referred  to  as  User  Fees)  to 
municipalities  that  provide  any  roads, 
water  supply,  sewage  facilities, 
electrical  systems,  or  fuel  distributions 
systems  to  IHAs.  Section  6(d)  of  the 
1937  Act  provides  that  no  contribution 
will  be  made  to  a  low-income  housing 
project  unless  the  project  is  exempt 
from  all  real  and  personal  property  taxes 
levied  or  imposed  by  the  State,  city, 
county,  or  other  political  subdivision.. 
The  1937  Act  also  contained  a  provision 
for  Payment  in  Lieu  of  Taxes  (PILOT) 
for  related  facilities  and  services 
delivered  by  a  local  government,  which 
did  not  include  Tribal  government. 

Section  122(c)  amended  section 
203(b)  by  adding  the  following: 

Notwithstanding  any  other  provision  of 
this  Act,  the  Secretary  shall  make  annual 
payments  from  funds  appropriated  under 
section  9(c)  to  municipalities  providing  such 


roads,  facilities,  and  systems  in  a(n]  amount 
equal  to¬ 
ll)  10  percent  of  the  applicable  shelter 
rent,  minus  the  utility  allowance;  or 

(2)  $150, 

whichever  is  greater,  for  each  rental  housing 
unit  covered  by  this  subsection. 

This  regulatory  change  applies  to  all 
IHAs  operating  rental  programs  and 
receiving  related  facilities  and  services 
from  municipalities.  The  Indian  housing 
regulations  at  24  CFR  905.720  will 
incorporate  the  amendment  and  add  a 
new  category  of  additional  operating 
subsidy  eligibility  for  an  IHA’s  rental 
program. 

Justification  for  Final  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  However,  part  10  provides 
for  exceptions  from  that  general  rule 
where  the  Department  finds  good  cause 
to  omit  advance  notice  and  public 
comment.  “Good  cause”  may  be  found 
where  advance  notice  and  comment  is 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest”  (24  CRR  10,1). 

The  Department  finds  that  good  cause 
exists  to  publish  tliis  rule  for  effect 
without  first  soliciting  public  comment, 
because  the  statutory  provisions  are  self¬ 
executing  emd  prior  public  comment  is 
unnecessary.  The  rule  is  a  technical 
amendment  to  update  the  regulations. 

Other  Matters 
Impact  on  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Depsutment  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street  SW,  Washington.  DC 
20410 

Regulatory  Flexibility 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  impact  on 
small  entities  will  be  beneficial. 

Semiannual  Agenda 

This  rule  was  listed  as  item  1697  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  25,  1994 


(59  FR  20424,  20472)  under  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being:  therefore,  is  not 
subject  to  review  under  the  order. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  G(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and  thus,  are  not  subject  to 
review  under  this  order.  The  rule  will 
not  interfere  with  or  preempt  State  or 
local  government  functions. 

List  of  Subjects  in  24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — housing  and  commimity 
development.  Grant  programs — Indians, 
Indians,  Individuals  with  disabilities. 
Lead  poisoning.  Loan  programs — 
housing  and  community  development. 
Loan  programs — Indians,  Low  and 
moderate  income  housing.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  part  905  is 
cimended  as  follows: 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  905  continues  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C 
1437a, 1437aa,  1437bb,  1437cc.  1437ee  and 
3535(d). 

§  905.21 0  [Removed] 

2.  Section  905.210  is  removed. 

3.  Section  905.720  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  905.720  Other  costs. 
***** 

(f)  User  Fee.  Additional  operating 
subsidy  will  be  provided  to  IHAs  for 
payment  of  an  annual  User  Fee  separate 
fix)m  the  PFS.  An  IHA  operating  a  rental 
program  shall  pay  an  annual  User  Fee 
to  municipalities,  which  may  include 
Tribal,  city,  county  government,  or  other 
political  subdivision  that  provides  any 
roads,  water  supply,  sewage  facilities, 
electrical  systems  or  fuel  distributions 
systems.  The  annual  User  Fee  will  be 
paid  in  an  amount  equal  to  10  percent 
of  the  applicable  shelter  rent,  minus  the 
utility  allowance;  or  $150,  whichever  is 
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greater,  for  each  rental  housing  unit 
covered  by  this  section. 

***** 

Dated:  May  3,  1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  94-12026  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  4£10-3»-P 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Parole- 
Eligible  Prisoners  Convicted  of 
Aggravated  Murders 

AGENCY:  Parole  Commission,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  adding  a  provision  to  its  paroling 
policy  guidelines  that  requires  the 
Commission  to  find  compelling 
circumstances  in  mitigation  if  it  grants 
parole  in  certain  types  of  first-degree 
murder  cases.  These  cases  are  limited  to 
especially  aggravated  criminal  behaviors 
that  will  rarely  be  accompanied  by 
mitigating  circumstances,  as  in  the  case 
of  murders  committed  to  silence  a 
victim  or  witness,  contract  murders,  and 
similar  crimes.  The  purpose  of  the  rule 
is  to  ensure  that  the  release  of  such 
prisoners,  at  any  point  in  the  sentence 
imposed,  will  not  promote  disrespect 
for  the  law  because  of  the  absence  of  an 
explanation  sufficient  to  establish  a 
reasonable  basis  for  the  parole  in  the 
eyes  of  the  public. 

EFFECTIVE  DATE:  June  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Preston,  Office  of  General 
Counsel,  5550  Friendship  Blvd.,  Chevy 
Chase,  Maryland  20815,  telephone  (301) 
492-5959. 

SUPPLEMENTARY  INFORMATION:  Public 
comment  w'as  solicited  by  publication  of 
a  proposed  rule  at  58  FR  65572 
(December  15, 1993).  One  comment 
from  the  public  was  received.  According 
to  this  comment,  the  proposed  rule 
would  “suspend  parole  eligibility”  for 
offenders  convicted  of  first-degree 
murder,  despite  their  statutory 
eligibility  for  parole  under  18  U.S.C. 
4205  (1976),  if  the  offense  occurred 
before  November  1, 1987. 

The  rule  as  adopted  herein  would  not 
suspend  parole  eligibility.  It  creates  a 
presumption  against  parole,  in  certain 
cases,  that  can  be  overcome  by  a 
showing  of  “compelling  circumstances 
in  mitigation.”  In  that  respect,  it  is  a 


guideline  and  not  an  automatic  bar  to 
eligibility.  All  parole  guidelines  operate 
as  presumptions  that  may  either  require 
or  preclude  a  grant  of  parole,  depending 
on  the  length  of  the  sentence,  if  the 
Commission  does  not  find  “good  cause” 
to  render  a  decision  outside  the 
guidelines.  18  U.S.C.  4206(c)  (1976). 

This  rule  may  likewise  preclude  some 
offenders  from  receiving  a  parole,  but  it 
also  authorizes  a  grant  of  parole  if  the 
facts  of  the  case  warrant  a  grant  of 
parole.  “Compelling  circumstances  in 
mitigation”  means  mitigating 
circumstances  that  are  clearly 
significant,  and  not  minor  in  relation  to 
the  gravity  of  the  offense. 

As  explained  in  the  proposed  rule,  the 
Commission’s  purpose  in  adopting  this 
paroling  policy  is  to  ensure  that 
offenders  who  are  convicted  of  certain 
types  of  aggravated  murders,  and  who 
have  served  enough  prison  time  to 
satisfy  the  minimum  guideline  for 
Category  Eight  offenses  at  28  CFR  2.20, 
wdll  not  automatically  be  paroled  just 
because  they  are  “within  the 
guidelines.”  The  offense  behaviors 
committed  by  these  prisoners  are  so 
inherently  serious  that  a  parole  would 
not  be  justified  at  any  point  in  the 
guideline  range  unless  the  Commission 
could  articulate  a  clearly  significant 
circumstance  in  mitigation.  Otherwise, 
such  a  parole  would  promote  disrespect 
for  the  law  in  violation  of  18  U.S.C. 

4206  (1976). 

Moreover,  for  any  offender  whose 
offense  is  rated  Category  Eight,  the 
guideline  range  extends  firom  the 
minimum  specified  to  the  full  term  of 
the  sentence  imposed.  This  feature 
reflects  the  fact  that  Category  Eight  cases 
demonstrate  “extreme  variability”  in 
offense  seriousness.  28  CFR  2.20.  Hence, 
service  of  the  full  sentence  is  an 
outcome  that  the  Category  Eight 
guidelines  necessarily  contemplate  for 
the  most  serious  of  the  offenders  who 
fall  within  that  category.  This  rule 
defines  the  cases  for  w^hich  such  an 
outcome  should  be  expected. 

Finally,  the  final  rule  is  directed  at 
sole  or  primary  instigators  (as  the 
example  indicates),  and  is  not  intended 
to  apply  to  offenders  convicted  of 
felony-murder,  i.e.,  a  murder  that  w'as 
entirely  instigated  and  carried  out  by  a 
codefendant  (or  codefendants)  in 
furtherance  of  a  joint  criminal  venture. 
The  Commission  intends  to  focus  solely 
on  a  narrow  category  of  offenders  who 
are  at  the  extreme  high  end  of  the 
spectrum  of  Category  Eight  offenses  in 
general. 

Implementation 

This  rule  will  be  applied  retroactively 
when  presumptive  grants  of  parole 


decided  by  the  Commission  in  previous 
years  come  up  for  review.  If  the  case 
falls  within  the  rule,  and  the 
Commission  has  not  previously 
articulated  a  compelling  circumstance 
in  mitigation,  the  Commission  will 
reopen  the  case  under  28  CFR  2.28(f)  for 
a  hearing  to  determine  whether  a  grant 
of  parole  would  comport  with  the 
public  acceptance  criterion  of  18  U.S.C. 
4206(a)  (1976).  It  will,  in  these  cases,  be 
presumed  that  the  Commission 
previously  followed  the  guidelines  at  28 
CFR  2.20,  but  neglected  to  address  the  ' 
question  of  whether  parole  would 
“promote  disrespect  for  the  law.”  This 
is  a  separate  criterion  fi’om  the  criteria 
measured  by  the  guidelines  (offense 
severity  and  risk).  See  2  U.S.C.  Code 
Cong.  &  Admin.  News  (1976)  at  358.  If 
a  parole  date  previously  granted  is 
denied  for  want  of  sufficiently 
mitigating  factors,  the  Commission  will 
thereby  ensure  that  all  similarly  situated 
cases  are  being  treated  alike.  The 
Commission  will  not,  however,  reopen 
cases  in  which  mitigating  circumstances 
have  already  been  identified  as  the  basis 
for  granting  parole,  in  order  to  redecide 
the  merits  of  such  a  finding. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  Die 
purposes  of  Executive  Order  12866  and 
the  rule  has  therefore  not  been  reviewed 
by  the  Office  of  Management  and 
Budget.  The  rule  will  not  have 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b). 


Accordingly,  the  U.S.  Parole 
Commission  makes  the  following 
amendment  to  28  CFR  part  2: 

(1)  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 


(2)  28  CFR  part  2,  §  2.20  is  amended 
by  adding  the  following  language  to  the 
Note  governing  Category  Ei^t  cases, 
that  appears  below  the  table  entitled 
“Guidelines  for  Decisionmaking”: 


***** 


Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 


§  2.20  Paroling  policy  guidelines: 
Statement  of  general  policy. 


List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Probation  and  parole. 
Prisoners. 

The  Final  Rule 
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Guidelines  for  Decision  Making 
*  •  *  •  * 

Note:  •  •  *  However,  a  murder  committed 
to  silence  a  victim  or  witness,  a  contract 
murder,  a  murder  by  torture,  the  murder  of 
a  law  enforcement  officer  to  carry  out  an 
offense,  or  a  murder  committed  to  further  the 
aims  of  an  on-going  criminal  operation,  shall 
not  justify  a  grant  of  parole  at  any  point  in 
the  prisoner's  sentence  unless  there  are 
compelling  circumstances  in  mitigation  [e.g., 
a  youthful  offender  who  participated  in  a 
murder  planned  and  executed  by  his  parent). 
Such  aggravated  crimes  are  considered,  by 
definition,  at  the  extreme  high  end  of 
Category  Eight  offenses.  For  these  cases,  the 
expiration  of  the  sentence  is  deemed  to  be  a 
decision  at  the  maximim  limit  of  the 
guideline  range.  (The  fact  that  an  offense 
does  not  fall  under  the  definition  contained 
herein  does  not  mean  that  the  Commission  is 
obliged  to  grant  a  parole.) 
***** 

Dated:  May  6, 1994. 

Edward  F.  Reilly,  Jfr., 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  94-12049  Filed  5-17-94;  8:45  am! 
BILUNG  CODE  4410-01-M 


28CFRPart2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Possession  and  Distribution  of 
Ammunition 

AGENCY:  Parole  Conunission,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  clarifying  its  paroling  policy 
guidelines  at  28  CFR  2.20  on  rating  the 
offenses  of  imlawful  possession  and 
distribution  of  ammunition.  The  rule 
provides  an  oHense  severity  rating  of 
Category  Three  for  possessing  or 
distributing  ammunition  of  a  single 
caliber.  A  ^tegory  Four  rating  is  to  be 
used  when  the  prisoner  has  possessed 
or  distributed  ammunition  of  diRerent 
calibers,  or  a  combination  of  a  single 
weapon  and  ammimition  that  has  a 
caliber  different  from  that  of  the 
weapon.  The  expanded  offense 
examples  outlined  in  this  rule  will  serve 
the  purpose  of  ensuring  a  consistent 
approach  to  the  rating  of  ammunition 
possession/distribution  offenses. 
EFFECTIVE  DATE:  June  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rockne  Chickinell,  Office  of  the  General 
Counsel,  U.S.  Parole  Commission,  5550 
Friendship  Blvd.,  Chevy  Chase. 
Maryland  20815,  telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  In  its 
paroling  policy  guidelines  at  28  CFR 
2.20,  the  Commission  has  provided 
offense  behavior  severity  ratings  for 


crimes  such  as  the  possession  of  a 
weapon  by  a  prohibited  person  (e.g.,  ex¬ 
felon)  and  unlawful  distribution  of 
weapons.  See  28  CFR  2.20,  Offense 
Behavior  Severity  Index,  Chapter  Eight, 
Subchapter  B,  811-813.  Up  to  now,  the 
offense  ratings  sp>ecified  in  Chapter 
Eight  have  not  included  ratings  for  the 
unlawful  possession  or  distribution  of 
ammunition,  and  this  omission  has  led 
to  inconsistent  evaluations  of  the 
severity  of  these  crimes. 

In  order  to  establish  a  consistent 
policy  in  rating  ammunition  offenses, 
the  Commission  proposed  to  expand  the 
offense  examples  at  Chapter  Eight, 
Subchapter  B  to  add  specific 
instructions  for  the  rating  of  these 
offenses.  See  58  FR  65571-72 
(December  15, 1993).  As  it  noted  in  its 
publication  of  proposed  rulemaking,  the 
Commission  concluded  that  Congress 
has  accorded  similar  punishments  for 
possessing/distributing  firearms  and 
ammunition.  Thus,  the  Commission 
determined  that  its  guidelines  for  rating 
ammunition  offenses  should  be  similar 
to  those  guidelines  already  provided  for 
firearms  offenses.  There  was  no  public 
comment  in  response  to  the  publication 
of  the  proposed  rule. 

The  Commission’s  guidelines  for 
firearms  offenses  provide  a  Category 
Three  rating  for  the  prohibited 
possession  or  distribution  of  a  single 
weapon  (rifle,  shotgun,  or  handgun)  and 
a  rating  of  Category  Four  when  multiple 
weapons  are  possessed  or  distributed. 
Under  the  revised  ofiense  examples  in 
the  guidelines,  possession  or 
distribution  of  ammunition  of  a  single 
caliber  will  receive  a  Category  Three 
severity  rating.  However,  if  the  prisoner 
has  possessed  or  distributed 
ammunition  of  different  calibers,  the 
offense  will  be  rated  as  Category  Four 
severity.  Possession  or  distribution  of 
ammimition  of  different  calibers 
justifies  the  inference  that  the  offender 
either  possessed  different  types  of 
firearms,  or  was  in  a  position  to  sell  or 
barter  for  different  types  of  firearms. 

The  Category  Four  severity  rating  will 
not  apply  to  different  types  of 
ammunition  that  could  be  fired  from  the 
same  weapon.  If  the  prisoner  has 
possessed  or  distributed  a  single 
weapon  and  ammunition  which  does 
not  correspond  to  the  caliber  of  that 
firearm,  then  the  severity  rating  will  be 
Category  Four. 

Implementation 

This  rule  will  be  applied  at  all 
hearings  held  on  or  after  the  effective 
date. 


Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  and. 
accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Probation  and  parole. 
Prisoners. 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendment  to  28  CFR  part  2. 

The  Amendment 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows; 

Authority:  18  U.S.C  4203(a)(1)  and 
4204(a)(6). 

(2)  28  CFR  part  2.  §  2.20  is  amended 
by  revising  section  811  and  paragraphs 
(c)  and  (d)  of  section  813,  “U.S.  Parole 
Commission  Offense  Behavior  Severity 
Index,”  Chapter  Eight,  Subchapter  B — 
Firearms,  to  read  as  follows: 

§  2.20  Paroling  policy  guidelines: 
Statement  of  general  policy. 
***** 

U.S.  Parole  Commission  Offense 
Behavior  Severity  Index 

***** 

Chapter  Eight  Offenses  Involving 
Explosives  and  Weapions 

***** 

Subchapter  B — Firearms 

611  Possession  by  Prohibited  Person 
(e.g.,  ex-felon) 

(a)  If  single  weapon  (rifle,  shotgun,  or 
handgun)  with  ammunition  of  the  same 
caliber,  or  €unamunition  of  a  single 
caliber  (wdthout  weapon),  grade  as 
Category  Three; 

(b)  If  multiple  weapons  (rifles, 
shotgiuis,  or  handguns),  or  ammunition 
of  different  calibers,  or  single  weapon 
and  cimmunition  of  a  different  caliber, 
grade  as  Clategory  Four. 
***** 

613  Unlawful  Distribution  of 
Weapons  or  Possession  With  Intent  to 
Distribute 

***** 

(c)  If  multiple  weapons  (rifles, 
shotguns,  or  handguns),  or  ammunition 
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of  different  calibers,  or  single  weapon 
and  ammunition  of  a  different  caliber, 
grade  as  Category  Four; 

(d)  If  single  weapon  (rifle,  shotgun,  or 
handgun)  with  ammunition  of  the  same 
caliber,  or  ammunition  of  a  single 
caliber  (without  w^eapon),  grade  as 
Category  Three. 

«  *  *  *  « 

Dated;  May  6. 1994. 

Edward  F.  Reilly,  Jr.. 

Chairman.  U.S.  Parole  Commission. 

(FR  Doc.  94-12050  Filed  5-17-94;  8:45  am| 
BILUNG  CODE  4410-01-M 


Office  of  the  Attorney  General 

28  CFR  Part  64 

[AG  Order  No.  1874-94] 

Designation  of  Officers  and  Employees 
of  the  United  States  for  Coverage 
Under  Section  1 1 14  of  Titie  18  of  the 
United  States  Code 

agency:  Department  of  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  Part  64  of  title  28,  Code  of 
Federal  Regulations,  designates 
categories  of  federal  officers  and 
employees  who,  in  addition  to  those 
already  designated  by  statute,  w^arrant 
the  protective  coverage  of  federal 
criminal  law.  This  designation  confers 
federal  jurisdiction  to  prosecute  the 
killing,  attempted  killing,  kidnaping, 
forcible  assault,  intimidation  or 
interference  with  any  of  the  federal 
officers  or  employees  designated  by  this 
regulation  while  they  are  engaged  in  or 
on  account  of  the  performance  of  their 
official  duties.  This  order  adds  to  the 
list  of  covered  federal  officers  and 
employees  federal  administrative  law 
judges  not  previously  covered  and 
employees  of  the  Office  of  Workers’ 
Compensation  Programs  of  the 
Department  of  Labor  who  adjudicate 
and  administer  claims  under  the  Federal 
Employees’  Compensation  Act,  the 
Longshore  and  Harbor  Workers’ 
Compensation  Act  and  its  extension, 
and  the  Black  Lung  Benefits  Act.  The 
order  also  makes  technical  corrections 
and  deletes  duplicative  designations. 
DATES:  'This  interim  rule  is  effective  May 
18, 1994.  Written  comments  must  be 
submitted  on  or  before  June  17, 1994. 
ADDRESSES:  Please  submit  written 
comments  to:  Mary  Incontro,  Deputy 
Chief,  or  Stephen  M.  Weglian,  Attorney, 
Terrorism  and  Violent  Crime  Section, 
Criminal  Division,  Department  of 
Justice,  room  2513, 10th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20530. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Incontro,  Deputy  Chief,  or 
Stephen  M.  Weglian.  Attorney, 

Terrorism  and  Violent  Crime  Section. 
Criminal  Division,  Department  of 
Justice,  Washington,  EXD  20530, 
telephone  (202)  514-0849. 
SUPPLEMENTARY  INFORMATION:  Part  K  of 
chapter  X  of  the  Comprehensive  Crime 
Control  Act  of  1984,  Public  Law  98-473, 
tit.  II,  section  1012,  98  Stat.  1976,  2142 
(1984),  amended  18  U.S.C.  1114,  which 
prohibits  the  killing  of  designated 
federal  employees,  to  authorize  the 
Attorney  General  to  add  by  regulation 
other  federal  personnel  who  will  be 
protected  by  this  section.  The  categories 
of  federal  officers  and  employees 
covered  by  section  1114  are  also 
protected,  while  engaged  in  or  on 
account  of  the  performance  of  their 
official  duties,  fiom  a  conspiracy  to  kill, 
18  U.S.C.  1117;  kidnaping,  18  U.S.C. 
1201(a)(5);  forcible  assault,  interference, 
or  intimidation,  18  U.S.C  111;  and 
threat  of  assault,  kidnap  or  murder  with 
intent  to  impede,  intimidate,  or  retaliate 
against  such  officer  or  employee,  18 
U.S.C.  115. 

In  order  to  implement  this  legislation 
initially,  the  Department  conducted  a 
survey  of  all  federal  agencies  to 
determine  which  federal  employees, 
other  than  those  already  listed  in  18 
U.S.C.  1114,  should  be  protected  under 
the  statute.  The  result  of  this  survey  was 
the  promulgation  of  Attorney  General 
Order  No.  1177-87,  52  FR  4767, 
February  17, 1987,  creating  28  CTR  part 
64.  Section  64.1  states  the  purpose  of 
the  regulation.  Section  64.2  originally 
listed  21  categories  of  federal  employees 
who  were  considered  appropriate  for 
coverage  under  section  1114  and  the 
other  statutory  provisions.  Consistent 
with  the  purpose  and  legislative  history 
of  section  1114,  these  categories  of 
federal  employees  were  selected 
because  their  jobs  involve  Inspection, 
investigative  or  other  law  enforcement 
responsibility  or  their  work  involves  a 
substantial  degree  of  physical  danger 
from  the  public  that  may  not  be 
adequately  addressed  by  available  state 
or  local  law  enforcement  resources.  Part 
64  has  been  amended  four  times  to  add 
additional  categories  of  personnel 
(Attorney  General  Order  No.  1326-89, 

54  FR  9043,  March  3. 1989;  Attorney 
General  Order  No.  1394—90,  55  FR  3945, 
February  6, 1990;  Attorney  General 
Order  No.  1508-91,  56  FR  32327,  July 
16, 1991;  Attorney  General  Order  No. 
1636-92,  57  FR  56444,  November  30. 
1992). 

Attorney  General  No.  1636-92 
established  an  interim  rule  that,  besides 
making  various  technical  modifications 


to  part  64,  added  these  categories  of 
employees:  (1)  Attorneys  and  employees 
assigned  to  perform  or  to  assist  in 
performing,  investigative,  inspection  or 
audit  functions  of  the  Office  of  the 
Inspector  General  of  certain  designated 
Federal  entities  as  that  term  is  defined 
by  section  8E  of  the  Inspector  General 
Act  of  1978,  as  amended.  5  U.S.C.  app 
3  section  BE,  and  of  the  Merit  Systems 
Protection  Board  and  the  Selective 
Service  System;  (2)  attorneys, 
accountants,  investigators, 
administrative  judges  and  other 
employees  of  the  U.S.  Securities  and 
Exchange  Commission  assigned  to 
perform  or  to  assist  in  performing 
investigative,  inspection  or  otlicr  law 
enforcement  functions;  (3)  biologists 
and  technicians  of  the  U.S.  Fish  and 
Wildlife  Service  who  are  participating 
in  sea  lamprey  control  operations;  (4) 
officers  and  employees  of  the  Federal 
Aviation  Administration,  the  Federal 
Highway  Administration,  the  Federal 
Railroad  Administration,  the  Research 
and  Special  Programs  Administration, 
and  the  Saint  Lawrence  Seaway 
Development  Corporation  of  the  U.S. 
Department  of  Transportation  who  are 
assigned  to  perform  or  assist  in 
performing  investigative,  inspection  or 
law  enforcement  functions;  tmd  (5)  U.S. 
Trustees  and  Assistant  U.S.  Trustees, 
and  bankruptcy  analysts  and  other 
officers  and  employees  of  the  U.S. 

Trustee  System  who  have  contact  w'ith 
creditors  and  debtors,  perform  audit 
fimctions,  or  perform  other  investigative 
or  enforcement  functions  in 
administering  the  bankruptcy  laws.  No 
public  comments  were  received. 

Administrative  law  judges  (ALJs) 
perform  law  enforcement  functions 
under  various  federal  laws.  In  recent 
years  ALJs  have  been  recipients  of  an 
increasing  number  of  threats,  often  by 
litigants  in  proceedings  before  ALJs  who 
have  considerable  property  interests  at 
stake.  Presently,  there  are  over  1000 
ALJs  in  nearly  30  federal  agencies.  Some' 
of  the  ALJs  in  the  Social  Security 
Administration  and  the  Securities  and 
Exchange  Commission  are  currently 
covered  by  §  64.2  (x)  and  (w), 
respectively.  While  these  ALJs  comprise 
nearly  70%  of  all  federal  ALJs,  there  is 
no  valid  reason  for  not  covering  the 
others  who  experience  similar  risks. 
Accordingly,  all  administrative  law 
judges  have  been  added  by  paragraph 
(aa)  of  §64.2. 

'The  Office  of  Workers’  Compensation 
Programs  (OWCP)  of  the  Department  of 
Labor  administers  three  workers’ 
compensation  laws;  the  Federal 
Employees’  Compensation  Act  (FECA);  ' 
the  Longshore  and  Harbor  Workers’ 
Compensation  Act  (LHWCA)  and  its 


) 

} 
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extension:  and  the  Black  Lung  Benefits 
Act  (BLBA).  OWCP  employees 
adjudicate  and  administer  claims  which 
result  in  the  payment  (or  denial)  of 
benefits  under  these  respective  law’s.  As 
part  of  this  process,  the  employees 
conduct  informal  conferences  and 
(under  FECA)  face-to-face  hearings.  The 
individual  claims  examiner’s  identity  is 
well  known  to  claimants,  as  are  the 
supervisors  and  managers  involved  at 
all  levels  of  the  program.  These 
employees’  jobs  involve  a  substantial 
risk  of  physical  danger  from  some 
claimants  and  other  members  of  the. 
public  who  seek  to  influence  the 
outcome  of  the  claim  or  who  are 
dissatisfied  with  the  decisions  rendered. 
In  recent  years  an  increased  number  of 
threats  and  acts  of  violence  have  been 
directed  against  OWCP  employees. 

There  have  been  instances  in  which 
individuals  have  appeared  in  OWCP 
offices  with  vicious  dogs,  with 
purported  explosives  strapped  to  them, 
and  with  firearms  and  other  dangerous 
weapons.  Accordingly,  these  OWCP 
employees  have  been  added  by 
paragraph  (bb)  of  §  64.2. 

Because  of  new  paragraph  (aa), 
reference  to  “administrative  judges’’  in 
paragraph  (w)  has  been  deleted.  Also, 
because  section  6  of  Public  Law  102- 
365, 106  Stat.  975,  September  3,  1992, 
added  to  section  1114  of  title  18,  U.S.C., 
“any  officer  or  employee  of  the  Federal 
Railroad  Administration  assigned  to 
perform  investigative  inspection  or  law 
enforcement  functions,”  reference  to  the 
Federal  Railroad  Administration  has 
been  deleted  from  paragraph  (z). 

The  Department  of  Justice’s 
implementation  of  this  rule  as  an 
interim  rule,  with  provisions  for  post- 
promulgation  pubhc  comment,  is  based 
upon  the  “good  cause”  exception  found 
at  5  U.S.C.  553(d).  Immediate 
application  of  this  order  is  necessary  to 
provide  protection  to  those  federal 
officials  designated  by  this  other. 

This  rule  w’as  not  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  Executive  Order  12866.  This 
order  will  not  have  a  substantial  impact 
on  a  significant  number  of  small 
entities,  thus  a  regulatory  flexibility 
analysis  has  not  been  prepared  pursuant 
to  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  Finally,  this  order 
does  not  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.O.  12612. 

List  of  Subjects  in  28  CFR  Part  64 

Crime,  Government  employees.  Law 
enforcement  officers. 

By  virtue  of  the  authority  vested  in 
me  by  28  U.S.C.  509,  5  U.S.C.  301,  and 


18  U.S.C.  1114,  part  64  of  chapter  I  of 
title  28,  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  64— DESIGNATION  OF 
OFFICERS  AND  EMPLOYEES  OF  THE 
UNITED  STATES  FOR  COVERAGE 
UNDER  SECTION  1114  OF  TITLE  18  OF 
THE  U.S.  CODE 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  1114,  28  U.S.C.  509. 

5  U.S.C.  301. 

2.  Section  64.1  is  revised  to  read  as 
follows: 

§64.1  Purpose. 

This  regulation  designates  categories 
of  federal  officers  and  employees  in 
addition  to  those  already  designated  by 
the  statute,  who  w’ill  be  w’ithin  the 
protective  coverage  of  18  U.S.C.  1114, 
which  prohibits  the  killing  or  attempted 
killing  of  such  designated  officers  and 
employees.  The  categories  of  federal 
officers  and  employees  covered  by 
section  1114  are  also  protected,  while 
they  are  engaged  in  or  on  account  of  the 
performance  of  their  official  duties, 
from  a  conspiracy  to  kill,  18  U.S.C. 

1117;  kidnaping,  18  U.S.C.  1201(a)(5): 
forcible  assault,  intimidation,  or 
interference,  18  U.S.C.  Ill;  and  threat  of 
assault,  kidnap  or  murder  w’ith  intent  to 
impede,  intimidate,  or  retaliate  against 
such  officer  or  employee,  18  U.S.C. 
115(a)(1)(B).  In  addition,  the  immediate 
family  members  of  such  officers  and 
employees  are  protected  against  assault, 
kidnap,  miuder,  attempt  to  kidnap  or 
murder,  and  threat  to  assault,  kidnap,  or 
murder  wnth  intent  to  impede, 
intimidate,  or  retaliate  against  such 
officer  or  employee,  18  U.S.C. 
115(a)(1)(A).  The  pi-otective  coverage 
has  been  extended  to  those  federal 
officers  and  employees  whose  jobs 
involve  inspection,  investigative  or  law 
enforcement  responsibilities,  or  whose 
work  involves  a  substantial  degree  of 
physical  danger  from  the  public  that 
may  not  be  adequately  addressed  by 
available  state  or  local  law  enforcement 
resources. 

3.  Section  64.2  is  revised  to  read  as 
follows: 

§  64.2  Designated  officers  and  employees. 

The  following  categories  of  federal 
officers  and  employees  are  designated 
for  coverage  under  section  1114  of  title 
18  of  the  U.S.  Code: 

(a)  Judges  and  special  trial  judges  of 
the  U.S.  Tax  Court; 

(b)  Commissioners  and  employees  of 
the  U.S.  Parole  Commission; 

(c)  Attorneys  of  the  Department  of 
Justice; 


(d)  Resettlement  specialists  and 
conciliators  of  the  Community  Relations 
Service  of  the  Department  of  Justice: 

(e)  Officers  and  employees  of  the 
Bureau  of  Prisons; 

(f)  Criminal  investigators  employed  by 
a  U.S.  Attorney’s  Office;  and  employees 
of  a  U.S.  Attorney’s  Office  assigned  to 
perform  debt  collection  functions: 

(g)  U.S.  Trustees  and  Assistant  U.S. 
Trustees;  bankruptcy  analysts  and  other 
officers  and  employees  of  the  U.S. 
Trustee  System  who  have  contact  with 
creditors  and  debtors,  perform  audit 
functions,  or  perform  other  investigative 
or  enforcement  functions  in 
administering  the  bankruptcy  laws; 

(h)  Attorneys  and  employees  assigned 
to  perform  or  to  assist  in  performing 
investigative,  inspection  or  audit 
fimctions  of  the  Office  of  Inspector 
General  of  an  “establishment”  or  a 
"designated  Federal  entity”  as  those 
terms  are  defined  by  section  11  and  8E, 
respectively,  of  the  Inspector  General 
Act  of  1978,  as  amended,  5  U.S.C.  app. 

3  section  11  and  8E,  and  of  the  Offices 
of  the  Inspector  General  of  the  U.S. 
Government  Printing  Office,  the  Merit 
Systems  Protection  Board,  and  the 
Selective  Service  System. 

(i)  Employees  of  the  Department  of 
Agriculture  at  the  State,  district  or 
county  level  assigned  to  perform  loan 
making,  loan  servicing  or  loan  collecting 
function; 

(j)  Officers  and  employees  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  assigned  to  perform  or  to  assist 
in  performing  investigative,  inspection 
or  law  enforcement  functions; 

(k)  Federal  air  marshals  of  the  Federal 
Aviation  Administration; 

(l)  Employees  of  the  Bureau  of  Census 
employed  in  field  work  conducting 
censuses  and  surveys; 

(m)  Employees  and  members  of  the 
U.S.  military  services  and  employees  of 
the  Department  of  Defense  who: 

(1)  are  military  police  officers, 

(2)  have  been  assigned  to  guard  and 
protect  property  of  the  United  States,  or 
persons,  under  the  administration  and 
control  of  a  U.S.  military  service  or  the 
Department  of  Defense,  or 

(3)  have  otherwise  been  assigned  to 
perform  investigative,  correction  or 
other  law  enforcement  functions; 

(n)  The  Director,  Deputy  Director  for 
Supply  Reduction,  Deputy  Director  for 
Demand  Reduction,  Associate  Director 
for  State  and  Local  Affairs,  and  Chief  of 
Staff  of  the  Office  of  National  Drug 
Control  Policy; 

(o)  Officers  and  employees  of  the 
Department  of  Energy  authorized  to 
carry  firearms  in  the  performance  of 
investigative,  inspection,  protective  or 
law  enforcement  functions; 
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(p)  Officers  and  employees  of  the  U.S. 
Environmental  Protection  Agency 
assigned  to  perform  or  to  assist  in 
performing  investigative,  inspection  or 
law  enforcement  functions; 

(q)  Biologists  and  technicians  of  the 
U.S.  Fish  and  Wildlife  Service  who  are 
participating  in  sea  lamprey  control 
operations; 

(r)  Uniformed  and  nonuniformed 
special  police  of  the  General  Services 
Administration;  and  officers  and 
employees  of  the  General  Services 
Administration  assigned  to  inspect 
property  in  the  process  of  its  acquisition 
by  or  on  behalf  of  the  U.S.  Government; 

(s)  Special  Agents  of  the  Security 
Office  of  the  U.S.  Information  Agency; 

(t)  Employees  of  the  regional, 
subregional  and  resident  offices  of  the 
National  Labor  Relations  Board  assigned 
to  perform  investigative  and  hearing 
functions  or  to  supervise  the 
performance  of  such  functions;  and 
auditors  and  Security  Specialists  of  the 
Divi,sion  of  Administration  of  the 
National  Labor  Relations  Board; 

(u)  Officers  and  employees  of  the  U.S. 
Nuclear  Regulatory  Commission; 

(1)  assigned  to  perform  or  to  assist  in 
performing  investigative,  inspection  or 
law  enforcement  functions  or 

(2)  engaged  in  activities  related  to  the 
review  of  license  applications  and 
license  amendments; 

(v)  Investigators  emploj’ed  by  the  U.S. 
Office  of  Personnel  Management; 

(w)  Attorneys,  accountants, 
investigators  and  other  employees  of  the 
U.S.  Securities  and  Exchange 
Commission  assigned  to  perform  or  to 
assist  in  performing  investigative, 
inspection  or  other  law  enforcement 
functions; 

(x)  Employees  of  the  Social  Security 
Administration  assigned  to 
Administration  field  offices,  hearing 
offices  and  field  assessment  offices; 

(y)  Officers  and  employees  of  the 
Tennessee  Valley  Authority  authorized 
by  the  Tennessee  Valley  Autliority 
Board  of  Directors  to  carry  firearms  in 
the  performance  of  investigative, 
inspection,  protective  or  law 
enforcement  functions; 

(z)  Officers  and  employees  of  the 
Federal  Aviation  Administration,  the 
Federal  Highway  Administration,  the 
National  Highway  Traffic  Safety 
Administration,  the  Research  and 
Special  Programs  Administration  and 
the  Saint  Lawrence  Seaway 
Development  Corporation  of  the  U.S. 
Department  of  Transportation  who  are 
assigned  to  perform  or  assist  in 
performing  investigative,  inspection  or 
law  enforcement  functions; 


(aa)  Federal  administrative  law  judges 
appointed  pursuant  to  5  U.S.C.  3105; 
and 

(bb)  Employees  of  the  Office  of 
Workers’  Compensation  Programs  of  the 
Department  of  Labor  who  adjudicate 
and  administer  claims  under  the  Federal 
Employees’  Compensation  Act,  the 
Longshore  and  Harbor  Workers’ 
Compensation  Act  and  its  extension,  or 
the  Black  Lung  Benefits  Act. 

Dated:  May  7, 1994. 

Janet  Reno, 

Attorney  General. 

[FR  Doc.  94-12082  Filed  5-17-94;  8:45  am) 
BILLING  CODE  441(M)1-M 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  580 

Haitian  Transactions  Regulations; 
Expiration  or  Revocation  of  Assembly 
Sector  Licenses 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Policy  Statement. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  will  not  renew  the  assembly 
sector  licenses  issued  pursuant  to  the 
Haitian  Transactions  Regulations  upon 
their  expiration  on  May  31, 1994.  In  the 
event  the  trade  prohibitions  of  United 
Nations  Security  Council  Resolution 
917  (“UNSCR  917”)  take  effect  as 
scheduled  at  11:59  p.m.  Eastern 
Daylight  Time  (“EDT”)  on  May  21, 
1994,  those  licenses  will  terminate  at 
that  time  consistent  with  United  States 
implementation  of  the  requirements  of 
the  resolution.  Persons  wishing  to 
return  to  the  United  States  machinery, 
equipment,  or  raw  materials  previously 
exported  to  Haiti  for  use  in  producing 
goods  for  export  to  the  United  States 
may  do  so  without  specific  licensing  by 
the  Office  of  Foreign  Assets  Control, 
provided  that  exportation  from  Haiti 
occurs  before  11:59  p.m.  EDT  on  May 
21,  1994. 

EFFECTIVE  DATE:  May  16,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing  (tel.; 
202/522-2480),  or  William  B.  Hoffean, 
Chief  Counsel  (tel.:  202/622-2410), 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 


Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

Licenses  issued  pursuant  to  §  580.515 
of  the  Haitian  Transactions  Regulations, 
31  CFR  part  580  (the  “Regulations”), 
authorize  transactions  in  connection 
with  both  the  exportation  to  Haiti  of 
specified  parts  and  materials,  and  the 
importation  into  the  United  States  of 
specified  articles  assembled  in  Haiti 
containing  materials  or  parts  exported 
from  the  United  States.  By  a  policy 
statement  published  on  April  1, 1994, 
the  expiration  date  of  those  licenses  was 
extended  to  May  31,  1994  (59  FR 
15342).  The  Office  of  Foreign  Assets 
Control  has  determined  that  it  will  not 
renew  these  licenses  beyond  the  date. 

In  addition,  the  authorizations 
contained  in  existing  assembly  sector 
licenses  will  terminate  prior  to  their 
May  31, 1994  expiration  if  U.S. 
implementation  of  UNSCR  917  so 
requires.  This  resolution,  adopted  May 
6, 1994,  imposes  a  full  trade  embargo  by 
UN  member  states  against  Haiti  at  11:59 
p.m.  on  May  21, 1994,  unless  the 
Haitian  regime  and  military  take  actions 
to  comply  with  the  requirements  of  the 
Governors  Island  Accord  as  specified  in 
UNSCR  917. 

Accordingly,  under  the  authority  of 
50  U.S.C.  1701  through  1706;  E.O. 
12775,  3  CFR.  1991  Comp.,  p.  349;  and 
E.O.  12779,  3  CFR.  1991  Comp.,  p.  367, 
the  Office  of  Foreign  Assets  Contiol 
gives  notice  that; 

1.  The  expiration  date  for  all  lii  enses 
issued  pursuant  to  §  580.515  of  the 
Regulations  and  in  effect  as  of  (insert 
date  of  filing]  is  May  31,  1994. 

2.  Such  licenses  will  terminate, 
effective  11:59  p.m.  May  21. 1994,  if 
required  by  U.S.  implementation  of 
UNSCR  917. 

3.  Persons  wishing  to  return  to  the 
United  States  machinery,  equipment  or 
raw  materials  previously  exported  to 
Haiti  for  use  in  producing  goods  for 
export  to  the  United  States  are 
authorized  to  do  so  without  specific 
licensing  by  the  Office  of  Foreign  .\8sets 
Control.  However,  the  exportation  fix)m 
Haiti  of  such  machinery,  equipment,  or 
raw  materials  must  occur  before  the 
May  21  implementation  of  UNSCR  917. 
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Dated;  May  13, 1994. 

Steven  I.  Pinter, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  May  13, 1994. 

R.  Richard  Newcomb, 

Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

[FR  Doc.  94-12292  Filed  5-16-94;  3:40  pm) 
BILUNQ  CODE  4S10-2S-E 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
{OPP-300324A:  FRL^769-4} 

RIN  2070-AB78 

Cetyl  Alcohol;  Tolerance  Exemption 

AGENCV;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  cetyl  alcohol 
(CAS  Reg.  No.  36653-82-4)  when  used 
as  an  inert  ingredient  (evaporation 
retardant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 
Roussel  Uclaf  Corp.  requested  this 
regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  18,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [OPP-300324A),  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field  ' 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  “Tolerance  Petition  Fees”  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By- 
mail:  Rosalind  Gross,  Registration 
Support  Branch.  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  FI.,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703)-308-8354. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Fegruary  25, 1994 
(59  FR  9169),  EPA  issued  a  proposed 
rule  that  gave  notice  that  Roussel  Uclaf 
Corp.,  95  Chestnut  Ridge  Rd.,  P.O.  Box 
30,  Montvale,  N]  07645,  submitted 
pesticide  petition  (PP)  3E4207  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a,  propose  to  amend  40  CFR 
180.1001(c)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  cetyl  alcohol 
(CAS  Reg.  No.  36653-82-4)  when  used 
as  an  inert  ingredient  (evaporation 
retardant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  owm): 
solvents  sucJi  as  alcohols  and 
hydrocarbons;  s’orfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents:  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory'  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  WTitten  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 


regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CF’R 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  follow'ing: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  foes,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
diereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  E.xecutive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
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statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated;  April  29. 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18D-IAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(c)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§  180.1001  Exemptions  from  the 
requirement  of  a  tolerance. 

«  *  ♦  *  * 

(c)  •  ‘  ‘ 


Inert  ingredients 


Limits 


Uses 


Cetyl  alcohol  (CAS  Reg.  No.  36653-82-4)  .  Not  more  than  5.0%  of  pes-  Evaporation  retardant. 

ticide  formulation. 


(I’R  Doc.  94-11989  Filed  5-17-94;  8:45  ami 
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40  CFR  Part  180 

(PP  1F4029/R2059;  FRL-4778-8] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Metsulfuron 
Methyl 

agency;  Environmental  Frotfictioa 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
increased  tolerances  for  the  combined 
residues  of  the  herbicide  metsulfuron 
methyl  (methyl  2-[[[[(4-methoxy-r)- 
methyl-1 ,3 ,5-tria7,in-2- 
yl)amino]carbonyl]- 
amino]sulfonyl]benzoate)  and  its 
metabolite  methyl  2-[[l((4-methoxy-6- 
methy  1-1,3, 5-t^iazin-2- 
yl)aminolcarbonyl]amino]sulfonyll-4- 
hydroxybenzoate  in  or  on  the  raw 
agricultural  commodities  (RACs)  wheat 
and  barley  grain  at  0.1  part  per  million 
(ppm)  and  wheat  and  barley  straw  at  0.3 
ppm.  This  regulation  was  requested  by 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc.,  and 
establishes  the  maximum  permissible 
levels  for  residues  of  the  herbicide  in  or 
on  these  raw  RACs. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  18, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  1F4029/ 
R2059],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  request  filed 
with  tire  Hearing  Clerk  should  be 
identified  by  the  document  control 


number  and  submitted  to;  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 

VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees"  and  foru'arded  to:  EPA 
1  leadquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  F’ees),  P.O.  Box 
3r)0277M.  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor.  Product  Manager 
(PM)  25,  Registration  Division  (7505C). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number; 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202,  (703)-305-68d0. 
SUPPLEMENTARY  INFORMATION;  In  the 
Federal  Register  of  March  11, 1992  (57 
FR  8658),  EPA  issued  a  notice  which 
announced  that  E.I.  du  Pont  de  Nemours 
&  Co.  had  submitted  pesticide  petition 
1F4029  to  EPA  proposing  to  establish  a 
regulation  under  section  408  of  the 
Federal  Rood,  Drug  and  Cosmetic  Act, 

21  U.S.C.  346a,  to  permit  residues  of 
metsulfuron  methyl  (methyl  [[[[(4- 
methoxy-6-methyl-l,3,5-triazin- 
2yl)amino]  carbonyljamino] 
sulfonyljbenzoate)  tmd  its  metabolite 
methyl  2-[[([(4-methoxy-6-methyl-l,3,5- 
triazin-2- 

yl)aminolcarbonyllamino)sulfonyl]-4- 
hydroxybenzoate  in  or  on  wheat  grain  at 
0,1  ppm,  wheat  straw  at  0.3  ppm,  barely 
grain  at  0.1  ppm,  and  barley  straw  at  0.3 
ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 


The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  listed 
below  were  considered  in  support  of 
these  tolerances. 

1.  Several  acute  studies  placing 
technical-grade  metsulfuron  methyl  in 
Toxicity  Categories  III  and  IV. 

2.  A  21-day  dermal  study  with  rabbits 
at  125,  500,  and  2,000 milligrams/ 
kilograms/day  (mg/kg)  vvitli  a  systemic 
no-observablo-effect  level  (NOEL)  of  500 
mg/kg/day  for  systemic  effects  based  on 
occurrence  of  diarrhea  at  2,000  mg/kg, 
and  a  dermal  irritation  NOEL  of  125  mg/ 
kg/day. 

3.  A  1-ycar  feeding  study  in  dogs  fed 
dosages  of  1,  1.25,  12.5,  and  125  mg/kg/ 
day  with  a  NOEL  of  1.25  mg/kg  bused 
on  decreased  semm  lactic 
dehydrogenase  (LDH)  at  12.5  mg/kg. 

4.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  dosages 
of  0,  0.25,  1.25,  25,  125,  and  250  ing/kg/ 
day  with  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
250  mg/kg/day  (highest  dose  tested 
[HDTj)  and  a  systemic  NOEL  of  25  mg/ 
kg/day  based  on  decreased  body  weight 
at  250  mg/kg/day. 

5.  An  18-month  feeding/ 
carcinogenicity  study  in  mice  fed 
dosages  of  0,  0.75,  3.75,  75,  375,  and  750 
mg/kg/day  with  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
750  mg/kg/day  (HDT)  and  a  systemic 
NOEL  of  750  mg/kg/day  (HDT). 

6.  A  developmental  toxicity  study  in 
rats  fed  dosage  levels  of  0,  40,  250,  and 
1,000  mg/kg/day  with  a  developmental 
NOEL  of  1,000  mg/kg/day  (HDT)  and  a 
maternal  NOEL  of  40  mg/kg/day  based 
on  an  increased  incidence  of  “tip-toe 
walk”  at  250  mg/kg/day. 

7.  A  developmental  toxicity  study  in 
rabbits  fed  dosage  levels  of  0.  25, 100. 
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300,  and  700  mg/kg/day  with  a 
developmental  NOEL  of  300  mg/kg/day 
and  a  maternal  NOEL  of  25  mg/kg/day 
based  on  decreased  body  weight  at  100 
mg/kg/day. 

8.  A  two-generation  reproduction 
study  in  rats  fed  0, 1.25,  25,  and  250 
mg/kg/day  with  no  reproductive  effects 
at  250  mg/kg/day  (HOT),  a  maternal 
NOEL  of  25  mg/kg/day  based  on 
decreased  body  weight  gain  at  250  mg/ 
kg/day,  and  a  NOEL  for  effects  on 
offspring  of  250  mg/kg/day  (HDT). 

9.  Mutagenic  studies  included  an 
Ames  Test,  a  chromosome  aberration/ 
CHO  study,  a  rat  bone  marrow/ 
aberrations,  and  a  mouse  micronucleus 
test  (all  negative). 

The  acceptable  daily  intake  (ADI), 
based  on  a  2-year  feeding  study  with 
rats  (NOEL  of  25.0  mg/kg/body  weight 
day)  and  using  a  hundredfold  safety 
factor,  is  calculated  to  be  0.25  mg/kg/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  for  published 
tolerances  is  0.000824  mg/kg/day  for  the 
overall  U.S.  population.  The  current 
action  will  increase  the  TMRC  by 
0.000074  mg/kg  bwt/day  (0.1%)  for  the 
overall  U.S.  population.  For  the  U.S. 
subgroup  population,  nonnursing 
infants  less  than  1-year  old,  the  TMRC 
0.000059  mg/kg  bwt/day,  which  does 
not  raise  the  percentage  of  RfD.  This 
tolerance  and  previously  established 
tolerances  utilize  0.4%  of  the  RfD  for 
the  overall  U.S.  population.  For  the  U.S. 
subgroup  population,  nonnursing 
infants  less  than  a  year  old,  this 
tolerance  and  previously  established 
tolerances  utilize  1.5%  of  the  RfD, 
assuming  that  residue  levels  are  at  the 
established  tolerances  and  that  100 
percent  of  the  crop  is  treated. 

Data  lacking  are  a  mutagenic  study  to 
fulfill  the  other  genotoxic  effects 
requirement.  The  company  has  been 
notified  of  the  deficiency  and  has  agreed 
to  perform  the  study. 

The  pesticide  is  useful  for  the 
purposes  for  which  these  tolerances  are 
sought.  The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  establishing  tolerances.  Adequate 
analytical  methodology,  high  pressure 
liquid  chromotography,  is  available  for 
enforcement  purposes.  The  methods  Eire 
listed  in  PAM  II. 

There  are  currently  no  actions 
pending  against  registration  of  this 
chemical.  The  established  tolerances  for 
residues  in  meat  and  milk  are  adequate 
to  cover  secondary  residues  fi-om  the 
proposed  use. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  tolerances  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 


tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  heeiring  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  40  CFR 
178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
grcinted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  cl^ms  or  facts  to  the 
contTEiry;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 


the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  tue  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Lists  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  29, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.428(a),  by  amending  the 
table  therein  by  revising  the  following 
entries,  to  read  as  follows: 

§  180.428  Metsulfuron  methyl;  tolerances 
for  residues. 

(a)*  -  *  * 


Commodity 


Parts  per 
million 


Barley,  grain  .  0.1 

Barley,  straw .  0.3 

Wheat  grain  . 0.1 

Wheat  straw .  0.3 

***** 


[FR  Doc.  94-11990  Filed  5-17-94;  8:45  am) 
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40  CFR  Part  180 

[PP  0F3872/R2060:  FRL-4778-Q] 

RIN  2070-AB78 

Pesticide  Tolerances  for 
Thifensuifuron  Methyl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
thifensuifuron  methyl  (methyl-3-(l([(4- 
methoxy-6-methyl-l  ,3 ,5-triazin-2- 
yl)amino]carbonyl]amino]sulfonyl)-2- 
thiophenecarboxylate)  in  or  on  the  raw 
agricultural  commodities  (RACs)  com 
grain,  field  at  0.05  part  per  million 
(ppm);  com  forage,  field  at  0.1  ppm  and 
com  fodder,  field  at  0.1  ppm.  This 
regulation  was  requested  by  E.I.  Du  Pont 
de  Nemours  &  Co.,  Inc.,  and  establishes 
the  maximum  permissible  level  for 
residues  of  the  herbicide  in  or  on  this 
RAC. 

EFFECTIVE  DATE:  May  18,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  0F3872/ 
R2060],  may  be  submitted  to;  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 

VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.  O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6800. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  16, 1991  (56 
FR  1631),  EPA  issued  a  notice  that 
announced  that  Du  Pont,  Agricultural 
Products.  P.O.  Box  80038,  Walkers  Mill, 
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Barley  Mill  Plaza,  Wilmington,  DE 
19880-0038,  proposed  pursuant  to 
section  408  of  the  Federal  Food,  Dmg 
and  Cosmetic  Act,  21  U.S.C.  346a,  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  for  a  tolerance  to  permit 
residues  of  the  herbicide  thifensuifuron 
methyl  in  or  on  com  grain,  field  at  0.05 
part  per  million  (ppm)  and  com  forage, 
field  and  com  fodder,  field  at  0.1  ppm. 

No  comments  were  received  to  this 
notice  of  filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data  listed 
below  were  considered  in  support  of 
these  tolerances. 

1 .  Several  acute  toxicology  studies 
placing  technical-grade  thifensuifuron 
methyl  in  toxicity  category  HI  for  acute 
dermal  toxicity  and  toxicity  category  IV 
for  acute  oral,  acute  inhalation,  eye 
irritation,  and  skin  irritation. 

2.  A  90-day  feeding  study  in  rats  fed 
dosages  of  0,  5, 125,  and  375 
milligrams/kilograms/day  (mg/kg/day) 
with  a  no-observed-effect  level  (NOEL) 
of  5  mg/kg/day  based  on  decreased  body 
weight,  and  clinical  pathology  at  125 
mg/kg/day,  the  lowest  effect  level 
(LOEL). 

3.  A  13- week  feeding  study  in  dogs 
fed  dosages  of  0, 1.875,  37.5,  and  187.5 
mg/kg/day  with  a  no-observed-effect 
level  (NOEL)  of  37.5  mg/kg/day  and  a 
LOEL  of  187.5  mg/kg/day  (highest 
dosage  tested  (HDT))  based  on 
decreased  body  and  adrenal  gland 
weights  in  males. 

4.  A  1-year  feeding  study  in  dogs  fed 
dosages  of  0, 1.25, 18.75,  and  187.5  mg/ 
kg/day  with  a  NOEL  of  18.75  mg/kg/day 
based  on  decreased  body  weight/body 
weight  gain  in  males  and  increased  liver 
weight  at  187.5  mg/kg/day  (HDT). 

5.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  mice  fed 
dosages  of  0,  3.75, 112.5,  and  1,125  mg/ 
kg/day  with  no  carcinogenic  effects 
obser\'ed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
1,125  mg/kg/day  (HDT)  and  a  systematic 
NOEL  of  3.75  based  on  decreased  body 
weight  gains  at  112.5  mg/kg/day. 

6.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  dosages 
of  0, 1.25,  25  and  125  mg/kg/day  with 
no  carcinogenic  effects  under  the 
conditions  of  the  study  at  dosage  levels 
up  to  including  125  mg/kg/day  (HDT) 
and  a  systemic  NOEL  of  1.25  ^sed  on 
decreased  sodium  levels,  body  weight/ 
gains  at  25  mg/kg/day. 

7.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0,  30, 159,  and  725 
mg/kg/day  with  a  developmental 
toxicity  NOEL  of  159  mg/kg  based  on 
increased  incidence  of  small  or 
absentice  of  renal  papilla  at  725  mg/kg/ 
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day  (HDT).  The  maternal  NOEL  w'as  725 
mg/kg  (HDT). 

8.  A  developmental  toxicity  study  in 
rabbits  fed  dosage  of  0,  30, 158,  and  511 
mg/kg/day  with  a  developmental 
toxicity  NOEL  of  511  mg/kg/day  (HDT) 
and  a  maternal  NOEL  of  158  m^kg/day 
based  on  reduced  body  weight  gain  at 
511  mg/kg/day  (HDT). 

9.  A  two-generation  reproduction 
study  in  rats  fed  dosages  of  0. 1.25,  25, 
and  125  mg/kg/day  with  no 
reproductive  effects  observed  up  to  and 
including  125  mg/kg/day  (HDT).  The 
systemic  NOEL  was  125  mg/kg/day 
(HDT). 

10.  Mutagenicity  studies  included  a 
reverse  mutagenic  assay  (not  mutagenic 
in  Salmonella  typhimurium  strains  with 
and  without  activation),  gene  mutation 
(no  increase  in  mutation  frequency  seen 
at  HDT  of  7  mM,  the  limit  of  solubility); 
chromosomal  aberration  (negative  for 
clastogenic  response  at  5,000  mg/kg) 
and  DNA  synthesis/rat  hepatocytes  in 
vitro  (material  did  not  induce  significant 
increase  in  unscheduled  DNA  synthesis 
(UDS). 

The  RfD  based  on  a  NOEL  of  1.25  mg/ 
kg/day  established  in  the  2-year  feeding 
study  in  rats,  and  an  uncertainty  factor 
of  100  is  calculated  to  0.013  mg/kg  bwt/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  for  published 
tolerances  is  0.000108  mg/kg  bwt/day 
for  the  overall  U.S.  population.  The 
ciurent  action  will  increase  the  TMRC 
0.000017  mg/kg  bwt/day  (0.13%  of  the 
RfD)  for  the  overall  U.S.  population.  For 
the  U.S.  subgroup  populations, 
nonnursing  infants  and  children  aged  1 
to  6  years  old,  the  current  actions  will 
increase  the  TMRC  0.000049  mg/kg 
body  weight/day  (0.376%  of  the  RfD) 
and  0.000044  mg/kg  bwt/day  (0.3%  of 
the  RfD)  respectively.  This  tolerance 
and  previously  established  tolerances 
utilize  0.9%  of  the  RfD  for  the  overall 
U.S.  population.  For  U.S.  subgroup 
populations,  nonursing  infants  and 
children  aged  1  to  6,  the  current  action 
and  previously  established  tolerances 
utilize  2  percent  of  the  RfD,  assuming 
that  residue  levels  are  at  established 
tolerances  and  that  100  percent  of  the 
crop  is  treated. 

There  are  no  desirable  data  lacking. 

This  pesticide  is  useful  for  the 
purposes  for  which  the  tolerances  are 
sought.  The  nature  of  the  residues  is 
adequately  understood  for  the  purposes 
of  establishing  these  tolerances. 
Adequate  analytical  methodology,  high- 
pressure  liquid  chromotography,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  this  tolerance  to 
publication,  the  enforcement 
methodology  is  being  made  available  in 
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the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
by  mail  from:  Calvin  Furlow,  Public 
Response  Program  Resources  Branch, 
Field  Operations  Division  (7506C), 

Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  1130A,  CM#2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  There  is  no  expectation  of 
residue  occurring  in  meat,  milk,  poultry, 
or  eggs  from  this  tolerance.  Based  on  the 
data  and  information  submitted  above, 
the  Agency  has  determined  that  the 
establishment  of  tolerances  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  EPA  is 
establishing  the  tolerance  as  described 
below. 

Any  person  adversely  affected  this 
regulation  may,  vdthih  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  A  copy  of 
the  objections  and/or  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  40  CFR 
178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33{i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s]  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
rehed  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimted 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issuers)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 


likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adveresly  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
govemnents  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  estabhshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1931  (46 
FR  2495Q). 

Lists  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  April  26,  1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— AMENDED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.439  by  adding  and 
alphabetically  inserting  entries  for  the 
raw  agricultural  commodities  field  corn, 
fodder  and  forage,  to  read  as  follows: 

§180.439  Methyt-3-[[[{(4-methoxy-6- 
methyl-1 ,3,5-ti1azin-2- 
yl)aminojcarbonyl]amino]sulfonyl]*2- 
thiophenecarboxylate;  tolerances  for 
residues. 


Commodity 

Parts  per 
million 

Com  fodder,  field . . 

Com  forage,  field . 

Corn  grain,  field . 

0.1 

0.1 

0.05 

(FR  Doc.  94-11991  Filed  5-17- 

-94;  8:45  am) 

BILUNG  CODE  CSSO-SO-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  1820 

IWO-1 40-421 0-02-24  1A;  Circular  No. 

2654] 

RIN  1004-AC18 

Update  Addresses  of  State  Offices 

AGENCY:  Bureau  of  I.and  Mcmagement, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  administrative  final  rule 
amends  the  regulations  pertaining  to 
execution  and  filing  of  forms  in  order  to 
reflect  the  new  addresses  of  10  of  the 
offices  of  the  Bureau  of  Land 
Management  (BLM).  All  filings  and 
other  documents  relating  to  public  lands 
in  the  respective  States  shall  be  filed  at 
the  new  addresses  of  the  State  Offices 
having  jurisdiction  over  the  area 
involved. 

EFFECTIVE  DATE:  May  18,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Hudson,  (202)  208-4256. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  final  rule  reflects  the 
administrative  action  of  changing  the 
addresses  for  10  of  the  State  Offices  of 
the  BLM.  It  changes  the  addresses  for 
the  filing  of  documents  relating  to 
public  lands  in  several  States,  but  makes 
no  other  changes  in  filing  requirements. 
Therefore,  this  amendment  is  published 
as  a  final  rule  with  the  effective  date 
shown  above. 

Because  this  final  rule  is  an 
administrative  action  to  change 
addresses  for  10  BLM  State  Offices,  it 
has  been  determined  that  it  has  no 
substantive  impact  on  the  public.  It 
imposes  no  costs,  and  merely  updates  a 
list  of  addresses  included  in  the  CFR  for 
the  convenience  of  the  public.  The 
Department  of  the  Interior,  therefore,  for 
good  cause  finds  under  5  U.S.C. 
553(b)(B)  and  553(d)(3)  that  notice  and 
public  procedure  thereon  are 
unnecessary  and  that  this  rule  may  take 
effect  upon  publication. 
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The  principal  author  of  this  final  rule 
is  Heather  Thomas  of  the  Division  of 
Legislation  and  Regulatory 
Management,  BLM. 

Because  this  final  rule  is  a  purely 
administrative  regulatory  action  having 
no  effects  upon  the  public  or  the 
enviroiunent,  it  has  been  determined 
that  the  rule  is  categorically  excluded 
from  review  \mder  Section  102(2)(C)  of 
♦he  National  Environmental  Policy  Act 
(43  U.S.C.  4332(2)(C))  pursuant  to 
Departmental  Manual  Part  516,  Chapter 
2.  Appendix  1.10. 

This  rule  is  not  sub}ect  to  review  by 
the  Office  of  Memagement  and  Budget 
under  Executive  Order  12866. 

As  required  by  Executive  Order 
12630,  the  Department  has  determined 
that  the  rule  would  not  cause  a  taking 
of  private  property.  No  private  property 
rights  would  be  affected  by  a  rule  that 
merely  reports  address  changes  for  BLM 
offices.  The  Department  therefore 
certifies  that  this  proposed  rule  does  not 
represent  a  governmental  action  capable 
of  interference  with  constitutionally 
protected  property  rights. 

Further,  the  Department  has 
determined  that  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.) 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Reporting 
address  changes  for  BLM  State  Offices 
will  not  have  any  economic  impact 
whatsoever. 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  appUcable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

List  Of  Subjects  In  43  CFR  Part  1820 

Administrative  practice  and 
procedures,  Alaska,  Archives  and 
records.  Public  lands. 

Under  the  authority  of  section  2478  of 
the  Revised  Statutes  (43  U.S.C.  12010), 
subpart  1821,  part  1820,  group  1800, 
sub^apter  A,  chapter  II  of  title  43  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  1820— APPLICATION 
PROCEDURES 

Subpart  1821— Execution  and  Filing  of 
Forms 

1.  The  authority  citation  for  part  1820 
continues  to  read  as  follows: 

Authority:  R.S.  2478;  43  U.S.C.  1201, 
unless  otherwise  noted. 


2.  Section  1821.2— 1(d)  is  amended  by 
revising  the  entries  for  the  BLM  Stale 
Offices  of  Alaska,  CaUfomia,  Colorado, 
Idaho,  Montana,  Nevada,  New  Mexico, 
Oregon,  Utah,  as  well  as  Eastern  States 
to  read  as  follows: 

§  1821.2-1  Office  hours;  place  for  filing. 

*  «  *  *  * 

(d)  *  *  * 

State  Office  and  Area  of  Jurisdiction 

Alaska  State  Office,  222  W.  7th 
Avenue,  #13,  Anchorage,  AK 
99513-7599— Alaska 

***** 

California  State,  2800  Cottage  Way, 
Sacramento,  CA  95825-1889 — 
California 

Colorado  State  Office,  2850 
Youngfield  Street,  Lakewood,  CO 
80215-7076— Colorado 

Eastern  States,  7450  Boston 
Boulevard,  Springfield,  VA  22153 — 
Arkansas,  Iowa,  Louisiana, 
Minnesota,  Missouri  and  all  States 
east  of  the  Mississippi 

Idaho  State  Office,  3380  Americana 
Terrace,  Boise,  ff)  83706-2500 — 
Idaho 

Montana  State  Office,  Granite  Tower, 
222  N.  32nd  Street,  P.O.  Box  36800, 
Billings,  MT  59107-6800— 
Montana,  North  Dakota  and  South 
Dakota 

Nevada  State  Office,  850  Harvard 
Way,  P.O.  Box  12000,  Reno,  NV 
89520-0006— Nevada 

New  Mexico  State  Office,  1474  Rodeo 
Road,  P.O.  Box  27115,  Santa  Fe. 

NM  87502-7115— Kansas,  New 
Mexico,  Oklahoma,  and  Texas 

Oregon  State  Office,  1300  N.E.  44th 
Avenue,  P.O.  Box  2965,  Portland, 
OR  97208-2965 — Oregon  and 
Washington 

Utah  State  Office,  324  South  State 
Street,  Suite  301,  Salt  Lake  City,  UT 
84111-2303— Utah 

***** 

Dated;  May  4, 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

IFR  Doc.  94-12137  Filed  5-17-94;  8:45  ami 
BILUNO  CODE  4310-84-P 

43  CFR  Public  Land  Order  7051 

[CA-940-^210-06:  CAS  052956] 

Partial  Revocation  of  Public  Land 
Order  No.  2460;  Califomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  1,302.14 


acres  of  public  lands  withdrawn  for  the 
New  Idria  National  Cooperative  Land 
and  Wildlife  Management  Area.  The 
lands  are  no  longer  needed  for  this 
purpose.  The  revocation  is  needed  to 
allow  the  lands  to  be  exchanged  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  This 
action  will  open  the  lands  to  the  non¬ 
mineral  public  land  laws  unless  closed 
by  overlapping  withdrawals  or 
temporary  segregations  of  record.  The 
lands  have  b^n  and  will  remain  open 
to  mining  and  mineral  leasing. 

EFFECTIVE  DATE:  June  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  Califomia  State 
Office,  2800  Cottage  Way,  Sacramento. 
Califomia  95825,  916-978-4820. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2460,  which 
withdrew  public  land  for  the  New  Idria 
National  Cooperative  Land  and  Wildlife 
Management  Area,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  lands: 

Mount  Diablo  Meridian 
T.  17  S.,  R.  12  E., 

Sec.  19,  lots  1, 9. 10. 11. 12, 19,  and  20; 

Sec.  20,  lots  11  to  15,  inclusive; 

Sec.  29,  NWV«. 

T.  19  S.,  R.  13  E.. 

Sec.  13.  WV2SEV4; 

Sec.  24.  NEV.  and  NEV4SEV4. 

T.  19  S.,  R.  14  E.. 

Sec.  18.  lot  15  (described  as  SEViNWVt  in 
PLO  No.  2460)  and  EV2; 

Sec.  19.  lot  13. 

The  areas  described  aggregate  638.01  acres 
in  San  Benito  County  and  664.13  acres  in 
Fresno  County. 

2.  At  10  a.m.  on  June  17, 1994,  the 
lands  will  be  opened  to  the  operation  of 
the  non-mineral  public  land  laws, 
subject  to  vaUd  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  records,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  June  17, 1994,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

Dated;  May  4, 1994. 

Bob  Armstrong, 

Assistant  Secretary  0/ the  Interior. 

(FR  Doc.  94-12075  Filed  5-17-94;  8:45  am) 
BILUNO  CODE  431(M0-M 
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43  CFR  Public  Land  Order  7053 

rNV-93(M210-06:  N-661711 

Withdrawal  of  Public  Land  for  Fire 
Station  Site;  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  9.61 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  a  fire  station  site  in  Lincoln 
County.  The  land  has  been  remains 
open  to  mineral  leasing. 

EFFECTIVE  DATE:  May  18,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520, 702-785-6526. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureau  of 
Land  Management’s  Pony  Springs  Fire 
Station  site: 

Mount  Diablo  Meridian 
T.  5  N.,  R.  66  E., 

Porlion.s  of  both  lot  8  of  sec.  5  and  lot  3 
of  sec.  6,  more  particularly  described  as 
follows: 

Beginning  at  the  closing  corner  common  to 
Sections  5  and  6,  T.  5  N.,  R.  66  E.,  said  corner 
being  a  brass  cap  set  by  independent 
resurvey  approved  February  19,  1959;  thence 
East  along  the  township  line  a  distance  of 
158.09  feet  to  the  true  point  of  beginning; 
thence  South  ll‘’26'56"  East  a  distance  of 
800.0  feet;  thence  South  78“45  00"  West  a 
distance  of  523.62  feet  to  the  ea.sterly  line  of 
right-of-way  Nev-051272  for  U.S.  Highway 
93,  said  right-of-way  location  being  based  on 
the  original  surv’ey  approved  May  1, 1873; 
thence  North  11°26'56"  West  along  the 
easterly  right-of-way  line  of  U.S.  Highway  93 
a  distance  of  800.0  feet;  thence  North 
78°45'00"  East  a  distance  of  523.62  feet  to  the 
true  point  of  beginning. 

The  tract  as  described  contains  9.61  acres  in 
Lincoln  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 


order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  small  be  extended. 

Dated:  May  4, 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  94-12060  Filed  5-17-94;  8:45  ami 
BILLING  CODE  4310-44C-M 


43  CFR  Public  Land  Order  7052 

[NM-01 0-421 0-06;  NMNM  87650] 

Withdrawal  of  Public  Land  and  Federal 
Minerals  for  the  Tent  Rocks  Area  of 
Critical  Environmental  Concern;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
4,113.06  acres  of  public  land  from 
surface  entry  and  mining,  and  440  acres 
of  federally  reserved  mineral  interests 
underlying  private  surface  estate  from 
mining,  for  a  period  of  50  years,  for  the 
Bureau  of  Land  Management  to  protect 
the  unique  geological  formations  of  the 
Tent  Rocks  Area  of  Critical 
Environmental  Concern.  The  land  has 
been  and  remains  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  May  18,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero,  BLM  Rio  Puerco 
Resource  Area,  435  Montano  NE. 
Albuquerque,  New  Mexico  87107,  505- 
761-8700. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows; 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws,  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureau  of 
Land  Management’s  Tent  Rocks  Area  of 
Critical  Environmental  Concern: 

New  Mexico  Principal  Meridian 
T.  16  N..  R.  5  E., 

Sec.  3,  lots  1  to  6,  inclusive,  S'/iN’W'A,  and 
SWV«; 

Sec.  4,  lots  1  to  4,  inclusive,  S'/zN’/z,  and 
S’/^^: 

Sec.  5,  lots  1  to  4,  inclusive,  S‘/2NV2.  and 
S’/i. 

T.  17N.,R.  5E., 


Sec.  27,  lots  1  to  4,  inclusive,  and  SV^; 

Sec.  28,  lots  1  to  4,  inclusive,  NV2SV2,  and 
SEV4SEV4; 

Sec.  29,  lots  1  to  4,  inclusive,  NW’ASVV’A, 
and  S'/zSW’A; 

Sec.  30,  lots  1  to  4,  inclusive,  and  SV2: 

Sec.  31,  N'/^z; 

Sec.  33,  lots  1  to  4,  inclusive,  and  NV2SV2; 

Sec.  34,  lots  2  to  5,  inclusive,  NV2,  and 
N’/2SV2. 

The  area  described  contains  4,113.06  acres 
in  .Sandoval  County. 

2.  Subject  to  valid  existing  rights,  the 
federally  reserved  mineral  interests  in 
the  following  described  land  are  hereby 
withdrawn  from  mining  under  the 
United  States  mining  laws  (30  U.S.C. 

Ch.  2  (1988)),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
Bureau  of  Land  Management’s  Tent 
Rocks  Area  of  Critical  Environmental 
Concern; 

New  Mexico  Principal  Meridian 
r.  17  N.,  R.  5  E., 

Sec.  28,  SV2SWV4,  and  SWV4SEV4: 

Sec.  33,  N1/2. 

The  area  described  contains  440  acres  in 
Sandoval  County. 

3.  The  surface  estate  of  the  land 
described  in  paragraph  2  is  non-Federal. 
If  the  United  States  subsequently 
acquires  this  land,  the  land  will  bo 
subject  to  the  terms  and  conditions  of 
this  withdrawal. 

4.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  its  mineral 
or  vegetative  resources  other  than  under 
the  mining  laws. 

5.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  May  4,  1994. 

Bub  Arm.strong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  94-12077  Filed  5-17-94;  8;45  am) 
BILLING  CODE  4310-^8-44 


43  CFR  Public  Land  Order  7054 

[WY-930-4210-06;  NEW-97752] 

Partial  Revocation  of  Secretarial  Order 
dated  May  3, 1904;  Nebraska 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  Secretarial 
Order  dated  May  3, 1904,  insofar  as  it 
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affects  28.125  acres  of  land  withdrawn 
from  settlement,  entry,  or  other  forms  of 
disposal  under  the  public  land  laws, 
excepting  the  homestead  laws,  for  the 
Bureau  of  Reclamation  North  Platte 
Project.  The  land  is  no  longer  needed  for 
the  purpose  for  which  it  was 
withdrawn.  The  revocation  is  necessary 
to  permit  exchange  of  the  land  by  the 
Fish  and  Wildlife  Service  under  Public 
Law  89-669.  The  land  will  remain 
closed  to  mining  location,  surface  entry, 
and  mineral  leasing  because  of  an 
overlapping  Fish  and  Wildlife  Service 
withdrawal. 

EFFECTIVE  DATE:  June  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Feick,  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  307-775-6127. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  May  3, 

1904,  which  withdrew  public  land  from 
settlement,  entry,  or  other  forms  of 
disposal  under  the  public  land  laws, 
excepting  the  homestead  laws,  for  the 
Bureau  of  Reclamation  North  Platte 
Project  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Sixth  Principal  Meridian 
T.  23  N..  R.  54  W.. 

Sec.  5.  NWV4SWV4NWV4. 

NEV4SWV4NWV4.  EV2SEV4SWV4NWV4. 
NWV4SEy4SWV4NWV4: 

Sec.  6,  NEV4NEV4NEV4SEV4NEV4. 

The  area  described  contains  28.125  acres  in 
Scotts  Bluff  County. 

2.  At  9  a.m.  on  June  17,  1994,  the  land 
will  be  opened  to  disposal  by  exchange 
pursuant  to  Public  Law  89-669,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  May  4, 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  94-12053  Filed  5-17-94:  8:45  am) 
BILLING  CODE  4S10-22-M 

FEDERAL  COMMUNICATIONS 
.  COMMISSION 

47  CFR  Parts  0,1,95 

(PP  Docket  No.  93-253;  FCC  94-99] 

Implementation  of  Section  3090)  the 
Communications  Act— Competitive 
Bidding;  Correction 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  Rule;  correction. 

SUMMARY:  The  Fourth  Report  and  Order 
in  this  docket,  concerning  competitive 
bidding  procedures  to  be  used  in 
granting  licenses  in  the  Interactive 
Video  and  Data  Service  (IVDS),  was 
published  in  the  Federal  Register  on 
May  13, 1994  (59  FR  24947).  Below  are 
two  corrections. 

SUPPLEMENTARY  INFORMATION:  This 
serves  as  notice  of  two  corrections  to  the 
Fourth  Report  and  Order  and  its 
preamble:  (1)  the  text  published  on  May 
13, 1994,  was  the  full  text  of  the  Fourth 
Report  and  Order,  and  not  a  summary 
as  was  stated  in  the  preamble;^and  (2) 
the  first  page  of  the  Fourth  Report  and 
Order,  which  contains  a  Table  of 
Contents,  was  omitted,  and  is 
reproduced  below: 

Foiurth  Report  and  Order 

Adopted:  April  20,  1994. 

Released:  May  10, 1994. 

By  the  Commission: 

Table  of  Contents 

Paragraph 


I.  Introduction . 1 

II.  Background  and  Auction 

Eligibility .  3 

III.  Competitive  Bidding  De¬ 
sign  . , .  5 
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B.  IVDS  Competitive  Bid¬ 
ding  Design  .  11 

C.  Bidding  Procedures  .  17 
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2.  Bid  Increments .  18 
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A.  Pre-Auction  Applica¬ 
tion  Procedures .  19 

B.  Upfront  Payment  .  23 
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Appendix — Final  Rules 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-12069  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  93-308;  RM-8383] 

Radio  Broadcasting  Services;  Butte, 

MT 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  295 A  for  Charmel  *218A  at 
Butte,  Montana,  modifies  the  license  for 
Station  KMSM-FM  to  specify  operation 
on  Charmel  *295 A  and  reserves  tiie 
channel  for  noncommercial  educational 
use  in  response  to  a  petition  filed  by 
The  College  of  Mineral  Sciences  and 
Technology.  See  59  FR  42,  January  3, 
1994.  The  coordinates  for  Channel 
*295A  at  Butte  are  46-00—43  and  112- 
33-23.*With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  June  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-308, 
adopted  April  21, 1994,  and  released 
May  13, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decisipn  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Channel  *295 A  at  Butte. 
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Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Acting  Chief,  Allocations  Branch  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-12066  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  89] 

R1N2127-AF09 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule,  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  notice  announces  the 
response  to  two  petitions  for 
reconsideration  of  a  March  2, 1993  final 
rule  amending  Standard  No.  208, 
Occupant  Crash  Protection.  The  final 
rule  provided  all  manufacturers  of 
certain  trucks  and  multipurpose 
passenger  vehicles  designed  to  be 
driven  by  persons  with  disabilities  an 
alternative  to  complying  with  the 
existing  occupant  restraint 
requirements. 

The  first  petition  requested  the 
extension  of  this  option  to  all  vehicles 
designed  for  persons  with  disabilities. 
This  petition  is  denied  because  the 
agency  does  not  beUeve  that  these 
vehicles  have  any  unique  features 
warranting  an  exclusion  from  the 
existing  requirements. 

The  second  petition  requested  the 
option  of  installing  Type  2A  belts 
instead  of  Type  2  belts.  This  petition  is 
granted  for  the  driver’s  seating  position 
because  a  Type  2  belt  cannot  be 
properly  positioned  to  protect  the 
occupants  of  some  wheelchairs. 

DATES:  Effective  Date:  The  amendments 
made  in  tliis  rule  are  effective  June  17, 
1994. 

Petition  date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  June  17, 1994. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  Cohen,  NRM-12,  Office  of 
Vehicle  Safety  Standards,  National 


Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590.  Telephone:  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  On  March 
2, 1993,  NHTSA  published  a  final  rule 
amending  Standard  No.  208,  Occupant 
Crash  Protection,  to  provide 
manufacturers  of  trucks  and 
multipurpose  passenger  vehicles 
designed  to  be  driven  by  persons  with 
disabilities  with  an  alternative  to 
complying  with  the  existing  occupant 
restraint  requirement  (58  FR  11975). 
Under  that  alternative,  these 
manufacturers  are  permitted  to  install 
manual  safety  belts  that  have  not  been 
dynamically  tested  at  the  front  outboard 
seating  positions  instead  of  installing 
dynamically  tested  manual  safety  belts. 
The  March  1993  final  rule  also  gave 
them  the  option  of  installing  manual 
safety  belts  that  have  not  been 
dynamically  tested  instead  of  complying 
with  requirements  that  have  been 
issued,  but  are  not  yet  effective,  for  the 
installation  of  dynamically  tested 
automatic  restraints  in  those  positions. 

The  agency  received  two  petitions  for 
reconsideration  of  the  March  1993  final 
rule.  As  explained  below,  the  petition 
seeking  an  expansion  of  this  exclusion 
to  any  vehicle  designed  for  use  by 
persons  with  disabifities  is  denied.  In 
response  to  the  other  petition,  NHTSA 
is  amending  Standard  No.  208  to  allow 
the  installation  of  Type  2A  belts  at  the 
driver’s  seating  position  in  vehicles 
affected  by  the  March  1993  final  rule. 

Affected  Vehicles 

The  March  1993  final  rule  excluded 
“vehicles  manufactured  for  operation  by 
persons  with  disabilities’’  from  certain 
requirements  of  Standard  No.  208.  The 
Braun  Corporation  (Braun)  petitioned 
for  reconsideration  of  the  March  1993 
final  rule  because  they  believe  the 
exclusion  should  extend  to  all  vehicles 
manufactured  for  persons  with 
disabilities,  and  not  Just  those 
manufactured  for  operation  by  persons 
with  disabilities.  A  number  of 
commenters  on  the  notice  of  proposed 
rulemaking  (NPRM)  preceding  the 
March  1993  final  rule  also  asked  for  an 
extension  to  other  vehicles,  particularly 
vehicles  modified  for  the  right  front 
passenger  position. 

NHTSA  continues  to  believe  that  the 
exclusion  granted  by  the  March  1993 
final  rule  should  not  be  extended.  The 
modifications  discussed  by  Braun  in  its 
petition  for  reconsideration,  raising  the 
side  door  and  roof,  are  similar  to 
modifications  made  to  a  number  of 
vehicles,  not  only  those  manufactured 
for  persons  with  disabilities.  For 
example.  Care  Concepts,  Inc.,  in  a 
previous  docket  submission  (Docket  No. 


74-14;  Notice  76-004)  advertises  a  van 
conversion  that  is  accomplished  by 
lowering  the  floor  in  certain  Chrysler 
products  such  as  the  Plymouth  Voyager, 
the  Dodge  Caravan,  and  the  Chrysler 
Town  and  Country  minivan.  As  stated 
previously,  NHTSA  believes  that  all 
individuals  are  entitled  to  an  equivalent 
level  of  occupant  crash  protection. 
However,  NHTSA  believes  that  the  goal 
of  providing  equivalent  crash  protection 
should  not  be  achieved  at  the  expense 
of  the  goal  of  providing  mobility  to  all 
Americans.  NHTSA  excluded  vehicles 
manufactured  for  operation  by  persons 
with  disabilities  from  the  dynamic 
testing  requirements  because  those 
vehicles  have  unique  modifications  to 
the  driver’s  seating  position  (e.g.,  hand 
operated  controls)  which  make  it 
difficult  to  comply  with  these 
requirements.  Without  the  exclusion, 
manufacturers  might  not  be  able  to 
produce  these  vehicles. 

By  contrast,  the  modifications 
discussed  by  Braim  are  not  unique  to 
vehicles  manufactured  for  persons  with 
disabilities.  Other  manufacturers  are 
making  similar  modifications  to  other 
vehicles  and  certifying  to  the  dynamic 
testing  requirements  of  Standard  No. 

208.  Because  it  is  possible  to  certify 
these  vehicles,  NHTSA  finds  no 
justification  for  sacrificing  the  goal  of 
equivalent  crash  protection.  Braun  may 
have  to  choose  another  option  for  how 
these  modifications  will  be  made  in 
order  to  certify  the  vehicles.  For 
example,  other  manufacturers  place  the 
lift  door  at  the  rear  of  the  van  or  lower 
the  floor  to  provide  the  necessary 
height.  Therefore,  the  Braun  petition  is 
denied. 

Type  2A  Beits 

The  March  1993  final  rule  allows 
manufacturers  of  vehicles  manufactured 
for  operation  by  persons  with 
disabilities  the  option  of  installing  non- 
dynamically  tested  Type  2  manud  belts 
(integrated  lap  and  shoulder  belts)  at  the 
front  outboard  seating  positions. 

NHTSA  did  not  allow  the  installation  of 
Type  2A  belts  (non-integrated  lap  and 
shoulder  belts),  despite  requests  of 
commenters  on  the  NPRM,  because  the 
commenters  had  not  provided  any 
information  to  suggest  that  equivalent  or 
greater  safety  benefits  would  be 
achieved. 

Independent  Mobility  Systems,  Inc. 
(IMS)  petitioned  for  reconsideration  of 
the  issue  of  Type  2A  belts.  IMS  enclosed 
photographs  illustrating  various  ways  to 
position  a  Type  2  belt  around  a  person 
seated  in  a  closed  arm  wheelchair.  In 
one  example,  the  lap  belt  portion  is 
placed  over  the  top  of  the  arm  rests.  If 
positioned  this  way,  the  lap  belt  cros.ses 
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the  person’s  abdomen  and  cannot  be 
positioned  on  the  pelvis  as  it  is 
supposed  to  be.  In  the  other  example, 
the  lap  belt  portion  is  placed  in  front  of 
the  arm  rests.  If  positioned  this  way,  the 
occupant  would  receive  virtually  no 
benefit  from  the  belt  because  there  is  so 
much  slack  introduced. 

NHTSA  believes  that  the  photographs 
enclosed  with  the  IMS  petition  support 
the  requested  amendment.  If  Type  2 A 
belts  were  permitted,  a  person  seated  in 
a  fixed  arm  wheelchair  could  separately 
attach  the  lap  belt  portion  under  the  arm 
rests  and  position  it  properly  on  his  or 
her  pelvis.  NHTSA  recognizes  that  it  has 
stated  that  Type  2  belts  offer  greater 
safety  benefits  than  Type  2A  belts, 
because  they  are  less  likely  to  be 
improperly  used  (e  g.,  by  attaching  only 
the  lap  portion).  However,  in  this 
situation,  the  Type  2A  belt  is  the  only 
belt  which  can  be  properly  used. 

NHTSA  notes  that  the  only  seating 
position  for  which  the  requested  change 
regarding  Type  2 A  belts  is  necessary  is 
the  driver’s  seating  position.  The 
driver's  seat  is  the  only  seat  which  is 
required  to  be  in  a  vehicle.  (See 
Standard  No.  207.)  If  a  vehicle  is  to  be 
driven  by  a  person  in  a  wheelchair,  the 
manufacturer  must  install  a  seat  at  the 
driver’s  position  which  can  be  removed 
to  allow  a  person  to  drive  while  seated 
in  a  wheelchair. 

Any  other  location  in  a  vehicle 
designed  for  an  occupied  wheelchair  is 
not  required  to  also  have  a  seat.  If  there 
were  no  seat,  that  location  would  not  be 
a  designated  seating  position.  Since 
safety  belts  are  required  for  only  those 
locations  that  are  designated  seating 
positions,  there  would  not  be  any  safety 
belt  requirements  applicable  to  the 
seatless  location.  Thus,  a  manufacturer 
may  voluntarily  install  any  type  of 
occupant  restraint  in  that  location. 

Therefore.  NHTSA  is  amending 
Standard  No.  208  to  allow  the  use  of 
Type  2A  belts  at  the  driver’s  seating 
position  in  vehicles  affected  by  the 
March  1993  final  rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  was  not  reviewed  under 
Executive  Order  12866.  NHTSA  has 
examined  the  impact  of  this  rulemaking 
action  and  determined  that,  it  is  not 
“significant”  within  the  meaning  of  the 
Department  of  Transportation’s 
regulatory  policies  and  procedures. 
NHTSA  does  not  believe  that  there  is  a 
cost  difference  between  Type  2  and 
Type  2A  bolts.  In  addition,  NHTSA 


notes  that  the  change  made  in  this  final 
rule  is  optional. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory’  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  there  will  not  be  a 
significant  economic  impact  as  a  result 
of  this  final  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
NHTSA  notes  that  there  are  no 
requirements  for  information  collection 
associated  with  this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  E.O.  12612, 
and  has  determined  that  this  rule  will 
not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows; 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401,  1403, 

1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
revising  S4.2.1.2  to  read  as  follows: 

§  571.208  Standard  No.  208;  Occupant 
crash  protection. 

***!»• 

S4. 2.1.2  Second  option — belt  system. 
The  vehicle  shall  have  seat  belt 
assemblies  that  conform  to  Standard  209 
(49  CFR  571.209)  installed  as  follows; 

(a)  A  Type  1  or  Type  2  seat  belt 
assembly  shall  be  installed  for  each 
designated  seating  position  in 
convertibles,  open-body  type  vehicles, 
and  walk-in  van-type  trucks. 

(b)  In  vehicles  manufactured  for 
operation  by  persons  with  disabilities,  a 
Type  2  or  Type  2A  seat  belt  assembly 
shall  be  installed  for  the  driver’s  seating 
position,  a  Type  2  seat  belt  assembly 
shall  be  installed  for  each  other 
outboard  designated  seating  position 
that  includes  the  windshield  header 
within  the  head  impact  area,  and  a  Type 
1  or  Type  2  seat  belt  assembly  shall  be 
installed  for  each  other  designated 
seating  position. 

(c)  In  all  vehicles  except  those  for 
which  requirements  are  specified  in 
S4.2.1.2  (a)  or  (b),  a  Type  2  seat  belt 
assembly  shall  be  installed  for  each 
outboard  designated  seating  position 
that  includes  the  windshield  header 
within  the  head  impact  area,  and  a  Type 
1  or  Tj’pe  2  seat  belt  assembly  shall  be 
installed  for  each  other  designated 
seating  position. 

Issued  on  May  11,  1994. 

Christopher  A.  Hart, 

Deputy  Administrator. 

[FR  Doc.  94-11919  Filed  5-17-94;  8:45  ami 
BILLING  CODE  4910-59-P 
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ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  is  issuing  a  Hnal  rule, 
technical  amendment,  to  the  regulations 
requiring  shrimp  trawlers  in  the  Gulf  of 
Mexico  and  the  Atlantic  Ocean  off  the 
southeastern  United  States  to  use  Turtle 
Excluder  Devices  (TEDs)  to  reduce  the 
incidental  capture  of  endangered  and 
threatened  sea  turtles  during  shrimp 
trawling.  The  amendment  describes  an 
escape  opening  for  single-grid  hard 
TEDs  that  may  be  used  to  exclude 
leatherback  turtles.  It  conforms  to  the 
generic  design  criteria  of  TEDs,  but  is 
specifically  devised  to  allow  leatherback 
turtles  to  escape.  The  intended  effect  of 
this  rule  is  to  increase  the  options 
available  to  fishermen  required  to  use 
certain  TEDs  when  leatherback  turtles 
are  abundant  in  certain  areas  if  NMFS 
restricts  shrimping  activity  to  protect 
leatherbacks. 

EFFECTIVE  DATE:  May  13,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Williams,  NMFS  National  Sea  Turtle 
Coordinator  (301-713-2319)  or  Charles 
A.  Oravetz,  Chief,  Protected  Species 
Program,  NMFS,  Southeast  Region  (813- 
893-3366). 

SUPPLEMENTARY  INFORMATION: 
Background 

With  certain  exceptions,  regulations 
at  50  CFR  227.72  require  shrimp 
trawlers  in  the  Atlantic  Area  and  Gulf 
Area  to  have  NMFS-approved  TEDs 
installed  in  nets  rigged  for  fishing.  TEDs 
are  designed  to  allow  sea  turtles  caught 
in  shrimp  trawls  to  escape.  The 
regulations  ciurently  allow  the  use  of 
hard  TEDS,  which  have  rigid  deflector 
grids  and  meet  specified  generic  design 
criteria,  and  soft  TEDs,  which  have 
deflector  panels  made  from 
polypropylene  or  polyethylene  webbing 
and  meet  specified  standards  on 
construction  and  installation.  The 
dimensions  of  the  escape  openings  of 
most  approved  TEDs  are  insufficient  for 
leatherbacks  which  are  significantly 
larger  than  other  sea  turtles. 

Leatherback  turtles  usually  occur  in 
pelagic  waters  far  removed  from 
shrimping  activities.  However,  they  are 
known  to  aggregate  off  the  coast  of 
Florida  in  the  winter  and  move  north 
along  the  coasts  of  Georgia,  South 
Carolina,  and  North  Carolina  from  early 
spring  through  early  summer.  During 
some  years,  these  aggregations  appear  in 
nearshore  areas  where  Aey  are 
vulnerable  to  capture  in  s^mp  trawl 
nets. 

NMFS  previously  approved  the 
Taylor  TTO  and  modifications  to  the 
Morrison  TED  (May  17, 1993,  58  FR 


28795)  which  are  soft  TEDs  that  provide 
escape  openings  large  enough  for 
leatherbacks.  Discussed  below  is  an 
escape  opening/ flap  combination  for 
single-grid  hard  TEDs  that  is  large 
enough  to  allow  leatherbacks  to  pass 
through.  This  escape  opening  and  flap 
meet  all  the  generic  requirements  for 
single-grid  hard  TEDs. 

On  May  5, 1994,  NMFS  issued  a 
temporary  rule  (59  FR  23169)  that 
establishes  all  inshore  and  offshore 
waters  from  Cape  Canaveral,  Florida,  to 
the  North  Carolina- Virginia  border  as 
the  leatherback  conservation  zone  and 
notifies  owners  and  operators  of  shrimp 
trawlers  operating  in  that  zone  that 
short-term  area  closures  may  be 
required  if  high  abundance  levels  of 
leatherback  turtles  are  documented  this 
spring  and  summer.  NMFS  will  close 
those  areas  to  any  shrimp  trawler 
required  to  have  a  TED  installed  in  each 
net  that  is  rigged  for  fishing  unless  the 
TED  installed  is  a  NMFS-approved 
Taylor  TED,  a  Morrison  T^  modified 
for  leatherback  turtles,  or  the  single-grid 
hard  TED  with  the  modification 
described  below. 

Leatherback  Turtle  Escape  Opening  for 
Single-Grid  Hard  TEDs 

The  following  description  includes 
approximate  mesh  sizes  only  to  provide 
a  general  indication  of  the  size  of  the 
required  openings.  The  number  of 
meshes  will  differ  depending  on  the 
mesh  size  of  each  net.  The  actual 
regulatory  requirement  is  based  on 
inches,  and  any  enforcement  actions 
will  be  based  on  whether  the  escape 
opening  for  single-grid  hard  TEDs  meets 
the  requirements  in  inches,  not  mesh 
size.  It  is  the  responsibility  of  owners 
and  operators  of  vessels  using  this 
modification  to  the  single-grid  hard  TED 
to  ensure  that  the  measurements  comply 
with  the  requirements  of  50  CFR 
227.72(e)(4)(i)(G)(2)(ii),  which  is  based 
on  inches. 

A  single-grid  hard  TED  escape 
opening  must  be  enlarged  to  allow 
leatherback  turtles  to  escape  by  cutting 
an  exit  hole  in  the  extension  forward  of 
the  TED  frame  26  inches  deep  (66  cm, 
about  16  meshes),  on  each  side,  by  83 
inches  across  (211  cm,  about  51  meshes) 
(Figures  12a  and  12b).  Excess  webbing 
is  removed  by  cutting  across  mesh 
forward  of  the  TED  frame.  The  exit  hole 
cover  is  made  by  cutting  a  133-inch  by 
58-inch  (338  cm  by  148  cm,  or  about  82 
meshes  by  36  meshes)  piece  of  webbing 
no  smaller  than  IV^z  inch  (4  cm)  stretch 
mesh  and  no  larger  than  1%  inch  (4.2 
cm)  stretch  mesh.  The  133-inch  edge  of 
the  cover  is  attached  to  the  forward  edge 
of  the  opening  (83-inch  edge)  with  a 
sewing  sequence  of  3:2.  The  cover 


should  overlap  5  inches  (13  cm,  about 
3  meshes)  of  the  exit  hole  on  each  side. 
The  side  of  the  cover  is  attached, 
maintaining  the  5-inch  (13  cm,  about  3 
meshes)  overlap,  to  the  side  of  the 
opening  by  sewing  28  inches  (71  cm, 
about  17  meshes)  of  the  cover  to  26 
inches  (66  cm,  about  16  meshes)  of  the 
opening  forward  of  the  TED  frame,  and 
by  sewing  15  inches  (38  cm,  about  9 
meshes)  of  the  cover  to  15  inches  (38 
cm,  about  9  meshes)  of  the  extension 
behind  the  TED  frame.  The  cover  may 
extend  no  more  than  24  inches  (61  cm) 
behind  the  posterior  edge  of  the  TED 
frame.  The  circumference  of  the  exit 
opening  must  be  142  inches  (361  cm) 
when  stretched.  If  an  accelerator  funnel 
is  used  with  a  single-grid  hard  TED, 
modified  as  above,  it  must  also  have  a 
minimum  circumference  of  142  inches 
(361  cm). 

Classification 

Pursuant  to  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA), 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  it  is 
unnecessary  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  comment  on  this  action 
b^ause  it  merely  notifies  the  public 
that  a  particular  escape  opening  has 
been  described.  This  opening  is 
consistent  with  existing  regulations  for 
hard  TEDs,  and  can  be  used  to  allow  the 
escape  of  leatherback  turtles.  Because 
this  action  relieves  a  restriction, 
pursuant  to  section  553(d)  of  the  APA, 
30-day  delayed  effectiveness  for  this 
action  is  not  required. 

This  rule  is  exempt  from  OMB  review 
under  E.O.  12866. 

Because  this  final  rule,  technical 
amendment,  is  being  issued  without 
prior  public  comment,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  and  none 
has  been  prepared. 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  May  12, 1994. 

Charles  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 
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2.  In  §  227.72,  paragraph  (e)(4)(i){GK2) 
is  redesignated  paragraph 
(e)(4){iKG)(2)(i),  and  a  new  paragraph 
(e)(4)(i)(G)(2)(ii)  is  added  to  read  as 
follows: 

§  227.72  Exceptions  to  prohibitions. 

*  *  *  *  « 

(e)*  *  * 

(4)  *  *  * 

(1)  *  *  * 

(G)  •  *  * 

(2)  *  “ 

(ii)  Escape  opening  for  leatherback 
turtles. 

A  single-grid  hard  TED  escape 
opening  shall  be  enlarged  to  allow 
leatherback  turtles  to  escape  by  cutting 
an  exit  hole  in  the  extension  forward  of 


the  TED  frame  26  inches  (66  cm)  deep, 
on  each  side,  by  83  inches  (211  cm) 
across  (Figures  12a  and  12b  of  this  part). 
Excess  webbing  is  removed  by  cutting 
across  V2  mesh  forward  of  the  TED 
frame.  The  exit  hole  cover  is  made  by 
cutting  a  133-inch  (338-cm)  by  58-inch 
(148  cm)  piece  of  webbing  no  smaller 
than  IV2  inch  (4  cm)  stretch  mesh  and 
no  larger  than  1%  inch  (4.2  cm)  stretch 
mesh.  The  133-inch  (338  cm)  edge  of  the 
cover  is  attached  to  the  forward  edge  of 
the  opening  (83-inch  (211-cm)  edge) 
with  a  sewing  sequence  of  3:2.  The 
cover  should  overlap  5  inches  (13  cm) 
of  the  exit  hole  on  each  side.  The  side 
of  the  cover  is  attached,  maintaining  the 
5-inch  (13-cm)  overlap,  to  the  side  of  the 
opening  by  sewing  28  inches  (71  cm)  of 


the  cover  to  26  inches  (56  cm)  of  the 
opening  forward  of  the  TED  frame  and 
by  sewing  15  inches  (38  cm)  of  the  cover 
to  15  inches  (38  cm)  of  the  extension 
behind  the  TED  frame.  The  cover  may 
extend  no  more  than  24  inches  (61  cm) 
behind  the  posterior  edge  of  the  TED 
frame.  The  circumference  of  the  exit 
opening  must  be  142  inches  (361  cm) 
when  stretched.  If  an  accelerator  funnel 
is  used  with  a  single-grid  hard  TED. 
modified  as  above,  it  must  also  have  a 
minimum  circumference  of  142  inches 
(361  cm). 

***** 

3.  Figures  12a  and  12b  are  added  to 
part  227  to  read  as  follows: 

BILLING  CODE  3S10-22-P 


25830  Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Rules  and  Regulations 


FIGURE  12a  to  part  227 

ATTACHMENT  OF  THE  EXIT  HOLE  COVER 


82M 
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FTHRP  12b  to  part  227 

GRID  TED  LEATHERBACK  MODIFICATION 
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50  CFR  Part  663 

[Docket  No.  94025-4104;  I.D.  051194B] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Fishing  restrictions. 

SUMMARY:  NMFS  announces  the 
prohibition  of  further  processing  at-sea 
of  Pacific  whiting  starting  at  noon  May 
13, 1994,  based  on  its  projection  that  60 
percent  (156,000  mt)  of  the  1994  harvest 
guideline  for  Pacific  whiting  will  have 
been  harvested  by  then. 

EFFECTIVE  DATE:  Effective  from  1200 
hours  (local  time)  May  13, 1994  through 
December  31, 1994. 

ADDRESSES:  Submit  comments  to  ).  Gary 
Smith,  Acting  Regional  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN-C15700,  Seattle,  WA  98115- 
0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  On  April 
13, 1994,  NMFS  issued  regulations  (59 
FR  17491)  to  allocate  the  U.S.  Pacific 
whiting  har\'est  guideline  in  1994 
through  1996  between  fishing  vessels 
that  either  catch  and  process  at  sea  or 
catch  and  deliver  to  at-sea  processors, 
and  fishing  vessels  that  catch  and 
deliver  to  processors  located  on  shore. 

In  each  of  the  3  years,  after  60  percent 
of  the  annual  harvest  guideline  (or 
quota)  for  Pacific  whiting  has  been  or  is 
projected  to  be  taken,  further  at-sea 
processing  of  Pacific  whiting  in  the 
exclusive  economic  zone  (EEZ)  will  be 
prohibited.  The  remaining  40  percent  of 
the  harvest  guideline  is  reserved 
initially  for  harvest  by  vessels  delivering 
to  shore-based  processors.  The 
regulations  require  that  the  Assistant 
Administrator  announce  in  the  Federal 
Register  when  60  percent  of  the  whiting 
harvest  guideline  has  been,  or  is  about 
to  be,  harvested,  specifying  a  time  after 
which  further  at-sea  processing  of 
Pacific  whiting  in  the  fishery 
management  area  is  prohibited. 

The  most  recent  catch  data  available 
indicate  that,  through  May  3, 1994, 
approximately  104,697  mt  of  whiting 
had  been  harvested.  The  best  available 
information  finm  NMFS  and  the  States 
of  Washington,  Oregon,  and  California 
on  May  9, 1994,  was  used  to  project  that 
156,000  mt  of  whiting  (60  percent  of  the 
harvest  guideline)  would  be  reached  by 
12  noon  May  13, 1994. 


Secretarial  Action 

For  the  reasons  given  above,  and  in 
accordance  with  50  CFR  663.23(b)(4)  (i) 
and  (iv),  after  noon  (local  time)  on  May 
13,  1994,  at-sea  processing  of  Pacific 
whiting  is  prohibited  (except  for  Pacific 
whiting  that  was  on  board  the 
processing  vessel  prior  to  that  time),  and 
the  taking  and  retaining,  or  receiving 
(except  as  cargo),  of  Pacific  whiting  by 
a  vessel  in  the  fishery  management  area 
with  processed  whiting  on  board  is 
prohibited.  Any  vessel  used  to  fish  for 
whiting  for  processing  at  sea  must  have 
its  trawl  doors  on  board  and  attached  to 
the  trawl  (50  CFR  663. 7(o)). 

Classification 

The  determination  to  prohibit  further 
at-sea  processing  of  Pacific  whiting  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Director,  Northwest  Region  (see 
ADDRESSES)  during  business  hours.  This 
action  is  taken  under  the  authority  of  50 
CFR  663.23  (b)(4)(i)  (59  FR  17493- 
17494,  April  13,  1994). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  May  12,  1994. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  94-12062  Filed  5-13-94;  12:21  pm) 
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50  CFR  Part  380 

[Docket  Number  940392^092;  I.D.123093C] 

Antarctic  Marine  Living  Resources 
Convention  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  amends  the  regulations 
governing  harvesting  and  reporting  of 
Antarctic  living  marine  resource 
catches.  The  regulations  implement 
conservation  and  management  measures 
promulgated  by  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR  or  Commission) 
and  accepted  in  whole  by  the 
Government  of  the  United  States  to 
regulate  catches  in  Convention  for. the 
Conservation  of  Antarctic  Marine  Living 
Resources  (Convention)  statistical 
reporting  areas  48  and  58.  These 
measures  restrict  the  use  of  gear  and 
packaging,  restrict  the  directed  taking 
and  bycatch  of  certain  species  of  fish. 


prohibit  the  taking  of  other  species,  and 
require  real-time  and  other  reporting  of 
the  harvest  of  certain  species. 

EFFECTIVE  DATE:  May  18,  1994. 
ADDRESSES:  A  copy  of  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

Comments  regarding  burden  estimates 
or  collection  of  information  aspects  of 
this  rule  should  be  sent  to  Robin  Tuttle, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Room  14212,  Silver 
Spring,  MD  20910,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention: 
Paperwork  Reduction  Act  Project  0648- 
0194. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Tuttle  (NMFS  International 
Organizations  and  Agreements 
Division),  301-713-2282. 

SUPPLEMENTARY  INFORMATION: 
Background 

At  its  annual  meeting  in  Hobart, 
Tasmania,  in  1986,  CCAMLR,  of  which 
the  United  States  is  a  member,  adopted 
a  conservation  measure  requiring  the 
Commission  at  subsequent  meetings  to 
adopt  limitations  on  catch,  or  to 
implement  equivalent  measures,  which 
would  be  binding  for  species  upon 
which  fisheries  are  permitted  in 
Convention  subarea  48.3  (South 
Georgia),  depicted  at  figure  1  of  50  CFR 
part  380.  The  Commission  has,  also, 
adopted  measures  that  apply  to  other 
Convention  subareas. 

The  measures  adopted  by  the  1993 
meeting  of  the  Commission  address  the 
1993/94  fishing  season  generally  and  an 
experimental  harvest  regime  for  the  crab 
fishery  during  the  1993/94  through 
1995/96  seasons.  The  measures  are 
based  upon  the  advice  of  the  Scientific 
Committee  and  take  into  account 
research  conducted  by  Commission 
members  and  the  reports  and 
recommendations  of  the  Scientific 
Committee’s  Working  Groups  on  Fish 
Stock  Assessment  (WG-FSA);  Krill;  and 
CCAMLR  Ecosystem  Monitoring 
Program  (CEMP). 

The  1993/94  fishing  season  is 
generally  defined  as  the  period  from 
November  6, 1993,  to  the  end  of  the 
Commission  meeting  in  1994 
(November  5, 1994).  The  1993/94 
fishing  season  for  C.  gunnari  in  subarea 
48.3  is  set  for  Jcuiuary  1, 1994,  through 
March  31, 1994,  and  for  D.  eleginoides 
in  subarea  48.3  as  December  15, 1993, 
through  September  14, 1994. 
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The  Commission  also  restricted  the 
use  of  plastic  packaging  bands  on 
vessels  fishing  in  the  Convention  area  as 
a  means  of  reducing  entanglement  and 
the  incidental  mortality  of  seals. 

The  Commission  adopted  two 
resolutions.  One  requested  Members  to 
ensure  that  flag  vessels  harvesting 
stocks  occurring  within  and  outside  the 
Convention  area  harvest  stocks  in 
adjacent  areas  of  responsibility  and  with 
respect  for  CCAMLR  conservation 
measures.  The  other  requested  that 
Members  comply,  on  a  voluntary  basis, 
with  the  management  plan  for  the  Cape 
Shirreff  CEMP  Protected  Area,  pending 
consultation  with  the  Antarctic  Parties 
and  the  Standing  Committee  on 
Antarctic  Research.  The  measures  were 
annoxinced  and  public  comments 
invited  (until  January  13, 1994)  by 
Federal  Register  notice  on  December  14, 
1993.  No  comments  were  received. 

(i)  Data  Reporting  Requirements 

The  Commission  has,  at  past  annual 
meetings,  adopted  detailed,  fine-scale 
reporting  requirements.  These  measures 
continue  in  force  until  amended  or 
revoked.  As  a  clarification,  some  of  the 
measures  were  amended  to  indicate  that 
repyorts  must  be  submitted  for  each 
reporting  period  for  the  duration  of  the 
fishery,  even  if  no  catches  are  taken. 

U.S.  regulations  already  include  this 
requirement. 

(ii)  Finfishing  in  Subareas  48.1  (South 
Shetland  Islands)  and  48.2  (South 
Orkney  Islands) 

The  Commission  continued 
prohibitions  on  the  taking  of  all  species 
of  finfish,  other  than  for  scientific 
research  purposes,  in  subareas  48.1  and 
48.2  from  Novembers,  1993,  until  at 
least  such  time  that  a  survey  of  stock 
biomass  is  carried  out,  and  a  decision 
that  the  fishery  is  to  be  reopened  is 
made  by  the  Commission  based  on  the 
advice  of  the  Scientific  Committee. 

(Hi)  Finfishing  in  Subarea  48.3  (South 
Georgia) 

The  Commission  took  action  on 
finfishing  in  subarea  48.3  at  the  1992 
annual  meeting  for  the  1992/93  and 
1993/94  fishing  seasons.  These 
measures  continue  in  force. 
Amendments  to  some  of  these  measures 
were  made  as  follows: 

Directed  fishing  for  Notothenia 
gibberifrons  (humped  rockcod), 
Chaenocephalus  aceratus  (blackfin 
icefish),  Pseudochaenichthys  georgianus 
(South  Georgia  icefish),  Notothenia 
squamifrons  (grey  rockcod),  and 
Patagonotothen  brevicauda  guntheri 
(Patagonian  rockcod)  continues  to  be 
prohibited. 


The  total  catch  of  Champsocephalus 
gunnari  (mackerel  icefish)  in  the  1993/ 

94  season  is  limited  to  9,200  metric 
tons.  The  season  begins  on  January  1, 
1994,  but  will  close  if  the  bycatch  limit 
set  for  N.  gibberifrons,  C.  aceratus,  P. 
georgianus,  Notothenia  rossii  (marbled 
rockcod),  or  N.  squamifrons  is  reached 
for  any  of  these  species.  If,  in  the  comse 
of  the  directed  fishery  for  C.  gunnari, 
the  bycatch  of  any  one  haul  for  any  of 
these  species  exceeds  5  percent,  the 
fishing  vessel  is  to  move  to  another 
fishing  ground  within  the  subarea.  The 
use  of  bottom  trawls  within  the  fishery 
is  prohibited.  The  fishery  is  closed  from 
April  1, 1994,  until  November  5. 1994. 
For  purposes  of  implementing  this 
conservation  measure,  the  5-day  c.atch 
and  effort  reporting  system  and  the 
monthly  effort  and  biological  data 
reporting  system  apply- 

In  any  directed  finery  in  tbe  subarea 
during  the  1993/94  season,  the  bycatch 
of  N.  gibberifrons  shall  not  exceed  1,470 
tons;  the  bycatch  of  C.  aceratus  shall  not 
exceed  2,200  tons;  and  the  bycatch  of  P. 
georgianus,  N.  rossii,  and  N. 
squamifrons  shall  not  exceed  300  tons 
each.  These  bycatches  remain  at  the 
1992/93  levels. 

The  total  catch  of  EJectrona  carlsbergi 
(lantemfish)  for  the  1993/94  fishing 
season  is  limited  to  an  amount  not  to 
exceed  200,000  tons.  In  addition,  the 
total  catch  of  E.  carlsbergi  shall  not 
exceed  43,000  tons  in  the  Shag  Rocks 
region.  The  directed  fishery  for  E. 
carlsbergi  will  close  if  the  bycatch  limits 
set  for  N.  gibberifrons,  C.  aceratus,  P. 
georgianus,  N.  rossii,  or  N.  squamifrons 
is  reached  for  any  of  these  species  or  if 
the  total  catch  of  E.  carlsbergi  reaches 
200,000  tons,  whichever  comes  first. 

The  directed  fishery  for  E.  carlsbergi 
in  the  Shag  Rocks  region  will  close  if 
the  bycatch  limits  for  any  of  the  bycatch 
species  is  reached,  or  if  Ae  total  catch 
of  43,000  tons  is  reached,  whichever 
comes  first.  If,  in  the  course  of  the 
directed  fishery  for  E.  carlsbergi,  the 
bycatch  of  any  one  haul  of  the  bycatch 
species  exceeds  5  percent,  the  fishing 
vessel  must  move  to  another  fishing 
ground  within  the  subarea. 

In  the  event  that  the  catch  of  E. 
carlsbergi  is  expected  to  exceed  20,000 
tons  in  the  1993/94  season,  a  survey  of 
stock  biomass  and  age  structure  must  be 
conducted  by  the  principal  fishing 
nations.  This  is  not  a  requirement  on 
individual  fishing  vessel  operators. 

As  previously  decided,  each  month, 
the  length  composition  of  a  minimum  of 
500  E.  carlbergi,  randomly  collected 
from  the  commercial  fishery,  will  be 
measured  and  the  information  passed  to 
the  Executive  Secretary  of  CCAMLR  not 
later  than  the  end  of  the  following 


month.  Monthly  reporting  of  catch  and 
effort  is  required  for  the  fishery. 

The  total  catch  of  Dissostichus 
eleginoides  (Patagonian  toothfish)  is 
limited  to  1,300  tons  for  a  fishing  season 
defined  as  the  period  from  December  15, 
1993,  to  September  15, 1994,  of  the 
reaching  of  the  total  cillowable  catch 
(TAC),  whichever  comes  first. 

For  the  purpose  of  the  fishery,  subarea 
48.3  is  designated  as  a  Special  Area  for 
Protection  and  Scientific  Study.  The 
TAC  for  the  season  is  divided  into  five 
sequential  time  periods  of  55  days  each, 
with  not  more  than  one  vessel  at  any 
one  time  fishing  within  each  period. 
Fishing  must  be  conducted  according  to 
a  research  plan  submitted  by  the  fishing 
vessel’s  Member  government. 

Catch  and  effort  data  are  due  on  an 
every-5-day  reporting  period.  The 
monthly  reporting  of  representative 
samples  of  length  composition 
measurements  using  forms  provided  by 
the  Commission  is  required  for  D. 
eleginoides  during  the  1993/94  fishing 
season.  Monthly  measurement  of  a 
minimum  of  500  fish  was  required  in 
1990/91,  and  continues  to  be  used  as  the 
sampling  standard.  Failure  by  any 
Contracting  Party,  including  the  United 
States,  to  submit  length  composition 
data  for  three  consecutive  reporting 
periods  will  result  in  the  closure  of  the 
fishery  to  the  vessels  of  the  Contracting 
Party. 

(iv)  Finfishing  in  Subarea  48.4  (South 
Sandwich  Islands) 

The  total  catch  of  D.  eleginoides  in 
subarea  48.4  in  tlie  1993/94  fishing 
season  beginning  December  15, 1993,  is 
limited  to  28  tons.  The  season  continues 
to  November  6, 1994,  or  until  the  TAC 
is  reached,  whichever  comes  first. 

(v)  Finfishing  in  Division  58.4.4  (Ob  and 
Lena  Banks) 

Measures  adopted  in  1992  sotting 
TACs  for  the  1993/94  fishing  season 
continue  in  force. 

(vi)  Fishing  for  Euphausia  Superba 

Measures  adopted  by  the  Commission 
at  its  1991  and  1992  meetings  capping 
the  catch  of  krill  in  subareas  48  at 
58.4.2.  in  any  fishing  season  continue  in 
force. 

(vii)  Fishing  for  Antarctic  Crab 

The  Commission  continued  measures 
adopted  in  1992  limiting  the  exploratory 
crab  fishery  and  requiring  the  use  of 
data  reporting  forms  in  area  48  to  the 
1993/94  fishing  season  in  48.3.  The  crab 
fishery  is  defined  as  any  harvest  activity 
in  which  the  target  species  is  any 
member  of  the  crab  group  (Order 
Decapoda,  Suborder  Reptantia).  The 
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crab  fishery  continues  to  be  limited  to 
a  TAG  of  1,600  tons  and  to  one  vessel 
per  Commission  Member. 

In  addition,  the  Commission  set  an 
experimental  harvest  regime  for  the  crab 
fishery  for  the  seasons  1993/94  through 
1995/96.  Every  vessel  participating  in 
the  crab  fishery  in  subarea  48.3  must 
fish  in  accordance  with  the  three-phase 
regime.  Vessels  must  conduct  Phase  1  of 
the  regime  at  the  start  of  their  first 
season  of  participation.  After 
completing  200,000  pot  hours  in  Phase 
1 ,  the  vessel  may  begin  fishing  in  a 
normal  maimer.  Vessels  must  conduct 
Phase  2  at  the  start  of  their  second 
season  of  participation  in  the 
experimental  regime.  Phase  2  requires 
each  vessel  to  fish  in  three  small  spares 
measuring  approximately  26  square 
nautical  miles  each.  After  completing 
fishing  operations  in  the  third  square, 
fishing  vessels  may  begin  fishing  in  a 
normal  manner.  If  TAG  remains 
available.  Phase  3  begins  approximately 
1  week  prior  to  the  conclusion  of  a 
vessel's  second  fishing  season.  To 
conduct  Phase  3,  a  vessel  must  return  to 
the  three  squares  it  depleted  during 
Phase  2  and  expend  between  10,000  and 
15,000  pot  hours  of  effort  in  each 
square.  Vessels  that  complete  all  three 
phases  of  the  experimental  regime  will 
not  be  required  to  conduct  experimental 
fishing  in  future  seasons.  Fishing 
vessels  that  begin  experimental  fishing 
in  the  1995/96  split  year  must  complete 
the  regime  during  the  1996/97  split 
year. 

The  data  required  of  participants  in 
the  experimental  crab  harvest  regime  in 
subarea  48.3  were  required  of  U.S.  and 
other  participants  in  the  fishery  during 
its  clarification  as  a  new  fishery.  The 
Commission  has  changed  formats  to 
facilitate  the  reporting  of  data  by  phases. 

(viii)  The  Application  of  Conservation 
Measures  to  Scientific  Research 

The  Commission  clarified  and 
adopted  as  a  single  measure  in  1993  a 
resolution  and  a  measure  adopted  in 
1992  dealing  with  catches  taken  during 
fishing  for  research  purposes.  The  new 
measure  continues  to  require  that 
catches  taken  by  any  vessel  for  research 
purposes  will  be  considered  as  part  of 
any  catch  limit.  Every-5-day  catch  and 
effort  reporting  continues  to  be  required 
whenever  the  catch  within  any  5-day 
reporting  period  exceeds  5  tons  (unless 
more  specific  regulations  apply  to  the 
particular  species  taken). 

Any  Member  planning  to  use  a  vessel 
for  research  purposes  when  the 
estimated  catch  is  expected  to  be  less 
than  a  total  of  50  tons,  must  notify  the 
CCAMLR  Secretariat.  When  the 
estimated  catch  is  expected  to  be  more 


that  50  tons,  the  Member  must  submit 
research  plans  for  comment  at  least  6 
months  in  advance  of  the  planned 
research.  If  a  review  of  the  plan  is 
undertaken  hy  the  Scientific  Committee, 
the  research  may  not  proceed  until  the 
review  is  completed.  Catch  and  effort 
data  resulting  from  the  research  fishing 
is  to  be  reported  using  the  existing  haul- 
by-haul  reporting  format  for  research 
vessels  (C4).  In  anticipation  of  this 
measure,  its  provisions  were  made  U.S. 
requirements  on  July  23, 1993. 

(ix)  Exploratory  Fisheries 

In  1991,  the  Commission  adopted  a 
measure  requiring  prior  notification  by 
Members  of  any  proposal  to  initiate  a 
new  fishery.  Building  on  this  measure, 
the  Commission  adopted  a  further 
measure  at  the  1993  meeting  imposing 
requirements  on  exploratory  fisheries. 
These  provisions  include  notification  of 
intent  to  fish,  restriction  of  fishing  effort 
by  a  precautionary  catch  limit  and 
agreement  to  carry  a  scientific  observer. 

The  purpose  of  the  new  measure  is  to 
ensure  that  exploratory  fishing  does  not 
expand  faster  than  the  acquisition  of 
information  necessary  to  ensure  that  the 
fishery  can  and  will  be  conducted  in 
accordance  with  principles  of  the 
Convention  addressing  ecosystem 
management. 

An  exploratory  fishery  is  defined  as  a 
fishery  that  was  previously  defined  as  a 
new  fishery.  A  fishery  continues  to  be 
classified  as  exploratory  until 
information  is  available  to  evaluate  the 
distribution,  abundance,  and 
demography  of  target  species,  leading  to 
an  estimate  of  the  fishery’s  potential 
yield;  review  the  fishery’s  potential 
impact  on  dependent  and  related 
species;  and  allow  the  Scientific 
Committee  to  formulate  and  provide 
advice  to  the  Commission  on 
appropriate  harvest  catch  levels,  as  well 
as  effort  levels  and  fishing  gear. 

(x)  Reduction  in  the  Use  of  Plastic 
Packaging  Bands 

The  Commission  adopted  a  measure 
requiring  that,  as  a  general  practice,  all 
packaging  bands,  once  removed  from 
packages,  must  be  cut  so  that  they  do 
not  form  a  continuous  loop.  The  use  of 
plastic  packaging  bands  to  secure  bait 
boxes  is  prohibited  beginning  in  the 
1995/96  season.  The  use  of  such 
packaging  bands  for  other  purposes  on 
fishing  vessels  that  do  not  use  on-board 
incinerators  is  prohibited  beginning  in 
the  1996/97  season.  The  measure  was 
adopted  as  a  means  of  reducing  the 
entanglement  and  death  of  Antarctic  fur 
seals. 


Classification 

NMFS  has  determined  that  this  rule  is 
necessary  to  implement  the  Antarctic 
Marine  Living  Resources  Convention 
Act  of  1984  (the  Act)  and  to  give  effect 
to  the  management  measures  adopted  by 
CCAMLR  and  agreed  to  by  the  United 
States. 

This  action  is  exempt  from  review 
under  Executive  Order  12866.  It  is 
exempt  from  section  553  of  the 
Administrative  Procedure  Act  because  it 
involves  a  foreign  affairs  function  of  the 
United  States. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  Number 
0648-0194,  which  expires  July  31, 1994. 
The  annual  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  7  hours  per  finfish  harvester 
and  37  hours  per  crab  harvester, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Applicants  for  a  permit  to  undertake  a 
new  fishery  will  average  8  hours  in 
researching  and  preparing  information 
in  support  of  the  application. 

Applicants  for  a  permit  to  import 
Antarctic  resources  and  to  report 
tonnages  will  average  3.5  hours  in 
applying  and  reporting.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Robin  Tuttle, 
NMFS,  and  to  the  Office  of  Information 
and  Regulatory  Affairs  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  380 

Antarctic,  Fish  and  wildlife. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  3, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  380  is  amended 
as  follows: 

PART  380— ANTARCTIC  MARINE 
LIVING  RESOURCES  CONVENTION 
ACT  OF  1984 

1.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  2431  et  seq. 

2.  Section  380.20  is  revised  to  read  as 
follows: 
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§  380.20  Scientific  research. 

(a)  The  management  measures  in  this 
subpart  do  not  apply  to  catches  of  less 
than  5  tons  taken  by  any  vessel  for 
research  purposes,  unless  otherwise 
indicated. 

(b)  Catches  taken  by  any  vessel  for 
research  purposes  will  be  considered  as 
part  of  any  catch  limit. 

(c)  The  catch  reporting  procedure 
identified  in  §  380.24(a)  applies 
whenever  the  catch  within  any  5-day 
reporting  period  exceeds  5  tons,  imless 
more  specific  reporting  requirements 
apply  to  the  species  being  fished. 

(d)  Any  person,  organization  or 
institution  planning  to  use  a  vessel  for 
research  purposes,  when  the  estimated 
catch  is  expected  to  be  less  than  50  tons, 
must  provide  the  following  vessel  and 
research  notification  to  the  Assistant 
Administrator  at  least  2  months  in 
advance  of  the  planned  research: 

(1)  Name  ana  registration  number  of 
vessel: 

(2)  Division  and  subarea  in  which 
research  is  to  be  carried  out; 

(3)  Estimated  dates  of  entering  and 
leaving  CCAMLR  Convention  Area; 

(4)  Purposes  of  research;  and 

(5)  Fishing  equipment  to  be  used 
(bottom  trawl,  midwater  trawl,  longline, 
crab  pots,  other). 

(e)  The  following  measures  apply  to 
any  person,  organization  or  institution 
planning  to  use  any  vessel  for  research 
purposes,  when  the  estimated  catch  is 
expected  to  be  more  than  50  tons: 

(1)  The  person,  organization  or 
institution  must  use  the  CCAMLR 
Format  For  Reporting  Plans  For  Finfish 
Surveys  in  the  Convention  Area  When 
the  Total  Catch  Is  Expected  to  be  More 
Than  50  Tons  to  report  the  details  of  the 
research  plan  to  the  Assistant 
Administrator  at  least  7  months  in 
advance  of  the  planned  starting  date  for 
the  research.  A  copy  of  the  format  is 
available  from  the  Assistant 
Administrator. 

(2)  The  format  requires: 

(i)  The  name  of  the  CCAMLR  Member; 

(ii)  Survey  details; 

(iii)  Description  of  the  vessel; 

(iv)  Description  of  the  fishing  gear  to 
be  used; 

(v)  Description  of  acoustic  gear  to  be 
used; 

(vi)  Survey  design  and  methods  of 
data  analyses;  and 

(vii)  Data  to  be  collected. 

(3)  A  summary  of  the  results  of  any 
research  fishing  subject  to  these 
provisions  must  be  provided  to  the 
Assistant  Administrator  within  150  days 
of  the  completion  of  the  research  fishing 
and  a  full  report  must  be  provided 
within  11  months. 

(4)  Catch  and  effort  data  resulting 
from  the  research  fishing  must  be 


reported  to  the  Assistant  Administrator 
using  the  CCAMLR  C4  haul-by-haul 
reporting  format  for  research  vessels. 

3.  In  §  380.23,  paragraphs  (c),  (e) 
introductory  text,  (f)  introductory  text, 

(g),  (h)  introductory  text,  (h)(1),  (h)(2), 

(i),  (k)  introductory  text,  and  (k)(3)  are 
revised;  and  paragraph  (k)(5)  is  added  to 
read  as  follows: 

§380.23  Catch  restrictions. 
***** 

(c)  The  total  catch  of  D.  eleginoides  in 
statistical  subarea  48.4  in  the  1993/94 
fishing  season  beginning  December  15, 

1993,  is  limited  to  28  tons.  The  season 
continues  through  November  5, 1994,  or 
until  the  total  allowable  catch  is 
reached,  whichever  comes  first. 
***** 

(e)  The  following  bycatch  limitations 
apply  in  statistical  subarea  48.3  during 
the  period  from  November  6, 1993, 
through  November  5, 1994: 

***** 

(f)  The  following  catch  restrictions 
apply  to  C.  gunnari  in  statistical  subarea 
48.3  during  the  period  from  January  1, 

1994,  through  March  31, 1994: 

***** 

(g)  The  following  catch  restrictions 
apply  to  D.  eleginoides  in  statistical 
subarea  48.3  during  the  period  from 
December  15, 1993,  through  September 
14,  1994: 

(1)  The  total  catch  of  D.  eleginoides 
shall  not  exceed  1,300  tons. 

(2)  The  fishing  season  shall  be 
divided  evenly  into  five  sequential  time- 
periods  of  55  days,  with  not  more  than 
one  vessel  at  any  one  time  fishing 
within  each  time  period.  These  periods 
are:  December  15, 1993,  to  February  7, 
1994;  February  8, 1994,  to  April  3, 1994; 
April  4, 1994,  to  May  28,  1994;  May  29, 
1994,  to  July  22, 1994;  and  July  23, 

1994,  to  September  15, 1994. 

(h)  The  following  catch  restrictions 
apply  to  E.  carlsbergi  in  statistical 
subarea  48.3  during  the  pjeriod  from 
November  6, 1993,  through  November  5, 
1994: 

(1)  The  total  catch  of  E.  carlsbergi 
.shall  not  exceed  200,000  tons. 

(2)  The  total  catch  of  E.  carlsbergi 
shall  not  exceed  43,000  tons  in  the  Shag 
Rocks  region,  defined  as  the  area 
bounded  by  52®  30'  S.  latitude,  40°  W. 
longitude:  52°30'  S.  latitude,  44°  W. 
longitude;  54°30'  S.  latitude,  40°  W. 
longitude;  and  54°30'  S.  latitude,  44°  W. 
longitude. 

***** 

(i)  The  taking  of  finfish,  other  than  for 
scientific  research  purposes,  is 
prohibited  in  subareas  48.1  and  48.2 
(see  Figure  1  of  this  part). 

***** 


(k)  The  following  catch  restrictions 
apply  to  fishing  for  any  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda,  Suborder  Reptantia,  in 
statistical  area  48  during  the  period 
from  May  1, 1994,  through  November  5, 
1994: 

***** 

(3)  The  crab  fishery  is  limited  to 
sexually  mature  male  crabs.  All  female 
and  undersized  male  crabs  must  be 
released  unharmed.  In  the  case  of 
Paralomis  spinosissima  and  P.  formosa, 
males  with  a  minimum  carapace  width 
of  102  mm  and  90  mm,  respectively, 
may  be  retained  in  the  catch. 
***** 

(5)  Each  vessel  participating  in  the 
fishery  must  conduct  fishing  operations 
in  accordance  with  an  experimental 
fishing  regime  as  follows: 

(i)  The  experimental  regime  consists 
of  three  phases.  Each  vessel 
participating  in  the  fishery  must 
complete  all  three  phases.  Phase  1  must 
be  conducted  during  the  first  season 
that  a  vessel  participates  in  the 
experimental  regime.  Phases  2  and  3 
must  be  completed  in  the  next  season  of 
fishing. 

(ii)  Vessel^  must  conduct  Phase  1  of 
the  experimental  regime  at  the  start  of 
their  first  season  of  participation  in  the 
experimental  regime.  For  the  purpose  of 
Phase  1,  the  following  conditions  apply: 

(A)  Phase  1  is  defined  as  a  vessel’s 
first  200,000  pot  hours  of  effort  at  the 
start  of  its  first  fishing  season. 

(B)  Every  vessel  conducting  Phase  1 
must  expend  its  first  200,000  pot  hours 
of  effort  within  a  total  area  delineated 
by  12  0.5°  latitude  by  1°  longitude 
blocks.  These  blocks  shall  be  designated 
A  through  L.  The  blocks  and  northeast 
corner  of  each  block  are  illustrated  in 
Figure  2  of  this  part.  For  each  string,  pot 
hours  are  calculated  by  taking  the  total 
number  of  pots  on  the  string  and 
multiplying  by  the  soak  time  (in  hours) 
for  that  string. 

(C)  Vessels  shall  not  fish  outside  the 
area  delineated  by  the  12  0.5°  latitude 
by  1°  longitude  blocks  prior  to 
completing  Phase  1. 

(Dj  During  Phase  1,  vessels  shall  not 
expend  more  than  30,000  pot  hours  in 
any  single  0.5°  latitude  by  1°  longitude 
block. 

(E)  If  a  vessel  returns  to  port  before  it 
has  expended  200,000  pot  hours  in 
Phase  1,  the  balance  of  remaining  pot 
hours  must  be  expended  before  the 
vessel  can  consider  Phase  1  to  be 
completed. 

(F)  After  completing  200,000  pot 
hours  of  experimental  fishing,  vessels 
shall  consider  Phase  1  to  be  completed 
and  may  commence  fishing  in  a  normal 
fashion. 
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(iii)  Normal  fishing  operations  must 
be  conducted  in  accordance  with  the 
regulations  set  out  in  paragraph  (k)  of 
this  section. 

(iv)  For  the  purposes  of  implementing 
normal  fishing  operations  after  Phase  1 
of  the  experimental  regime,  the  10-day 
catch  and  effort  reporting  system  set  out 
in  §  380.24(b)  applies. 

(v)  Vessels  shall  conduct  Phase  2  of 
the  experimental  regime  at  the  start  of 
their  second  season  of  participation  in 
the  experimental  regime.  For  the 
purpose  of  Phase  2,  the  following 
conditions  apply: 

(A)  Every  vessel  conducting  Phase  2 
must  fish  in  three  small  squares 
measuring  approximately  26  square 
nautical  miles  in  area  (the  dimensions 
of  these  squares  shall  be  6“  latitude  by 
7.5°  longitude).  These  squares  shall  be 
subdivisions  of  the  blocks  delineated  in 
Phase  1  of  the  experimental  regime  and 
designated  Al  through  L40.  The  squares 
and  northeast  comer  of  each  square  are 
illustrated  in  Figure  2  of  this  part. 

(B)  Vessels  must  fish  continuously 
(except  in  emergencies  or  foul  weather 
conditions)  within  a  single  square  until 
the  average  catch  per  pot  has  been 
reduced  to  25  percent  or  less  of  its 
initial  value  and  then  continue  fishing 
for  an  additional  7,500  pot  hours.  Not 
more  than  50,000  total  pot  hours  shall 
be  expended  in  each  square.  For  the 
purposes  of  Phase  2,  the  initial  catch 
rate  for  a  particular  square  shall  be 
defined  as  the  average  catch  per  pot 
calculated  ftx)m  the  first  five  sets  made 
in  that  square.  Soak  times  for  these 
initial  sets  sh.all  be  at  least  24  hours. 

(C)  Vessels  must  finish  fishing  in  one 
square  before  starting  operations  in 
another  square. 

(D)  Vessels  must  attempt  to  distribute 
effort  throughout  the  entire  square  and 
not  fish  the  gear  in  the  same  location  on 
every  set. 

(E)  Vessel  captains  shall  decide  which 
three  squares  will  be  fished,  but  selected 
squares  may  not  be  conti^ous. 

(F)  Alter  completing  fishing 
operations  in  the  third  square,  fishing 
vessels  shell  consider  Phase  2  to  be 
completed  and  commence  fishing  in  a 
normal  fashion. 

(vi)  For  the  purposes  of  implementing 
normal  fishing  operations  after  Phase  2 
of  the  experimental  regime,  the  10-day 
catch  and  effort  reporting  system  set  out 
in  §  380.24(b)  applies. 

(vii)  Vessels  must  conduct  Phase  3  of 
the  experimental  regime  at  the  end  of 
their  second  season  of  participation  in 
the  experimental  regime.  For  the 
purposes  of  Phase  3,  the  following 
conditions  apply; 

(A)  A  vessel  must  conduct  Phase  3  of 
•  he  experimental  regime  approximately 


1  week  prior  to  the  conclusion  of  its 
second  nshing  season.  A  vessel’s  fishing 
season  shall  be  concluded  if  the  vessel 
leaves  the  fishery  voluntarily  or  if  the 
fishery  is  closed  because  the  total 
allowable  catch  has  been  attained. 

(B)  If  a  vessel  captain  voluntarily 
concludes  fishing  operations,  the  vessel 
must  begin  implementing  Phase  3 
approximately  1  week  prior  to  the 
conclusion  of  its  fishing  operations. 

(C)  To  conduct  Phase  3,  every  vessel 
must  return  to  the  three  squares  it 
depleted  during  Phase  2  of  the 
experimental  regime  and  expend 
betw'een  10,000  and  15,000  pot  hours  of 
effort  In  each  stjuare. 

(viii)  To  facilitate  analysis  of  data 
collected  during  Phases  2  and  3,  vessels 
must  report  the  number  (Al  through 
L40)  of  the  square  where  fishing 
occurred,  date,  fishing  effort  (number 
and  spacing  of  pots  and  soak  time),  and 
catch  (numbers  and  weight)  for  each 
haul. 

(ix)  Data  collected  during  the 
experimental  regime  must  be  submitted 
to  the  Assistant  Administrator  by 
August  15  of  the  prevailing  split-year. 

(x)  Vessels  that  complete  all  three 
phases  of  the  experimental  regime  will 
not  be  required  to  conduct  experimental 
fishing  in  future  seasons.  However, 
these  vessels  must  abide  by  the 
requirements  of  paragraph  (k)  of  this 
section. 

(xi)  Fishing  vessels  shall  participate 
in  the  experiment  independently  (e.g., 
vessels  may  not  coopierate  to  complete 
phases  of  the  experiment). 

(xii)  Crabs  captured  during  the 
experimental  regime  shall  be  considered 
part  of  the  prevailing  catch  level  for  the 
current  fishing  season. 

(xiii)  The  experimental  regime  shall 
be  instituted  for  a  period  of  3  split-years 
(1993/94  through  1995/96),  and  is 
subject  to  revision  by  the  Commission 
during  this  period.  Fishing  vessels  that 
begin  experimental  fishing  in  the  1995/ 
96  split-year  must  complete  the  regime 
during  the  1996/97  split  year. 

4.  In  §  380.24,  paragraph  (g)(l)(i)  is 
amended  by  removing  the  word  “and” 
at  the  end  of  the  paragraph,  paragraphs 

(f)  introductory  text,  (f)(2),  (^(1) 
introductory  text,  (g)(l)(ii),  and  (g)(2)  are 
revised,  and  paragraphs  (f)(3),  (g)(1)  (iii) 
and  (iv)  are  added  to  read  as  follows; 

§380.24  Reporting  requirements. 

*  •  *  *  ♦ 

(f)  Monthly  biological  data  reporting 
for  D.  eleginoides  for  fishing  in 
statistical  subarea  48.3  during  the 
period  fi-om  December  6, 1993,  through 
March  31, 1994,  is  established  as 
follows; 

*  *  *  *  » 


(2)  Length  measurements  of  fish 
should  be  rmmded  down  to  the  nearest 
centimeter. 

(3)  Representative  samples  of  length 
composition  should  be  taken  from  a 
single  fishing  ground,  defined  as  the 
area  within  a  single,  fine-scale  grid 
rectangle  of  0.5®  latitude  by  1® 
longitude.  In  the  event  the  vessel  moves 
fi'om  one  fishing  ground  to  another 
during  the  course  of  a  month,  then 
separate  length  compositions  must  be 
submitted  for  each  fishing  ground. 

(g)  ‘  * 

(1)  The  following  data  must  be 
reported  to  the  Assistant  Administrator 
by  August  15,  1994,  for  catches  taken 
between  November  6,  1993,  and  July  31. 
1994; 

***** 

(ii)  The  species,  size  and  sex  of 
representative  subsaraples  of  between 
35  and  50  crabs  sampled  every  day  from 
the  line  hauled  just  prior  to  noon, 
according  to  the  procedure  set  out  in 
Figure  2  of  this  part  ; 

(iii)  The  species,  size  and  sex  of 
representative  subsamples  of  bycatch 
caught  in  traps:  and 

(iv)  Other  relevant  data  as  set  out  in 
Figure  3  of  this  part. 

(2)  Data  on  catches  taken  between  July 
31,  1994,  and  August  31,  1994,  must  be 
submitted  to  the  Assistant 
Administrator  by  September  15,  1994. 
***** 

5.  In  §  380.26,  paragraphs  (d)  through 

(h)  are  revised  to  read  as  follows: 

§380.26  Closures. 
***** 

(d)  The  fishery  for  D.  eleginoides  in 
statistical  subarea  48.3  shall  close  on 
September  15, 1994,  or  when  the  total 
catch  reaches  1,300  tons,  whichever 
comes  first. 

(e)  The  fishery  for  D.  eleginoides  in 
statistical  subarea  48.4  shall  close  on 
November  6, 1994,  or  when  the  total 
catch  reaches  28  tons,  whichever  comes 
first. 

(f)  The  fishery  for  C.  gunnari  in 
statistical  subarea  48.3  is  open  from 
January  1, 1994,  through  March  31, 
1994.  It  shall  close  on  April  1, 1994;  the 
point  when  bycatch  of  any  of  the 
species  N.  gibberifrons,  C.  aceratus,  N. 
rossii,  N.  squamifrons,  P.  georgianus,  or 
P.  b.  guntheri  reaches  its  bycatch  limit; 
or  the  point  when  the  total  catch  of  C. 
gunnari  reaches  9,200  tons,  whichever 
comes  first.  Once  closed,  the  fishery 
shall  remain  closed  until  November  5, 
1994. 

(g)  The  directed  fishery'  for  E. 
carlsbergi  in  statistical  subarea  48.3 
during  the  period  from  November  6, 
1993,  through  November  5, 1994,  shall 
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close  when  the  bycatch  of  any  of  the 
species  N.  gibberifrons,  C.  aceratus,  N. 
rossii,  N.  squamifrons,  P.  georgianus,  or 
P.  b.  guntheri  reaches  its  bycatch  limit, 
or  when  the  total  catch  of  E.  carlsbergi 
reaches  200,000  tons,  whichever  comes 
first. 

(h)  The  directed  fishery  for  E. 
carlsbergi  in  the  Shag  Rocks  region  of 
statistical  subarea  48.3  during  the 
period  from  November  6, 1993,  through 
November  5, 1994,  shall  close  when  the 
bycatch  of  any  of  the  species  named  in 
paragraph  (g)  of  this  section  reaches  its 
bycatch  limit  or  if  the  total  catch  of  E. 
carlsbergi  reaches  43,000  tons, 
whichever  comes  first. 

*  H  it  it  it 

6.  In  §  380.27,  paragraphs  (c)  and  (d) 
are  revised  and  paragraph  (e)  is  added 
to  read  as  follows: 

§  380.27  Gear  restrictions. 
***** 

(c)  The  use  of  bottom  trawls  in  the 
directed  fishery  for  C.  gunnari  in 
statistical  subaiea  48.3  during  the 
period  from  November  6, 1993,  through 
November  5, 1994,  is  prohibited. 

(d)  The  use  of  any  gear,  except  crab 
pots  (traps),  in  the  crab  fishery  in 
statistical  area  48  during  the  period 
from  November  6, 1993,  through 
November  5, 1994,  is  prohibited. 

(e)  The  following  measures  apply  to 
the  use  of  plastic  packaging  bands: 

(1)  All  packaging  bands,  once 
removed  from  packages,  must  be  cut. 
such  that  they  do  not  form  a  continuous 
loop; 

(2)  The  use  on  fishing  vessels  of 
plastic  packaging  bands  to  secure  bait 
boxes  is  prohibited  beginning  in  the 
1995/96  season;  and 

(3)  The  use  of  plastic  packaging  bands 
for  other  purposes  on  fishing  vessels 
that  do  not  use  on-board  incinerators  is 
prohibited  begiiming  in  the  1996/97 
season. 

7.  A  new  §  380.30  is  added  to  read  as 
follows: 

§  380.30  Exploratory  fisheries. 

(a)  An  exploratory  fishery,  for 
purposes  of  this  section,  is  a  fishery  that 
was  previously  defined  as  a  new  fishery 
under  §  380.29. 

(b)  A  fishery  will  continue  to  be 
classified  as  an  exploratory  fishery  until 
sufficient  information  is  available  to: 

(1)  Evaluate  the  distribution, 
abundance,  and  demography  of  the 
target  species,  leading  to  an  estimate  of 
the  fishery’s  potential  yield; 

(2)  Review  the  fishery’s  potential 
impacts  on  dependent  and  related 
species;  and 

(3)  Allow  the  CCAMLR  Scientific 
Committee  to  formulate  and  provide 


advice  to  the  Commission  on 
appropriate  harvest  catch  levels  and 
fishing  gear. 

(c)  Each  vessel  participating  in  an 
exploratory  fishery  must  carry  a 
scientific  observer. 


Table  2.— Northeast  Corners  for 
6°  Latitude  by  7.5“  Longitude 
Squares  That  Are  To  Be  Consid¬ 
ered  THE  Operational  Area  for 
Fishing  Vessels  Conducting 
Phases  2  and  3  of  the  Experh 


(d)  The  operator  of  any  vessel 
engaging  in  an  exploratory  fishery  must 
submit,  by  the  date  specified  in  the 
operator’s  harvesting  permit,  catch, 
effort,  and  related  biological,  ecological, 
and  environmental  data  as  required  by 
a  data  collection  plan  for  the  fishery 
formulated  by  the  CCAMLR  Scientific 
Committee, 

(e)  In  addition  to  the  requirements  in 
§  380.4,  any  individual  planning  to 
enter  an  exploratory  fishery  must  notify 
the  Assistant  Administrator  no  later 
than  4  months  in  advance  of  the  annual 
meeting  of  CCAMLR.  The  Assistant 
Administrator  will  not  issue  a  permit  to 
enter  an  exploratory  fishery  until  after 
the  requirements  of  §  380.4  have  been 
met  and  the  meeting  of  CCAMLR  which 
receives  and  considers  the  notice  made 
to  the  Assistant  Administrator  has  been 
concluded. 

8.  Figure  2  is  added  to  part  380  to 
read  as  follows: 

Figure  2  to  Part  380 — Locations  of 
Fishing  Areas  for  the  Experimental 
Regime  of  the  Exploratory  Crab  Fishery 

Table  1.— Northeast  Corners  for 
Twelve  0.5“  Latitude  by  1“  Lon¬ 
gitude  Blocks  That  Are  Consid¬ 
ered  To  Be  the  Operational 
Area  for  Fishing  Vessels  Con¬ 
ducting  Phase  1  of  the  Experi¬ 
mental  Crab  Fishery  Regime 
(Conservation  Measure  75/Xll) 


Block 

Number 

Coordinates  of  North¬ 
east  Corner 

Latitude 

Longitude 

A  . . . . 

53  30.0  S 

39  00.0  W. 

B . 

53  30.0  S 

38  00.0  W. 

C . 

53  30.0  S 

37  00.0  W. 

D . . . 

53  30.0  S 

36  00.0  W. 

E  . 

53  30.0  S 

35  00.0  W. 

F  . 

54  00.0  S 

36  00.0  W. 

G . 

54  00.0  S 

35  00.0  W. 

H . 

54  30.0  S 

35  00.0  W. 

1  . 

54  30.0  S 

34  00.0  W. 

J . 

55  00.0  S 

36  00.0  W. 

K  . 

55  00.0  S 

35  00.0  W. 

L  . . . 

55  00.0  S 

34  00.0  W. 

MENTAL  Crab  Fishery  Regime 
(Conservation  Measure  75/Xll). 
Vessels  Shall  Not  Conduct 
Fishing  Operations  in  Areas 
Listed  as  "CLOSED” 


Square  Number 

Coordinates  of  North-  1 

east  Corr>er  1 

Latitude 

Longitude 

A1  . . 

53  30.0  S 

39  52.5  W. 

A2  . 

53  30.0  S 

39  45.0  W. 

A3 . 

53  30.0  S 

39  37.5  W. 

A4  . . 

53  30.0  S 

39  30.0  W. 

A5  . . 

53  30.0  S 

39  22.5  W. 

A6 . 

53  30.0  S 

39  15.0  W. 

A7  . 

53  30.0  S 

39  07.5  W. 

A8  . 

53  30.0  S 

39  00.0  W. 

A9  . 

53  36.0  S 

39  52.5  W. 

A10 . 

53  36.0  S 

39  45.0  W. 

All  . 

53  36.0  S 

39  37.5  W. 

A12  . 

53  36.0  S 

39  30.0  W. 

A13 . 

53  36.0  S 

39  22.5  W. 

A14  . 

53  36.0  S 

39  15.0  W. 

A15  . 

53  36.0  a 

39  07.5  W. 

A16  . 

53  36.0  S 

39  00.0  W. 

A17  . 

53  42.0  S 

39  52.5  W. 

A18  . 

53  42.0  S 

39  45.0  W. 

A19  . 

53  42.0  S 

39  37.5  W. 

A20  . 

53  42.0  S 

39  30.0  W. 

A21  . 

53  42.0  S 

39  22.5  W. 

A22  . 

53  42.0  S 

39  15.0  W. 

A23  . 

53  42.0  S 

39  07.5  W. 

A24  . 

53  42.0  S 

39  00.0  W. 

A25  . 

53  48.0  S 

39  52.5  W. 

A26  . 

53  48.0  S 

39  45.0  W. 

A27  . . 

53  48.0  S 

39  37.5  W. 

A28  . 

53  48.0  S 

39  30.0  W. 

A29 . 

53  48.0  S 

39  22.5  W. 

A30 . 

53  48.0  S 

39  15.0  W. 

A31  . 

53  48.0  S 

39  07.5  W. 

A32  . . . 

53  48.0  S 

39  00.0  W. 

A33  . . 

53  54.0  S 

39  52.5  W. 

A34  . . . 

53  54.0  S 

39  45.0  W. 

A35 . 

53  54.0  S 

39  37.5  W. 

A36 . 

53  54.0  S 

39  30.0  W. 

A37  . 

53  54.0  S 

39  22.5  W. 

A38 . 

53  54.0  S 

39  15.0  W. 

A39 . 

53  54.0  S 

39  07.5  W. 

A40  . 

53  54.0  S 

39  00.0  W. 

B1  . 

53  30.0  S 

38  52.5  W. 

B2  . 

53  30.0  S 

38  45.0  W. 

B3 . 

53  30.0  S 

38  37.5  W. 

B4  . 

53  30.0  S 

38  30.0  W. 

B5 . 

53  30.0  S 

38  22.5  W. 

B6  . 

53  30.0  S 

38  15.0  W.  " 

B7  . 

53  30.0  S 

38  07.5  W. 

B8  . 

53  30.0  S 

38  00.0  W. 

B9 . 

53  36.0  S 

38  52.5  W. 

B10 . 

53  36.0  S 

38  45.0  W. 

B11  . 

53  36.0  S 

38  37.5  W. 

B12  . 

53  36.0  S 

38,30.0  W. 

B13 . 

53  36.0  S 

38  22.5  W. 

B14  . 

53  36.0  S 

38  15.0  W. 

B15 . 

53  36.0  S 

38  07.5  W. 

B16 . 

53  36.0  S 

38  00.0  W. 

B17 . 

53  42.0  S 

38  52.5  W. 
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Table  2.— Northeast  Corners  for  I 

Table  2.— Northeast  Corners  for  I 

6°  Latitude 

BY  7.5“  LONGITUDE 

6°  Latitude 

BY  7.5“  Longitude 

Squares  That  Are  To  Be  Consid- 

Squares  That  Are  To  Be  Consid- 

ERED  THE  OPERATIONAL  AREA  FOR 

ERED  THE  OPERATIONAL  AREA  FOR 

Fishing  Vessels  Conducting 

Fishing  Vessels  Conducting 

Phases  2  and  3  of  the  Experi- 

Phases  2  and  3  of  the  Experi- 

MENTAL  Crab  Fishery 

Regime 

MENTAL  Crab  Fishery 

Regime 

(Conservation  Measure  75/XII). 

(Conservation  Measure  75/XII). 

Vessels  Shall  Not 

Conduct 

Vessels  Shall  Not 

Conduct 

Fishing  Operations  in  Areas 

Fishing  Operations  in  Areas 

Listed  as  “CLOSED" — Continued 

Listed  as  “CLOSED" — Continued 

Coordinates  of  North- 

Coordinates  of  North- 

Square  Number 

east  Corner 

Square  Number 

east  Corner 

Latitude 

Longitude 

Latitude 

Longitude 

B18  . 

53  42.0  S 

38  45.0  W. 

C35 . 

53  54.0  S 

37  37.5  W. 

B19  . 

53  42.0  S 

38  37.5  W. 

C36 . 

53  54.0  S 

37  30.0  W. 

B20  . 

53  42.0  S 

38  30.0  W. 

C37 . 

53  54.0  S 

37  22.5  W. 

B21  . 

53  42.0  S 

38  22.5  W. 

C38 . 

53  54.0  S 

37  15.0  W. 

B22  . 

53  42.0  S 

38  15.0  W. 

C39 . 

53  54.0  S 

37  07.5  W. 

B23  . 

53  42.0  S 

38  07.5  W. 

C40 . 

53  54.0  S 

37  00.0  W. 

B24  . 

53  42.0  S 

38  00.0  W. 

D1  . 

53  30.0  S 

36  52.5  W. 

B25  . 

53  48.0  S 

38  52.5  W. 

D2 . 

53  30.0  S 

36  45.0  W. 

B26  . 

53  48.0  S 

38  45.0  W. 

D3 . 

53  30.0  S 

36  37.5  W. 

B27  . 

53  48.0  S 

38  37.5  W. 

D4  . 

53  30.0  S 

36  30.0  W. 

B28  . 

53  48.0  S 

38  30.0  W. 

D5 . 

53  30.0  S 

36  22.5  W. 

B29  . 

53  48.0  S 

38  22.5  W. 

D6 . 

53  30.0  S 

36  15.0  W. 

B30  . 

53  48.0  S 

38  15.0  W. 

D7 . 

53  30.0  S 

36  07.5  W. 

B31  . 

53  48.0  S 

38  07.5  W. 

D8 . 

53  30.0  S 

36  00.0  W. 

B32  . 

53  48.0  S 

38  00.0  W. 

D9 . 

53  36.0  S 

36  52.5  W. 

B33 . 

53  54.0  S 

38  52.5  W. 

DIO . 

53  36.0  S 

36  45.0  W. 

B34  . 

53  54.0  S 

38  45.0  W. 

Dll  . 

53  36.0  S 

36  37.5  W. 

B35 . 

53  54.0  S 

38  37.5  W. 

D12 . 

53  36.0  S 

36  30.0  W. 

B36  . 

53  54.0  S 

38  30.0  W. 

D13 . 

53  36.0  S 

36  22.5  W. 

B37  . 

53  54.0  S 

38  22.5  W. 

D14  . 

53  36.0  S 

36  15.0  W. 

B38  . 

53  54.0  S 

38  15.0  W. 

D15 . 

53  36.0  S 

36  07.5  W. 

B39  . 

53  54.0  S 

38  07.5  W. 

D16 . 

53  36.0  S 

36  00.0  W. 

B40  . 

53  54.0  S 

38  00.0  W. 

D17 . 

53  42.0  S 

36  52.5  W. 

C1  . 

53  30.0  S 

37  52.5  W. 

D18 . . 

53  42.0  S 

36  45.0  W. 

C2 . 

53  30.0  S 

37  45.0  W. 

D19 . 

53  42.0  S 

36  37.5  W. 

C3 . 

53  30.0  S 

37  37.5  W. 

D20 . 

53  42.0  S 

36  30.0  W. 

C4 . 

53  30.0  S 

37  30.0  W. 

D21  . 

53  42.0  S 

36  22.5  W. 

C5 . 

53  30.0  S 

37  22.5  W. 

D22 . 

53  42.0  S 

36  15.0  W. 

C6  . ; . 

53  30.0  S 

37  15.0  W. 

D23 . 

53  42.0  S 

36  07.5  W. 

C7 . 

53  30.0  S 

37  07.5  W. 

D24 . 

53  42.0  S 

36  00.0  W. 

C8 . 

53  30.0  S 

37  00.0  W. 

D25 . 

53  48.0  S 

36  52.5  W. 

C9 . 

53  36.0  S 

37  52.5  W. 

D26 . 

53  48.0  S 

36  45.0  W. 

CIO . 

53  36.0  S 

37  45.0  W. 

D27 . 

53  48.0  S 

36  37.5  W. 

C11  . . . 

53  36.0  S 

37  37.5  W. 

D28 . 

53  48.0  S 

36  30.0  W. 

C12 . 

53  36.0  S 

37  30.0  W. 

D29 . 

53  48.0  S 

36  22.5  W. 

C13 . 

53  36.0  S 

37  22.5  W. 

D30 . 

53  48.0  S 

36  15.0  W. 

C14 . 

53  36.0  S 

37  15.0  W. 

D31  . 

53  48.0  S 

36  07.5  W. 

C15 . 

53  36.0  S 

37  07.5  W. 

D32 . 

53  48.0  S 

36  00.0  W. 

C16 . 

53  36.0  S 

37  00.0  W. 

D33 . 

53  54.0  S 

36  52.5  W. 

C17 . 

53  42.0  S 

37  52.5  W. 

D34 . 

53  54.0  S 

36  45.0  W. 

C18 . 

53  42.0  S 

37  45.0  W. 

D35 . 

53  54.0  S 

36  37.5  W. 

C19 . 

53  42.0  S 

37  37.5  W. 

D36 . 

53  54.0  S 

36  30.0  W. 

C20 . 

53  42.0  S 

37  30.0  W. 

D37 . 

53  54.0  S 

36  22.5  W. 

C21  . 

53  42.0  S 

37  22.5  W. 

D38 . 

53  54.0  S 

36  15.0  W. 

C22 . 

53  42.0  S 

37  15.0  W. 

D39 . 

53  54.0  S 

36  07.5  W. 

C23 . 

53  42.0  S 

37  07.5  W. 

D40 . 

53  54.0  S 

36  00.0  W. 

C24 . 

53  42.0  S 

37  00.0  W. 

El  . 

53  30.0  S 

35  52.5  W. 

C25 . 

53  48.0  S 

37  52.5  W. 

E2 . 

53  30.0  S 

35  45  0  W. 

C26 . 

53  48.0  S 

37  45.0  W. 

E3 . 

53  30.0  S 

35  37.5  W. 

C27 . 

53  48.0  S 

37  37.5  W. 

E4  . 

53  30.0  S 

35  30.0  W. 

C28 . 

53  48.0  S 

37  30.0  W. 

E5 . 

53  30  0  S 

35  22  5  W. 

C29 . 

53  48.0  S 

37  22.5  W. 

E6  . 

53  30  0  S 

35  15.0  W. 

C30 . 

53  48.0  S 

37  15.0  W. 

E7  . 

53  30  0  S 

35  07.5  W. 

C31  . 

53  48.0  S 

37  07.5  W. 

E8 . 

53  30  0  S 

35  00  0  W. 

C32 . 

53  48.0  S 

37  00.0  W. 

E9 . 

53  36  0  S 

35  52  5  W 

C33 . 

53  54.0  S 

37  52.5  W. 

E10 . 

53  36  0  S 

35  45  0  W 

C34 . 

53  54.0  S 

37  45.0  W. 

Ell  . 

53  36.0  S 

35  37.5  W. 

Table  2.— Northeast  Corners  for 
6°  Latitude  by  7.5°*  Longitude 
Squares  That  Are  To  Be  Consid¬ 
ered  THE  Operational  Area  for 
Fishing  Vessels  Conducting 
Phases  2  and  3  of  the  Experi¬ 
mental  Crab  Fishery  Regime 
(Conservation  Measure  75/XII). 
Vessels  Shall  Not  Conduct 
Fishing  Operations  in  Areas 
Listed  as  “CLOSED”— Continued 


Square  Number 

Coordinates  of  North¬ 
east  Corner 

Latitude 

Longitude 

E12  . 

53  38.0  S 

35  30.0  W. 

E13  . 

53  36.0  S 

35  22.5  W. 

E14  . 

53  36.0  S 

35  15.0  W. 

E15  . 

53  36.0  S 

35  07.5  W. 

E16  . 

53  36.0  S 

35  00.0  W. 

E17  . 

53  42.0  S 

35  52.5  W. 

E18  . 

53  42.0  S 

35  45.0  W. 

E19  . 

53  42.0  S 

35  37.5  W. 

E20  . 

53  42.0  S 

35  30.0  W. 

E21  . 

53  42.0  S 

35  22.5  W. 

E22  . 

53  42.0  S 

35  15.0  W. 

E23  . 

53  42.0  S 

35  07.5  W. 

E24  . 

53  42.0  S 

35  00.0  W. 

E25  . 

53  48.0  S 

35  52.5  W. 

E26  . 

53  48.0  S 

35  45.0  W. 

E27  . 

53  48.0  S 

35  37.5  W. 

E28  . 

53  48.0  S 

35  30.0  W. 

E29  . 

53  48.0  S 

35  22.5  W. 

E30  . 

53  48.0  S 

35  15.0  W. 

E31  . . . 

53  48.0  S 

35  07.5  W. 

E32  . 

53  48.0  S 

35  00.0  W. 

E33  . 

53  54.0  S 

35  52.5  W. 

E34  . 

53  54.0  S 

35  45.0  W. 

E35  . 

53  54.0  S 

35  37.5  W. 

E36  . 

53  54.0  S 

35  30.0  W. 

E37  . 

53  54.0  S 

35  22.5  W. 

E38  . 

53  54.0  S 

35  15.0  W. 

E39  . 

53  54.0  S 

35  07.5  W. 

E40  . 

53  54.0  S 

35  00.0  W. 

FI  . 

54  00.0  S 

36  52.5  W. 

F2  . 

54  00.0  S 

36  45.0  W. 

F3  . . . 

54  00.0  S 

36  37.5  W. 

F4  . 

54  00.0  S 

36  30.0  W. 

F5  . : 

54  00.0  S 

36  22.5  W. 

F6  . 

54  00.0  S 

36  15.0  W. 

F7  . 

54  00.0  S 

36  07.5  W. 

F8  . 

54  00.0  S 

36  00.0  W. 

F9  . 

CLOSED 

CLOSED. 

F10  . 

CLOSED 

CLOSED. 

F11  . 

54  06.0  S 

36  37.5  W. 

F12  . 

54  06.0  S 

36  30.0  W. 

F13  . 

54  06.0  S 

36  22.5  W. 

F14  . 

54  06.0  S 

36  15.0  W. 

F15  . 

54  06.0  S 

36  07.5  W. 

F16  . 

54  06.0  S 

36  00.0  W. 

F17  . 

CLOSED 

CLOSED. 

F18  . 

CLOSED 

CLOSED. 

F19  . 

CLOSED 

CLOSED. 

F20  . 

54  12.0  S 

36  30.0  W. 

F21  . 

54  12.0  S 

36  22.5  W. 

F22  . 

54  12.0  S 

36  15.0  W. 

F23  . 

54  12.0  S 

36  07.5  W. 

F24  . 

54  12.0  S 

36  00.0  W. 

F25  . 

CLOSED 

CLOSED. 

F26  . 

CLOSED 

CLOSED. 

F27  . 

CLOSED 

CLOSED. 

F28  . 

CLOSED 

CLOSED. 
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Table  2.— Northeast  Corners  for 
6°  Latitude  by  7.5°  Longitude 
Squares  That  Are  To  Be  Consid¬ 
ered  THE  Operational  Area  for 
Fishing  Vessels  Conducting 
Phases  2  and  3  of  the  Experi¬ 
mental  Crab  Fishery  Regime 
(Conservation  Measure  75/Xlt). 
Vessels  Shall  Not  Conduct 
Fishing  Operations  in  Areas 
Listed  as  “CLOSED"— Continued 


Table  2.— Northeast  Corners  for 
6°  Latitude  by  7.5°  Longitude 
Squares  That  Are  To  Be  Consid¬ 
ered  THE  Operational  Area  for 
Fishing  Vessels  Conducting 
Phases  2  and  3  of  the  Experi¬ 
mental  Crab  Fishery  Regime 
(Conservation  Measure  75/Xll). 
Vessels  Shall  Not  Conduct 
Fishing  Operations  in  Areas 
Listed  as  “CLOSED" — Continued 


Table  2.— Northeast  Corners  for 
6°  Latitude  by  7.5°  Longitude 
Squares  That  Are  To  Be  Consid¬ 
ered  THE  Operational  Area  for 
Fishing  Vessels  Conducting 
Phases  2  and  3  of  the  Experi¬ 
mental  Crab  Fishery  Regime 
(Conservation  Measure  75/Xil). 
Vessels  Shall  Not  Conduct 
FiSHit>iG  Operations  in  Areas 
Listed  as  “CLOSED"— Continued 


Square  Number 

Coordinates  of  North¬ 
east  Corner 

Latitude 

Lor>gitude 

F29  . 

CLOSED 

CLOSED. 

F30  . 

CLOSED 

CLOSED. 

F31  . 

54  18.0  S 

36  07  5  W. 

F32  . 

54  18.0  S 

36  00.0  W. 

F33  . 

CLOSED 

CLOSED. 

F34  . 

CLOSED 

CLOSED. 

F35  . 

CLOSED 

CLOSED. 

F36  . 

CLOSED 

CLOSED. 

F37  . 

CLOSED 

CLOSED. 

F38  . 

CLOSED 

CLOSED. 

F39  . 

CLOSED 

CLOSED. 

F40  . . 

54  24.0  S 

36  00.0  W. 

G1  . - 

54  00.0  S 

35  52.5  W. 

G2 . 

54  00.0  S 

35  45.0  W. 

G3 . 

54  00.0  S 

35  37.5  W. 

G4 . 

54  00.0  S 

35  30.0  W. 

G5 . 

54  00.0  S 

35  22.5  W. 

G6 . 

54  00.0  S 

35  15.0  W. 

G7 . 

54  00.0  S 

35  07.5  W. 

G8 . 

54  00.0  S 

35  00.0  W. 

G9 . 

54  06.0  S 

35  52.5  W. 

G10 . 

54  06.0  S 

35  45.0  W. 

G11  . 

54  06.0  S 

35  37.5  W. 

G12 . 

54  06.0  S 

35  30.0  W. 

G13 . 

54  06.0  S 

35  22.5  W. 

G14 . 

54  06.0  S 

35  15.0  W. 

G15 . 

54  06.0  S 

35  07.5  W. 

G16 . 

54  06.0  S 

35  00.0  W. 

G17 . 

54  12.0  S 

35  52.5  W. 

G18 . 

54  12.0  S 

35  45.0  W. 

G19 . 

54  12.0  S 

35  37.5  W. 

G20 . 

54  12.0  S 

35  30.0  W. 

G21  . 

54  12.0  S 

35  22.5  W. 

G22 . 

54  12.0  S 

35  15.0  W. 

G23 . 

54  12.0  S 

35  07.5  W. 

G24 . 

54  12.0  S 

35  00.0  W. 

G25 . 

54  18.0  S 

35  52.5  W. 

G26 . 

54  18.0  S 

35  45.0  W. 

G27 . 

54  18.0  S 

35  37.5  W. 

G28 . 

54  18.0  S 

35  30.0  W. 

G29 . 

54  18.0  S 

35  22.5  W. 

G30 . 

54  18.0  S 

35  15.0  W. 

G31  . 

54  18.0  S 

35  07.5  W. 

G32 . 

54  18.0  S 

35  00.0  W. 

G33 . 

54  24.0  S 

35  52.5  W. 

G34 . 

54  24.0  S 

35  45.0  W. 

G35 . 

54  24.0  S 

35  37.5  W. 

G36 . 

54  24.0  S 

35  30.0  W. 

G37 . 

54  24.0  S 

35  22.5  W. 

G38 . 

54  24.0  S 

35  15.0  W. 

G39 . 

54  24.0  S 

35  07.5  W. 

G40 . 

54  24.0  S 

35  00.0  W. 

H1  . 

CLOSED 

CLOSED. 

H2 . 

54  30.0  S 

35  45.0  W. 

H3 . 

54  30.0  S 

35  37.5  W. 

H4 . 

54  30.0  S 

35  30.0  W. 

H5 . 

54  30.0  S 

35  22.5  W. 

Square  Number 

Coordinates  of  North¬ 
east  Corner 

Latitude 

Longitude 

H6 . 

54  30.0  S 

35  15.0  W. 

H7 . 

54  30.0  S 

35  07.5  W. 

H8 . 

54  30.0  S 

35  00.0  W. 

H9 . 

CLOSED 

CLOSED. 

H10 . 

54  36.0  S 

35  45.0  W. 

H11  . 

54  36.0  S 

35  37.5  W. 

H12 . 

54  36.0  S 

35  30.0  W. 

H13 . 

54  36.0  S 

35  22.5  W. 

H14 . 

54  36.0  S 

35  15.0  W. 

H15 . 

54  36.0  S 

35  07.5  W. 

H16 . 

54  36.0  S 

35  00.0  W. 

H17 . 

CLOSED 

CLOSED. 

HI  8 . . . 

54  42.0  S 

35  45.0  VV. 

H19 . 

54  42.0  S 

35  37.5  W. 

H20 . 

54  42.0  S 

35  30.0  W. 

H21  . 

54  42.0  S 

35  22.5  W. 

H22 . 

54  42.0  S 

35  15.0  W. 

H23 . 

54  42.0  S 

35  07.5  W. 

H24 . 

54  42.0  S 

35  00.0  W. 

H25 . 

54  48.0  S 

35  52.5  W. 

H26 . 

54  48.0  S 

35  45.0  W. 

H27 . 

54  48.0  S 

35  37.5  Vi. 

H28 . 

54  48.0  S 

35  30.0  W. 

H29 . 

54  48.0  S 

35  22.5  W. 

H30 . 

54  48.0  S 

35  15.0  W. 

H31  . 

54  48.0  S 

35  07.5  W. 

H32 . 

54  48.0  S 

35  00.0  W. 

H33 . 

54  54.0  S 

35  52.5  W. 

H34 . 

54  54.0  S 

35  45.0  W. 

H35 . 

54  54.0  S 

35  37.5  W. 

H36 . 

54  54.0  S 

35  30.0  W. 

H37 . 

54  54.0  S 

35  22.5  W. 

H38 . 

54  54.0  S 

35  15.0  W. 

H39 . 

54  54.0  S 

35  07.5  W. 

H40 . 

54  54.0  S 

35  00.0  W. 

11  . 

54  30.0  S 

34  52.5  W. 

12  . 

54  30.0  S 

34  45.0  W. 

13  . 

54  30.0  S 

34  37.5  W. 

14  . 

54  30.0  S 

34  30.0  W. 

15  . 

54  30.0  S 

34  22.5  W. 

16  . 

54  30.0  S 

34  15.0  W. 

17  . 

54  30.0  S 

34  07.5  W. 

18  . 

54  30.0  S 

34  00.0  W. 

19  . 

54  36.0  S 

34  52.5  W. 

no . 

54  36.0  S 

34  45.0  W. 

Ill  . 

54  36.0  S 

34  37.5  W. 

112  . 

54  36.0  S 

34  30.0  W. 

113  . 

54  36.0  S 

34  22.5  W. 

114  . 

54  36.0  S 

34  15.0  W. 

115  . 

54  36.0  S 

34  07.5  W. 

116  . 

54  36.0  S 

34  00.0  W. 

117  . 

54  42.0  S 

34  52.5  W. 

118  . 

54  42.0  S 

34  45.0  W. 

119  . 

54  42.0  S 

34  37.5  W. 

120  . 

54  42.0  S 

34  30.0  W. 

121  . 

54  42.0  S 

34  22.5  W. 

122  . 

54  42.0  S 

34  15.0  W. 

Square  Number 

Coordinates  of  North¬ 
east  Comer 

Latitude 

Longitude 

123  . 

54  42.0  S 

34  07.5  W. 

124  . 

54  42.0  S 

34  00.0  W. 

125  . 

54  48.0  S 

34  52.5  W. 

126  - . 

54  48.0  S 

34  45.0  W. 

127  . 

54  48.0  S 

34  37.5  W. 

128  . 

54  48.0  S 

34  30.0  W. 

129  . 

54  48.0  S 

34  22.5  W. 

130  . 

54  48.0  S 

34  15.0  W. 

131  . 

54  48.0  S 

34  07.5  W. 

132  . 

54  48.0  S 

34  00.0  W. 

133  . 

54  54.0  S 

34  52.5  W. 

134  . 

54  54.0  S 

34  45.0  Vi. 

135  . 

54  54.0  S 

34  37.5  Vi. 

136  . 

54  54.0  S 

34  30.0  Vi. 

137  . 

54  54.0  S 

34  22.5  W. 

138  . 

54  54.0  S 

34  15.0  W. 

139  . . . 

54  54.0  S 

34  07.5  W. 

MO  . 

54  54.0  S 

34  00.0  Vi. 

J1  . 

i  55  00.0  S 

36  52.5  Vi. 

J2 . 

55  00.0  S 

38  45.0  W. 

J3 . 

55  00.0  S 

36  37.5  Vi. 

J4 . i . 

55  00.0  S 

36  30.0  W. 

J5 . 

55  00.0  S 

36  22.5  W. 

J6 . 

55  00.0  S 

36  15.0  Vi. 

J7 . 

55  00.0  S 

38  07.5  Vi. 

J8 . 

55  00.0  S 

36  00.0  Vi. 

J9 . 

55  06.0  S 

38  52.5  Vi. 

J10 . 

55  06.0  S 

38  45.0  Vi. 

J11  . 

55  06.0  S 

38  37.5  Vi. 

J12 . 

55  06.0  S 

38  30.0  Vi. 

J13 . 

55  06.0  S 

38  22.5  Vi. 

J14 . 

55  06.0  S 

38  15.0  Vi. 

J15 . 

55  06.0  S 

38  07.5  Vi. 

J16 . . . 

55  06.0  S 

38  00.0  Vi. 

J17 . 

55  12.0  S 

38  52.5  W. 

J18 . 

55  12.0  S 

38  45.0  W. 

J19 . 

55  12.0  S 

38  37.5  Vi. 

J20 . 

55  12.0  S 

36  30.0  Vi. 

J21  . 

55  12.0  S 

36  22.5  Vi. 

J22 . 

55  12.0  S 

36  15.0  Vi. 

J23 . .'. . 

55  12.0  S 

36  07.5  VI. 

J24 . 

55  12.0  S 

36  00.0  Vi. 

J25 . 

55  18.0  S 

36  52.5  Vi. 

J26 . 

55  18.0  S 

36  45.0  Vi. 

J27 . 

55  18.0  S 

36  37.5  VI. 

J28 . 

55  18.0  S 

38  30.0  Vi. 

J29 . 

55  18.0  S 

36  22.5  VI. 

J30 . 

55  18.0  S 

36  15.0  Vi. 

J31  . 

55  18.0  S 

36  07.5  VI. 

J32 . 

55  18.0  S 

36  00.0  W. 

J33 . 

55  24.0  S 

36  52.5  W. 

J34 . . . 

55  24.0  S 

36  45.0  Vi. 

J36 . 

55  24.0  S 

36  37.5  VI. 

J36 . 

55  24.0  S 

36  30.0  Vi. 

J37 . 

55  24.0  S 

36  22.5  Vi. 

J38 . 

55  24.0  S 

38  15.0  Vi. 

J39 . 

55  24.0  S 

i  36  07.5  Vi. 
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Table  2.— Northeast  Corners  for 
6®  Latitude  by  7.5®  Longitude 
Squares  That  Are  To  Be  Consid¬ 
ered  THE  Operational  Area  for 
Fishing  Vessels  Conducting 
Phases  2  and  3  of  the  Experi¬ 
mental  Crab  Fishery  Regime 
(Conservation  Measure  75/Xll). 
Vessels  Shall  Not  Conduct 
Fishing  Operations  in  Areas 
Listed  as  “CLOSED” — Continued 


Square  Number 

Coordinates  of  North¬ 
east  Corner 

Latitude 

Longitude 

J40 . 

55  24.0  S 

36  00.0  W. 

K1  . 

55  00.0  S 

35  52.5  W. 

K2 . 

55  00.0  S 

35  45.0  W. 

K3 . 

55  00.0  S 

35  37.5  W. 

K4  . 

55  00.0  S 

35  30.0  W. 

K5 . 

55  00.0  S 

35  22.5  W. 

K6 . 

55  00.0  S 

35  15.0  W. 

K7  . 

55  00.0  S 

35  07.5  W. 

K8 . 

55  00.0  S 

35  00.0  W. 

K9  . 

55  06.0  S 

35  52.5  W. 

K10  . 

55  06.0  S 

35  45.0  W. 

K11  . . 

55  06.0  S 

35  37.5  W. 

K12  . 

55  06.0  S 

35  30.0  W. 

K13 . 

55  06.0  S 

35  22.5  W. 

K14  . 

55  06.0  S 

35  15.0  W. 

K15  . . 

55  06.0  S 

35  07.5  W. 

K16  . 

55  06.0  S 

35  00.0  W. 

K17  . 

55  12.0  S 

35  52.5  W. 

K18  . 

55  12.0  S 

35  45.0  W. 

K19  . 

55  12.0  S 

35  37.5  W. 

K20 . 

55  12.0  S 

35  30.0  W. 

K21  . 

55  12.0  S 

35  22.5  W. 

K22  . 

55  12.0  S 

35  15.0  W. 

K23  . 

55  12.0  S 

35  07.5  W. 

K24  . 

55  12.0  S 

35  00.0  W. 

K25 . 

55  18.0  S 

35  52.5  W. 

K26  . 

55  18.0  S 

35  45.0  W. 

K27  . 

55  18.0  S 

35  37.5  W. 

K28 . 

55  18.0  S 

35  30.0  W. 

K29  . 

55  18.0  S 

35  22.5  W. 

K30 . 

55  18.0  S 

35  15.0  W. 

K31  . 

55  18.0  S 

35  07.5  W. 

K32 . 

55  18.0  S 

35  00.0  W. 

K33 . 

55  24.0  S 

35  52.5  W. 

K34  . 

55  24.0  S 

35  45.0  W. 

K35 . 

55  24.0  S 

35  37.5  W. 

K36 . 

55  24.0  S 

35  30.0  W. 

K37 . 

55  24.0  S 

35  22.5  W. 

K38 . 

55  24.0  S 

35  15.0  W. 

K39 . 

55  24.0  S 

35  07.5  W. 

K40 . 

55  24.0  S 

35  00.0  W. 

Table  2.— Northeast  Corners  for 
6®  Latitude  by  7.5®  Longitude 
Squares  That  Are  To  Be  Consid¬ 
ered  THE  Operational  Area  for 
Fishing  Vessels  Conducting 
Phases  2  and  3  of  the  Experi¬ 
mental  Crab  Fishery  Regime 
(Conservation  Measure  75/Xll). 
Vessels  Shall  Not  Conduct 
Fishing  Operations  in  Areas 
Listed  as  “CLOSED” — Continued 


Square  Number 

CcK>rdinates  of  North¬ 
east  Corner 

Latitude 

Longitude 

LI  . 

55  00.0  S 

34  52.5  W. 

L2  . 

55  00.0  S 

34  45.0  W. 

L3  . 

55  00.0  S 

34  37.5  W. 

L4  . 

55  00.0  S 

34  30.0  W. 

L5  . 

55  00.0  S 

34  22.5  W. 

L6  . 

55  00.0  S 

34  15.0  W. 

L7  . .'. . 

55  00.0  S 

34  07.5  W. 

L8  . 

55  00.0  S 

34  00.0  W. 

L9  . 

55  06.0  S 

34  52.5  W. 

L10  . 

55  06.0  S 

34  45.0  W. 

L11  . 

55  06.0  S 

34  37.5  W. 

L12  . 

55  06.0  S 

34  30.0  W. 

L13  . 

55  06.0  S 

34  22.5  W. 

L14  . 

55  06.0  S 

34  15.0  W. 

L15  . 

55  06.0  S 

34  07.5  W. 

L16  . 

55  06.0  S 

34  00.0  W. 

L17  . 

55  12.0  S 

34  52.5  W. 

L18  . 

55  12.0  S 

34  45.0  W. 

L19  . 

55  12.0  S 

34  37.5  W. 

L20  . 

55  12.0  S 

34  30.0  W. 

L21  . 

55  12.0  S 

34  22.5  W. 

L22  . 

55  12.0  S 

34  15.0  W. 

L23  . 

55  12.0  S 

34  07.5  W. 

L24  . 

55  12.0  S 

34  00.0  W. 

L25  . 

55  18.0  S 

34  52.5  W. 

L26  . 

55  18.0  S 

34  45.0  W. 

L27  . 

55  18.0  S 

34  37.5  W. 

L28  . 

55  18.0  S 

34  30.0  W. 

L29  . 

55  18.0  S 

34  22.5  W. 

L30  . 

55  18.0  S 

34  15.0  W. 

L31  . 

55  18.0  S 

34  07.5  W. 

L32  . 

55  18.0  S 

34  00.0  W. 

L33  . 

55  24.0  S 

34  52.5  W. 

L34  . 

55  24.0  S 

34  45.0  W. 

L35  . 

55  24.0  S 

34  37.5  W. 

L36  . 

55  24.0  S 

34  30.0  W. 

L37  . 

55  24.0  S 

34  22.5  W. 

L38  . 

55  24.0  S 

34  15.0  W. 

L39  . 

55  24.0  S 

34  07.5  W. 

L40  . 

55  24.0  S 

34  00.0  W. 

9.  Figure  3  is  added  to  part  380  to 
read  as  follows: 

Figure  3  to  Part  380 — Data 
Requirements  for  the  Crab  Fishery  in 
Statistical  Subarea  48.3 

Catch  and  Effort  Data  ^ 

Cruise  Descriptions:  Cruise  code,  vessel 
code,  permit  number,  year. 

Pot  Descriptions:  Pot  shape,  dimensions, 
mesh  size,  funnel  attitude,  number  of 
chambers,  presence  of  an  escape  port. 

Effort  Descriptions:  Date,  time,  latitude  and 
longitude  of  the  start  of  the  set,  compass 
bearing  of  the  set,  total  number  of  pots  set, 
spacing  of  pots  on  the  line,  number  of  pots 
lost,  depth,  soak  time,  bait  type. 

Catch  Descriptions:  Retained  catch  in 
numbers,  by-catch  of  all  species,  incremental 
record  number  for  linking  with  sample 
information. 

Biological  Data 

For  these  data,  crabs  are  to  be  sampled 
from  the  line  hauled  just  prior  to  noon,  by 
collecting  the  entire  contents  of  a  number  of 
pots  spaced  at  intervals  along  the  line  so  that 
between  35  and  50  specimens  are 
represented  in  the  subsample. 

Cruise  Descriptions:  Cruise  code,  vessel 
code,  permit  number. 

Sample  Descriptions:  Date,  position  at  the 
start  of  the  set,  compass  bearing  of  the  set, 
line  number. 

Data:  Species,  sex,  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of  the 
destination  of  the  crab  (kept,  discarded, 
destroyed),  record  of  the  pot  number  from 
which  the  crab  comes. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  993  and  999 

[Docket  No.  FV93-893-2PR] 

Dried  Prunes  Produced  in  California 
and  Dried  Prunes  Imported  Into  the 
United  States;  Proposed  Rule  to 
Establish  a  Separate  Tolerance  for 
Prunes  Affected  by  Brown  Rot 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  This  proposed  rule  would 
establish  a  separate  brown  rot  tolerance 
for  dried  prunes  produced  in  California 
and  for  imported  dried  prunes. 

Currently,  the  combined  allowance  for 
mold,  imbedded  dirt,  insect  infestation 
and  decay  cannot  e>xeed  5  percent  for 
inbound  and  outbound  inspections. 

This  rule  would  specify  a  separate 
tolerance  of  3  percent  for  brown  rot 
affected  prunes,  within  the  combined 
tolerance  allowance  of  5  percent.  The 
proposed  tolerance  should  benefit 
producers,  handlers,  and  consumers, 
and  foster  continued  growth  of  the 
market  for  dried  prunes.  As  provided 
under  section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  a 
corresponding  change  should  be  made 
in  the  prnie  import  regulation. 

OATES:  Comments  must  be  received  on 
or  before  June  17, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 


FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  L.  Emmer,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.  O. 
Box  96458,  room  2523-S.,  Washington, 
DC  20090-6456;  telephone:  (202)  205- 
2829,  or  FAX  (202)  720-5698;  or 
Richard  P.  Van  Diest,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901,  OR  FAX  (202)  487-5906;  or 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  993  (7  CFR 
part  993),  both  as  amended,  hereinafter 
referred  to  as  the  “order”,  regulating  the 
handling  of  dried  prunes  produced  in 
California.  The  marketing  agreement 
and  order  are  authorized  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule,  which  would  also 
amend  the  prune  import  regulation 
(§  999.200),  is  also  issued  pursuant  to 
section  8e  of  the  Act.  Section  8e 
provides  that  whenever  certain 
specified  commodities,  including 
prunes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  Marketing  order  No.  993,  as 
amended  (7  CFR  part  993)  prescribes 
grade  and  size  requirements  for  dried 
prunes  produced  in  California. 

The  U.S.  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
imder  Federal  marketing  orders.  Thus, 
they  also  have  small  entity  orientation, 
and  impact  both  small  and  large 
business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders. 

There  are  approximately  20  handlers 
of  dried  prunes  produced  in  California 
subject  to  regulation  under  the 
marketing  order,  and  approximately 
1,360  producers  in  the  regulated  area.  In 
addition,  at  least  2  importers  of  dried 
prunes  are  subject  to  import  regulations 
and  would  be  affected  by  this  action. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  loss  than  $5,000,000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
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classified  as  small  entities.  The  majority 
of -the  importers  of  dried  prunes  may 
also  be  classified  as  small  entities. 

This  action  would  amend  paragraph 
(a)  of  §  993.601  of  the  California  dried 
prime  marketing  order's  rules  and 
regulations.  The  proposal  is  based  on  a 
unanimous  recommendation  of  the 
Prune  Marketing  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  and 
other  available  information. 

Paragraphs  (a)  and  (b)  of  §  993.49  of 
the  marketing  order  provide  the 
Secretary  the  authority  to  modify  the 
minimum  standards  for  natural 
condition  prunes  received  from 
producers  and  dehydrators  (inbound 
inspection).  Likewise,  paragraphs  (a) 
and  (b)  of  §  993.50  provide  the  Secretary 
authority  for  the  modification  of  the 
minimum  standards  for  prunes  that  are 
shipped  or  otherwise  disposed  of  by  a 
handler  (outbound  inspection). 
Whenever  a  regulation  is  established 
that  increases  grade  requirements,  it 
normally  applies  to  both  natural 
condition  (unprocessed)  prunes  and 
processed  (cleaned  or  treated  with  w’ater 
or  steam)  prunes.  Minimum  grade 
standards  are  specified  under  §  993.97 
and  have  been  modified  in  the  rules  and 
regulations  under  §§993.149  and 
993.150. 

Under  current  procedures  for 
ha.ndling  and  scoring  (inspecting) 
prunes,  clusters  of  brown  rot  affected 
prunes  are  removed  from  inbound 
samples  during  the  initial  grading 
process  and  are  not  scored  against  the 
lot.  However,  single  prunes  affected 
with  brown  rot  are  often  not  removed 
during  initial  grading  and  are 
subsequently  scored  as  defective  during 
inspection.  For  both  incoming  and 
outgoing  prune  inspections,  the 
combined  defect  allowance,  which 
includes  mold,  imbedded  dirt,  insect 
infestation  and  decay,  cannot  exceed  5 
percent. 

There  has  been  a  high  incidence  of 
browTi  rot  infection  in  the  1992  and 
1993  California  prune  crops.  Brown  rot 
is  caused  by  two  closely  related  fungi  in 
the  blossoms  and  fimit  of  prunes  and 
other  stone  fi'uits.  Success  of  treatment 
varies,  making  control  of  brown  rot  very 
difficult.  Previously  infected  orchards 
are  more  susceptible  to  re-infection, 
and,  thus,  a  reoccurrence  of  brown  rot 
in  the  1994  prune  crop  is  expected. 

Harvested  prunes  affected  by  brown 
rot  cannot  be  marketed  as  prunes  and. 
thus,  have  no  value  to  handlers,  since 
even  blending  them  with  good  prunes 
for  the  manu&cture  of  prune  products, 
such  as  prune  juice  and  concentrate, 
yields  an  unacceptable  flavor. 


Because  of  the  expected  high 
incidence  of  prunes  affected  by  brown 
rot  in  the  1994  crop,  the  Committee  met 
on  December  8, 1993,  and  unanimously 
recommended  establishing  a  separate 
defect  tolerance  of  3  percent  for  brown 
rot  to  be  included  in  the  current  5 
percent  combined  defects  tolerance  for 
mold,  imbedded  dirt,  insect  infestation 
and  decay.  Finally,  the  Committee 
recommended  that  the  new  tolerance  be 
applied  to  both  inbound  and  outbound 
inspections.  This  proposal  would  have 
the  effect  of  lowering  the  brown  rot 
tolerance  fi'om  the  current  maximum  of 
5  percent  (assuming  no  other  defects)  to 
a  maximum  of  3  percent. 

The  Committee  believes  the  addition 
of  specific  browm  rot  tolerances  will 
encourage  growers  to  improve  their 
cultural  practices  to  reduce  the 
incidence  of  brown  rot  in  their  1994 
crops.  In  addition,  notification  of  the 
new  requirements  early  in  the  growing 
season  would  provide  growers  with 
sufficient  time  to  implement  cultural 
practices  that  should  reduce  the 
incidence  of  brown  rot  in  their  prunes. 
The  California  prune  industry  would 
benefit  through  increased  sales,  which 
is  expected  to  improve  growers’  returns. 
Handlers  would  benefit  by  paying  for 
fewer  prunes  that  have  no  value  and  by 
lowering  their  sorting  costs.  Finally,  this 
recommendation  would  result  in  a 
consistently  higher  quality  product 
being  shipped,  which  would  benefit 
consumers. 

This  tolerance  would  also  apply  to 
imported  prunes.  Section  8e  of  the  Act 
requires  that  whenever  grade,  size, 
quality  or  maturity  requirements  are  in 
effect  for  dried  prunes  under  a  domestic 
marketing  order,  imported  dried  prunes 
must  meet  the  same  or  comparable 
requirements,  subject  to  concurrence  by 
the  United  States  Trade  Representative. 
Because  this  proposed  rule  would 
establish  an  additional  tolerance  for 
dried  prunes  under  the  domestic 
handling  regulation,  a  corresponding 
change  to  the  import  prune  regulation  (7 
CFR  999.20G]  is  needed  and  is  proposed 
in  this  rule. 

The  Committee  recommended  that 
this  action  become  effective  by  early 
July  1994,  to  ensure  that 
implementation  be  in  place  by  tlie 
beginning  of  the  1994-95  crop  year, 
which  b^ins  August  1, 1994.  The 
Committee  believes  that  by  delaying  the 
effective  date  luitil  the  1994-95  season, 
growers  will  have  ample  opportunity  to 
improve  their  cultural  practices  to 
reduce  their  incidence  of  brown  rot  next 
year. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule. 

List  of  Subjects 
7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements 

7  CFR  Part  999 

Import  regulations,  Dates,  Filberts, 
Prunes,  Raisins,  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  993  and  999  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  993  and  999  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

2.  Paragraph  (a)  of  §  993.601  is  revised 
to  read  as  follows: 

§  993.601  More  restrictive  grade 
regulation. 

(a)  Incoming  and  outgoing  regulation. 
Whenever  the  estimated  season  average 
price  to  producers  for  prunes  does  not 
exceed  the  parity  level  specified  in 
section  2(1)  of  the  act,  the  minimum 
standards  which  handlers’  receipts  of 
natural  condition  prunes  are  required  to 
meet  pursuant  to  §  993.49(a)  shall  be  the 
standards  specified  in  §  993.49(a)  and 
§993.97(1),  and  the  minimum  standards 
which  handlers’  shipments  or  other 
final  dispositions  of  prunes  are  required 
to  meet  pursuant  to  §  993.50(a)  shall  be 
the  applicable  standards  set  forth  in 
§  993.97  Exhibit  A;  minimum  standards, 
except  that  the  following  revised 
tolerance  allowances  shall  apply  in  lieu 
of  the  tolerance  allowances  prescribed 
in  paragraphs  I.  C.(2),  II.  C.(3),  I.  C.(5) 
and  II.  C.(6)  of  §  993.97  as  follows: 

(1)  The  combined  tolerance  allowance 
for  off-color,  inferior  meat  condition, 
end  cracks,  fermentation,  skin  or  flesh 
damage,  scab,  burned,  mold,  imbedded 
dirt,  insect  infestation,  and  decay  shall 
not  exceed  fifteen  percent  (15%),  except 
that  the  first  eight  percent  (8%)  of  end 
cracks  shall  be  given  one-half  value  and 
any  additional  percentage  of  end  cracks 
shall  be  given  full  value. 
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(2)  The  combined  tolerance  allowance 
for  mold,  brown  rot,  imbedded  dirt, 
insect  infestation,  and  decay  shall  not 
exceed  five  percent  (5%),  and,  within 
such  tolerance,  brown  rot  shall  not 
exceed  three  percent  (3%). 

PART  999— SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

3.  Section  999.200  is  amended  by 
revising  paragraph  C.(3)  of  Exhibit  A — 
Grade  R^uirements  to  read  as  follows: 

§  999.200  Regulation  governing  the 
importation  of  prunes. 
***** 

Exhibit  A 

Grade  Requirements 

***** 

C*  *  * 

(3)  The  combined  tolerance  allowance  for 
mold,  brown  rot,  imbedded  dirt,  insect 
infestation,  and  decay  shall  net  exceed  five 
percent  (5%),  and,  within  such  tolerance, 
brown  rot  shall  not  exceed  three  {lercent 
(3%). 

***** 

Dated;  May  12,  1994. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doa  94-12093  Filed  5-17-94;  8:45  am) 

BILUNQ  COOC  3410-O2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
(Docket  No.  94-NM-40-AD] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstreani  Model  4101  airplanes. 
This  proposal  would  require  installation 
of  a  placard  near  the  decouple  control 
handle  for  the  elevator  control  system  to 
ensure  that  the  pilots  are  made  aware 
that  maintenance  action  is  required  to 
reset  the  disconnect  unit  once  the 
decouple  control  handle  has  been 
pulled.  This  proposal  is  prompted  by  a 
report  that  if  the  decouple  control 
handle  for  the  elevator  control  system  is 
pulled,  the  lock  linkage  will  remain 
unlocked  until  it  is  reset  during 
maintenance.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  reduced  controllability  of  the 


airplane  due  to  loss  of  the  mechanical 
linkage  between  the  pilots’  elevator 
controls,  and  each  pilot  having  control 
authority  over  only  one-half  of  the 
elevator  control  system. 

OATES:  Comments  must  be  received  by 
July  14,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
4Q-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  “Comments  to 
Docket  Number  94-NM-40-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM— 40-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discus.sion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  if  the 
decouple  control  handle  for  the  elevator 
control  system  is  pulled,  the  lock 
linkage  will  remain  unlocked  until  it  is 
reset  during  maintenance.  If  the  lock 
linkage  remains  unlocked,  input  given 
by  each  pilot  into  the  elevator  control 
will  not  be  mechanically  linked. 
Therefore,  each  pilot  will  have  only 
about  one-half  the  normal  elevator 
control  authority  w’hen  moving  the 
elevator  control.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Jetstream  has  issued  Service  Bulletin 
J41-1 1-004,  Revision  1,  dated  March 
23, 1994,  that  describes  procedures  for 
installation  of  a  placard  on  the  left 
forward  trim  panel  of  the  center  console 
in  line  with  the  decouple  control  handle 
for  the  elevator  control  system. 
Installation  of  the  placard  will  ensure 
that  the  pilots  are  made  aware  that 
maintenance  action  is  required  to  reset 
the  disconnect  unit  once  the  decouple 
control  handle  for  the  elevator  control 
system  has  been  pulled.  The  CAA 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airolanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
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type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  a  placard  on  the  left 
forward  trim  panel  of  the  center  console 
in  line  with  the  decouple  control  handle 
of  the  elevator.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $440, 
or  $55  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  llie 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  c  ontained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Jetstream  Aircraft  Limited:  Docket  94-NM- 
40-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  through  41024 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  450  hours  time-in-service  after 
the  effective  date  of  this  AD,  install  a  placard 
on  the  left  forward  trim  panel  of  the  center 
console  in  line  with  the  decouple  control 
handle  for  the  elevator  control  system  in 
accordance  with  Jetstream  Service  Bulletin 
J41-11-004,  Revision  1,  dated  March  23, 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  May  12, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  94-12122  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 
[Docket  No.  94-NM-6&-AD] 

Airworthiness  Directives;  Airbus  Model 
A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  Model  A300-600  series 
airplanes.  This  proposal  would  require 
replacement  of  certain  Feel  and 
Limitation  Computers  (FLC)  with 
modified  FLC’s.  This  proposal  is 
prompted  by  reports  that  the  elevator 
control  on  several  in-service  airplanes 
operated  with  stiffiiess.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  stiff  operation  of  the 
elevator  control  and  undetected  loss  of 
the  rudder  travel  limitation  function, 
which  may  adversely  affect 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
July  15, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
55-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-55-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-55-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Direction  General  de  I’Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300-600  series  airplanes.  The 
DGAC  advises  that  operators  of  Model 
A300-600  s^ies  airplanes  reported  that 
the  elevator  control  on  several  in-service 
airplanes  operated  with  stiffness. 
Investigation  into  the  cause  of  this 
stiffness  revealed  that  the  Feel  and 
Limitation  Computer  (FLC)  may  be 
detecting  spurious  low  voltage.  This 
condition,  if  not  corrected,  could  result 
in  stiff  operation  of  the  elevator  control 
and  undetected  loss  of  the  rudder  travel 
limitation  function,  which  may 
adversely  affect  controllability  of  the 
airplane. 

Airbus  has  issued  Service  Bulletin 
A300-27-6025,  dated  September  15, 
1993,  that  describes  procedures  for 
replacement  of  certain  FLC’s  with 
modified  FLC’s.  These  replacement 
FLC’s  have  been  modified  in  accordance 
with  Aerospatiale  Service  Bulletin  35- 
900-27-013,  dated  September  29,  1993 
(for  FLC’s  having  part  number  35-900- 
2000-200);  Aerospatiale  Service 
Bulletin  35-900-27-012,  dated 
September  29, 1993  (for  FLC’s  having 
part  number  35-900-2000-  201);  or 
Aerospatiale  Service  Buletin  35-900- 
27-016,  Revision  1,  dated  December  15, 
1993  (for  FLC’s  having  part  number  35- 
900-3002-302).  The  Aerospatiale 
service  bulletins  describe  procedures  for 
adjustment  of  the  “UNDERVOLTAGE 
DETECTION”  signal  with  new  values  to 
preclude  stiff  operation  of  the  elevator 
control.  The  DGAC  classified  the  Airbus 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
94-046-156(8),  dated  February  16, 

.994,  in  order  to  assure  the  continued 


airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  certain  FLC’s  with 
modified  FLC’s.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  Airbus  service 
bulletin  described  previously.  This 
proposal  is  applicable  only  to  those 
airplanes  with  modified  FLC’s  that  have 
serial  numbers  prior  to  755. 

Note:  On  April  26, 1994,  the  FAA  issued 
AD  94-09-16,  Amendment  39-8905  (59  FR 
23133,  May  5, 1994),  which  addresses  this 
same  unsafe  condition,  but  applies  to 
airplanes  with  FLC’s  that  have  serial 
numbers  755  and  subsequent. 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $3,850, 
or  $110  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11,89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  94-NM-55-.^D. 

Applicability:  Model  A300-6()0  series 
airplanes,  as  listed  in  Airbus  Industrie 
Service  Bulletin  A30Q-27-0025,  dated 
September  15,  1993;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stiff  operation  of  the  elevator 
control  and  undetected  loss  of  the  rudder 
travel  limitation  function,  which  may 
adversely  affect  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  replace  Feel  and  Limitation 
Computers  (FLC)  having  part  number  (P/N) 
35-900-2000-200  or  35-900-2000-201, 
serial  numbers  prior  to  755;  and  FLC’s  having 
P/N  35-900-3002-302,  all  serial  numbers; 
with  an  FLC  that  has  been  previously 
modified;  in  accordance  with  Airbus  Service 
Bulletin  A300-27-6025,  dated  September  15, 
1993. 

(b)  As  of  a  date  1  year  after  the  effective 
date  of  this  AD,  no  person  shall  install,  on 
any  airplane,  an  FLC  having  P/N  35-900- 
2000-200,  35-900-2000-201,  or  35-900- 
3002-302,  that  has  not  been  previously 
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modified  in  accordance  with  Airbus  Service 
Bulletin  A300-27-6025,  dated  September  15, 

1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  apy,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  12, 

1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  94-12123  Filed  5-17-94;  8:45  ami 
BILUNQ  CODE  4910-1»-U 


14  CFR  Part  39 
[Docket  No.  S4-NM-36-nADl 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Model  ATR72-100  and  -200 
series  airplanes.  This  proposal  would 
require  a  one-time  dye  penetrant 
inspection  to  detect  cracking  in  certain 
hinge  pins  of  the  nose  landing  gear 
(NLG),  and  replacement  of  cracked  pins 
with  crack-free  pins.  This  proposal  is 
prompted  by  reports  of  cracking  of 
certain  hinge  pins  in  the  NLG.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  collapse  of  the 
NLG  due  to  cradung  of  the  hinge  pins. 
DATES:  Comments  must  be  received  by 
July  15, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  94-NM- 
36- AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 


Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substEince  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-36-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-36-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Direction  General  de  I’Aviation 
Civile  (DGAC),  which  is  the 


airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR72-100  and 
-200  series  airplanes.  The  DGAC 
advises  that  cracking  has  been  found  on 
the  hinge  pins  during  routine  overhaul 
of  the  nose  landing  gear  (NLG)  on  Model 
ATR72-100  and  -200  series  airplanes. 
The  cause  for  this  cracking  has  been 
attributed  to  improper  heat  treatment 
during  manufacture  of  the  hinge  pins. 

The  defective  pins  have  been  isolated  to 
those  manufactured  by  Nardi  having 
part  number  D56867  and  serial  numbers 
beginning  with  the  letter  “N.”  This 
condition,  if  not  corrected,  could  result 
in  collapse  of  the  NLG  due  to  cracking 
of  the  hinge  pins. 

Avions  de  Transport  Regional  has 
issued  Service  Bulletin  ATR72-32- 
1021,  dated  January  17, 1994,  that 
describes  procedures  for  a  one-time  dye 
penetrant  inspection  to  detect  cracking 
in  certain  binge  pins  of  the  NLG,  and 
replacement  of  cracked  pins  with  crack- 
fi^e  pins.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
94-002-019(B),  dated  January  5, 1994, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  Freuice  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  U^je  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  dye  penetrant  inspection  to 
detect  cracking  in  certain  hinge  pins  in 
the  NLG,  and  replacement  of  cracked 
pins  with  crack-free  pins.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  28  airplanes 
of  LT.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
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estimated  to  be  $9,240,  or  $330  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  end  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  94-NM-36-AD. 

Applicability:  Model  ATR72-100  and  -200 
series  airplanes  equipped  with  hinge  pins 
installed  at  the  nose  landing  gear  (NLG)  that 


are  manufactured  by  Nardi,  have  part  number 
D56867,  and  have  serial  numbers  beginning 
with  the  letter  “N”;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  NLG  due  to 
cracking  of  the  hinge  pins,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  10.000  total 
landings  or  within  1.000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  dye  penetrant  inspection  to 
detect  cracking  in  the  hinge  pins  of  the  NLG 
in  accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR72-32-1021, 
dated  January  17, 1994. 

(1)  If  no  cracking  is  found,  prior  to  further 
flight,  reinstall  that  hinge  pin  in  accordance 
with  the  service  bulletin. 

(2)  If  cracking  is  found,  prior  to  further 
flight,  install  a  new  hinge  pin  or  a  pin  that 
has  been  previously  inspected  and  found  to 
be  crack  free,  in  accordance  with  the  service 
bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
hinge  pin  manufactured  by  Nardi  having  part 
number  D56867  and  any  serial  number 
beginning  with  the  letter  “N.”  shall  be 
installed  on  the  NLG  of  any  airplane,  unless 
that  pin  has  been  previously  inspected  and 
has  been  found  to  be  crack-free,  in 
accordance  Avions  de  Transport  Regional 
Service  Bulletin  ATR72-32-1021,  dated 
January  17,  1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  12. 
1994.  Original  signed  hy: 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\’ice. 

(FR  Doc.  94-12124  Filed  5-17-94;  8:45  am) 
BILLING  CODE  491&-13-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[INTL-68-92] 

RIN  1545-AR18 

Computation  of  Combined  Taxable 
Income  Under  the  Profit  Split  Method 
When  the  Possession  Product  is  a 
Component  Product  or  an  End-Product 
Form;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Change  of  date  for  a  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  changes  the 
date  of  the  public  hearing  and  the  date 
to  submit  requests  to  speak  and  outlines 
of  oral  comments  on  proposed 
regulations  relating  to  the  determination 
of  combined  taxable  income  under  the 
profit  split  method. 

DATES:  The  public  hearing  is  changed  to 
Monday,  July  11, 1994,  beginning  at  10 
a.m.  Requests  to  speak  and  outlines  or 
oral  comments  must  be  received  by 
Monday,  June  20, 1994. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW, 
Washington,  DC.  Submit  requests  to 
speak  and  outlines  or  oral  comments  to 
the  Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC:DOM:CORP:T:R  (INTL-68-92],  room 
5228,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  numW). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  public  hearing  appearing  in  the 
Federal  Register  on  Tuesday,  April  26, 
1994  (59  FR  21697),  announced  that  the 
Service  would  hold  a  public  hearing  on 
proposed  regulations  regarding  the 
determination  of  combined  taxable 
income  under  the  split  profit  method  on 
Monday,  June  13, 1994,  beginning  at  10 
a.m.  in  the  IRS  Auditorium  and  that 
requests  to  speak  and  outlines  of  oral 
comments  should  be  received  by 
Monday,  May  23, 1994.  The  proposed 
regulations  were  published  in  the 
F^eral  Register  on  Wednesday, 

January  12, 1994  (59  FR  1690). 

The  date  of  the  public  hearing  and  the 
date  to  submit  requests  to  speak  and 
outlines  of  oral  comments  has  changed. 
The  hearing  is  scheduled  for  Monday, 
July  11, 1994,  beginning  at  10  a.m.  The 
requests  to  speak  and  outlines  or  oral 
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comments  must  be  received  by  Monday, 
June  20, 1994.  Because  of  controlled 
access  restrictions,  attenders  are  not 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
e.m. 

The  Service  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  94-12146  Filed  5-17-94;  8:45  ami 
BILUNQ  cooe  4830-01-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  Na  S-775] 

RIN  No.  1218-AA65 

Safety  Standards  for  Steel  Erection 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 

ACTION:  Notice  of  public  meeting; 
Appointment  of  members  to  advisory 
committee;  and  organizational  meeting 
of  advisory  committee. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  that  a  meeting  of  all  parties 
interested  in  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)  will  be  held  to 
promote  an  understanding  of  the 
negotiated  rulemaking  process  and  to 
announce  the  selection  of  the  Advisory 
Committee. 

In  addition,  immediately  following 
the  informational  meetiiu,  an 
organizational  meeting  of  SENRAC  will 
take  place.  Members  will  be  sworn  in 
and  the  committee  will  be  charged  with 
its  duties  and  will  address  certain 
procedural  matters.  These  meetings  will 
be  open  to  the  public. 

DATES:  The  public  meeting  will  be  held 
on  June  15, 16  and  17, 1994.  The 
informational  meeting  will  begin  at  10 
a.m.  on  June  15,  and  the  organizational 
meeting  of  the  Committee  will  begin  at 
1  p.m.  on  Jime  16, 1994. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Waterford  Room  on  Jime  15 
and  16  and  the  Haverford  Room  on  June 
17  of  the  Hyatt  Regency  Hotel  in 
Bethesda,  Maryland;  Telephone  (301) 
657-1234. 

Any  written  comments  in  response  to 
this  notice  should  be  sent,  in 


quadruplicate,  to  the  following  address: 
Docket  Office,  Docket  S-775,  room  N- 
2625,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210;  Telephone  (202) 
219-7894. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  OSHA,  U.S.  Department 
of  Labor,  Office  of  Information  and 
Consumer  Affairs,  room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  Telephone:  (202)  219-8151. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Existing  subpart  R  of  part  1926 
(§§  1926.750  through  1926.752)  contains 
safety  standards  that  apply  specifically 
to  steel  erection  activities.  These 
provisions  include  construction 
specifications,  work  practices  and 
requirements  related  to  fall  protection. 

Since  1974,  OSHA  has  received 
requests  for  clarification  of  various 
provisions  of  subpart  R,  especially 
provisions  regarding  the  fall  protection 
requirements,  because  other  subparts  of 
the  construction  safety  and  health 
standards  address  fall  protection.  In 
1984,  the  Agency  began  drafting  a 
proposed  rule  to  update  and  clarify 
subpart  R.  OSHA  met  with  its  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH),  and  sought  the 
Committee’s  advice  on  the  draft 
regulation. 

On  November  25, 1986,  OSHA  issued 
a  notice  of  proposed  rulemaking 
(NPRM)  for  subpart  M  (the  general  fall 
protection  standard  for  construction 
work)  (51  FR  42718).  At  that  time,  the 
Agency  stated  that  it  intended  to  apply 
subpart  M  to  certain  steel  erection 
activities.  Subsequently,  the  Agency 
decided  (53  FR  2052)  that  the  revised 
subpart  M  would  not  apply  when 
workers  were  engaged  in  the  erection  of 
steel  framed  buildings.  Instead  a 
separate  rulemaking  on  subpart  R  would 
be  undertaken.  OSHA  circulated  draft 
proposals  of  subpart  R  reflecting  this 
decision. 

In  response,  several  interested  parties 
request^  that  OSHA  institute 
negotiated  rulemaking  for  subpart  R. 
OSHA  retained  an  indei>endent 
consultant  to  review  the  fall  protection 
issues  raised  by  the  draft  revisions  of 
subpart  R,  render  an  independent 
opinion  and  to  recommend  a  course  of 
action.  In  1991,  the  consultant 
recommended  that  OSHA  address  the 
issue  of  fall  protection  as  well  as  other 
potential  revisions  of  subpart  R  by  using 
the  negotiated  rulemaking  process. 

Based  on  this  recommendation  and 
continued  requests  for  negotiated 
rulemaking,  on  December  29, 1992, 
OSHA  published  a  Federal  Register 


notice  of  intent  to  establish  a  negotiated 
rulemaking  committee  (57  FR  61860). 

The  notice  requested  nominations  for 
membership  on  the  Committee  and 
comments  on  the  appropriateness  of 
using  negotiated  rulem^ng  to  develop 
a  steel  erection  proposed  rule.  In 
addition,  the  notice  described  the 
negotiated  rulemaking  process  and 
identified  some  key  issues  for 
negotiation.  To  promote  imderstanding 
of  this  process,  OSHA  has  edited  and 
republished  some  of  these  discussions 
as  appendices  to  this  notice. 

In  response  to  the  notice  of  intent, 
OSHA  received  over  225  submissions 
from  the  identified  interests,  including 
over  60  nominations  for  membership  on 
the  Committee  and  several  sets  of 
comments.  After  an  evaluation  of  the 
submissions,  it  was  apparent  that  an 
overwhelming  majority  of  commenters 
supported  this  action  and  OSHA  has 
decided  to  go  forward  with  the 
negotiated  rulemaking  process.  The 
Agency  has  selected  ffie  members  of  the 
Conunittee  from  these  nominations. 

The  Agency  has  hired  Philip  J.  Harter, 
Esq.  as  Facilitator  for  the  negotiated 
rulemaking  Committee.  The  primary 
functions  of  the  Facilitator  will  be  to 
chair  the  meetings  of  the  Committee  in 
an  impartial  manner  and  assist  the 
members  of  the  Committee  in 
conducting  discussions  and 
negotiations, 

OSHA  has  decided  that  a  meeting  of 
all  interested  parties  should  be  held  to 
promote  a  better  understanding  of  the 
negotiated  rulemaking  process  and  to 
initiate  the  structuring  of  the 
negotiations.  The  meeting  will  be 
chaired  by  the  newly  appointed 
Facilitator. 

In  addition,  immediately  following 
the  public  meeting,  an  organizational 
meeting  of  SENRAC  will  be  held. 
Members  will  be  sworn  in,  the 
committee  will  be  charged  with  its 
duties  and  then  will  address  certain 
procedural  matters,  including  proposed 
Ground  Rules.  Other  procedural  issues 
will  include  agreement  on  dates,  times, 
and  locations  of  future  meetings,  and 
identification  and  determination  of  how 
best  to  address  principal  issues  for 
resolution.  This  meeting  will  be  open  to 
the  public. 

II.  Agenda  for  the  Public  Meeting 

Following  registration  and  assembly, 
the  Facilitator  will  offer  an  overview  of 
negotiated  rulemaking  (Neg/Reg). 
Interest  based  negotiation  will  be 
contrasted  with  the  usual  development 
of  a  proposed  rule.  The  advantages  of 
using  Neg/Reg,  where  practical 
decisionmaking  results  in  a  rule  that  can 
be  more  stringent,  but,  at  the  same  time. 
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aO,  815  16th  Street,  NW.. 
Washington,  DC  20006 
John  R.  Molovich,  United  Steelworkers 
of  America,  Five  Gateway  Center, 
Pittsburgh,  PA  15222 
Carol  Murkland,  Cilbane  Building 
Company,  Suite  500,  7901  Sandy 
Spring  Road,  Laurel,  MD  20707 
John  J.  Murphy,  Williams  Enterprises  of 
Georgia,  Inc.,  P.O.  Box  756,  Smyrna, 
GA  30081 


easier  and  less  expensive  to  implement, 
will  be  discussed.  Other  topics 
addressed  wdll  be  working  with 
caucuses  and  the  “Wedge”  concept, 
where  the  member  at  the  table 
represents  a  much  broader  constituency 
and  is  expected  to  funnel  information 
both  ways.  The  very  important  role  of 
workgroups,  composed  of  both  members 
and  other  interested  parties,  working 
out  technical  problems  and  performing 
drafting  and  analysis  tasks  will  be 
discussed.  It  should  be  noted  that 
workgroups,  while  reflecting  the 
deliberations  of  the  Committee,  do  not 
make  policy  decisions.  The  Facilitator 
uill  announce  the  establishment  of  an 
electronic  bulletin  board  for  this  Neg/ 
Reg.  The  purpose  of  the  electronic 
bulletin  board  is  to  decrease  the  amount 
of  paper  and  paperwork  while 
increasing  communication  between  and 
among  members  and  the  public.  During 
the  meeting  the  Facilitator  may  provide 
opportunities  for  questions  and  caucus 
meetings. 

The  Facilitator  will  also  announce  the 
selection  of  the  Conunittee.  He  will 
discuss:  the  variety  of  interests  and  the 
potential  representatives  of  those 
interests;  the  difficulty  in  selecting  the 
Committee  members  and  the  basis  for 
these  selections:  and  the  criteria  used  in 
assessing  whether  to  go  forward  with  a 
Neg/Reg  and  the  decision  to  go  forward 
in  Steel  Erection. 

The  Facilitator  will  address  tlie 
matters  that  must  be  resolved  by  the 
Committee  at  its  first  meeting,  including 
the  Ground  Rules.  These  are  the 
procedural  rules  that  the  Committee 
will  adopt  at  its  first  meeting.  The 
Agency  will  distribute  proposed  Ground 
Rules  which  address:  the  composition  of 
the  Committee,  the  use  of  alternates, 
and  the  essential  commitment  of  the 
members  to  attend  the  meetings  and 
participate  meaningfully.  The  Ground 
Rules  emphasize  the  importance  of  the 
members'  communication  with  their 
constituencies  including  keeping  them 
abreast  of  the  negotiations,  thereby 
limiting  surprises.  The  goal  of  this 
negotiated  rulemaking  is  a  proposed 
rule  and  supporting  documentation  that 
all  members  will  support.  The  Ground 
Rules  will  address  “bargaining”  in  good 
faith  to  reach  the  goal. 

The  Facilitator  will  also  identify  and 
disciiss  the  substantive  issues  to  be 
resolved  by  this  Committee.  Here,  the 
Facilitator  is  relying  on  the  information 
presented  to  him  by  OSHA  as  well  as 
the  considerable  input  from  the  various 
interests  during  his  convening  efforts. 
The  time  needed  for  the  resolution  of 
these  issues  and  the  order  of  their 
consideration  is  integrally  related  to  the 
development  of  a  tentative  schedule. 


OSHA  requests  that  all  interested 
parties  bring  their  calendars  to  facilitate 
the  development  of  a  tentative  schedule 
of  committee  meetings,  site  visits  and 
workgroup  meetings. 

Interactive  training  sessions,  under 
the  direction  of  the  Facilitator,  will 
constitute  the  final  portion  of  this 
public  meeting.  Topics  for  these  training* 
sessions  will  include  the  following:  a 
discussion  on  Interest  based 
negotiations:  a  session  illustrating  how 
to  participate  in  a  Neg/Reg;  and  an 
explanation  of  how  the  electronic 
bulletin  board  system  will  aid  the 
negotiation  process.  Other  training 
activities  may  be  added  at  the  time  of 
the  meeting. 

Ill.  Committee  Membership 

Appointees  to  the  Committee  include 
representatives  from  labor,  industry, 
public  interests  and  government 
agencies.  The  appointees  also  represent 
groups  interested  in,  or  affected  by,  the 
outcome  of  the  rulemaking.  SENRAC  is 
comprised  of  20  members  listed  here 
alphabetically: 

Richard  Adams,  Safety  &  Occupational 
Health  Office,  Department  of  the 
Army,  U.S.  Army  Engineers 
District,  Sacramento,  Corps  of 
Engineers,  Room  960, 1325  “J” 
Street,  Sacramento,  CA  95814-2922 
William  Brown,  Ben  Hur  Construction 
Company,  13517  Lakefront  Drive, 

St.  Louis,  MO  63045-1416 
B^Ton  R.  Chadwick,  Regional 
Administrator,  Region  VII, 
Occupational  Safety  and  Health 
Administration,  Federal  Building,  , 
1961  Stout  Street,  Denver,  CO 
60294 

James  E.  Cole,  International  Association 
of  Bridge,  Structural  &  Ornamental 
Iron  Workers,  Suite  400, 1750  New 
York  Avenue,  NW,  Washington,  DC 
20006 

Stephen  D.  Cooper,  International 

Association  of  Bridge,  Structural  & 
Ornamental  Iron  Workers,  Suite 
400, 1750  New  York  Avenue,  NW 
Washington,  DC  20006 
Phillip  H.  Cordova,  El  Paso  Crane  & 
Rigging  Inc.,  1200  Kastrin,  El  Paso, 
TX  79907 

Perry  A.  Day,  Int’l  Brotherhood  of 
Boilermakers,  Iron  Ship,  Builders, 
Blacksmiths,  Forgers  &  Helpers, 
Suite  360,  2722  Merrilee  Drive, 
Fairfax,  VA,  22031 
James  R.  Hinson,  J.  Hinson  Network. 
Inc.,  1933  Davis  St.,  Suite  268,  San 
Leandro,  CA  94577 

Richard  King,  Black  &  Veatch,  P.O.  BOX 
8405,  Kansas  Qty.  MO  64114 
Jim  E.  Lapping,  Building  and 

Construction  Trades.  Dept.  AFL- 


Steven  L.  Rank,  Holton  &  Associates, 
Ltd.,  Suite  102, 1850  Craigshire 
Plaza,  St.  Louis,  MO  63146 
Ray  Rooth,  Division  of  Occupational 
Safety  and  Health,  California 
Department  of  Industrial  Relations, 
Room  5202,  P.O.  Box  420603,  San 
Francisco,  CA  94142 
Al  Simmons,  Council  of  Greater  New 
York  and  Vicinity,  International 
Association  of  Bridge,  Structural  & 
Ornamental  Iron  Workers,  10  Ralph 
Avenue,  Lake  Grove,  NY  11755 
William  J.  Smith.  International  Union  of 
Operating  Engineers,  1125 
Seventeenth  Street,  NW.. 
Washington,  DC  20036 
Ronald  Stanevich,  National  Institute  of 
Occupational  Safety  and  Health, 
Division  of  Safety  Research.  944 
Chestnut  Ridge  Road,  Morgantown, 
WV  26505 


The  meeting  will  be  called  to  order. 
The  Secretary  of  Labor,  or  his  designee, 
will  then  swear  in  the  members  of  the 
Committee  and  charge  the  Committee 
with  its  duties  and  goals.  The  Facilitator 
will  assume  the  Chair  and  the 
procedural  issues  will  be  addressed  by 
the  Committee.  'Those  will  include  the 
adoption  of  the  Ground  Rules  which  are 
the  procedural  rules  that  the  Committee 
will  follow.  The  substantive  matters 
must  be  considered  in  the  development 
of  a  tentative  schedule  of  committee 
meetings,  site  visits  and  workgroup 
meetings.  The  Committee  will  have  to 
identify  and  discuss  these  matters  to  be 
resolved  and  determine  the  proper 
sequence  of  consideration  as  well  as  the 
location  of  the  future  meetings.  OSHA 
will  have  provided  proposed  Ground 
Rules,  issues,  agendas  (sequence  of 
consideration!,  and  meeting  locations  to 
committee  members  prior  to  this 
meeting. 


C.  Rockwell  Turner,  L.P.R. 

Construction,  1171  Des  Moiners 
Avenue,  Loveland,  CO  80537 
Eric  W'aterman,  National  Erectors 
Association,  Suite  202, 1501  Lee 
Highway,  Arlington,  VA  22209 

IV.  Agenda  for  the  Organizational 
Meeting  of  SENRAC 
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V.  Appendices 

Included  in  this  notice  are  three 
appendices.  The  text  of  the  appendices 
are  adopted  from  OSHA’s  notice  of 
intent  to  establish  a  negotiated 
rulemaking  committee  (57  FR  61860), 
and  are  organized  in  the  following 
manner:  Appendix  I — ^the  elemental 
theory  of  negotiated  rulemaking; 
Appendix  II — the  proposed  negotiation 
procedures,  or  how  the  theory  would  be 
applied,  in  practice,  to  this  particular 
N^Reg:  and.  Appendix  III — the  key 
issues  that  OSHA  expects  to  be  the 
subject  for  resolution  in  this  negotiated 
rulemaking.  Issue  I  is  narrowed  from  the 
earlier  notice  to  reflect  the  Agency’s 
decision  to  limit  the  scope  of  subpart  R 
to  steel  erection  and  not  to  include  the 
erection  of  precast  concrete  or  wood 
structures. 

VI.  Public  Participation 

All  interested  parties  are  invited  to 
attend  this  public  meeting  at  the  time 
and  place  indicated  above.  No  advanced 
registration  is  required.  Seating  will  be  . 
available  to  the  public  on  a  first-come, 
first-served  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  the  Facilitator  to  obtain 
appropriate  accommodations  no  later 
than  Jime  7, 1994.  The  opening  public 
meeting  is  expected  to  last  a  day  and  a 
half;  and  SENRAC  will  be  in  session  for 
an  additional  day  and  a  half. 

In  addition,  members  of  the  general 
public  may  request  an  opportunity  to 
make  oral  presentations  to  the 
Committee.  The  Facilitator  of  the 
Committee  has  the  authority  to  decide 
to  what  extent  oral  presentations  by 
members  of  the  public  may  be  permitted 
at  the  meeting.  Oral  presentations  will 
be  limited  to  statements  of  fact  and 
views,  and  shall  not  include  any 
questioning  of  the  committee  members 
or  other  participants  unless  these 
questions  have  been  specifically 
approved  by  the  Facilitator. 

Part  1 91 2  of  Title  29  of  the  Code  of 
Federal  Regulations  will  apply 
generally.  The  reporting  requirements  of 
§  1912.33  have  been  chang^  pursuant 
to  §  1912.42  to  help  meet  the  special 
needs  of  this  Committee.  Specifically, 

§  1912.33  requires  that  verbatim 
transcripts  be  kept  of  all  advisory 
committee  meetings.  Producing  a 
coherent  transcript  requires  a  certain 
degree  of  formality.  The  Assistant 
Secretary  therefore  has  determined 
pursuant  to  §  1912.42  that  such 
formality  might  interfere  with  the  free 
exchange  of  information  and  ideas 
during  the  negotiations,  and  that  the 
OSH  Act  would  be  better  served  by 


simply  requiring  detailed  minutes  of  the 
proce^ings  without  a  formal  transcript. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  N-2625,  200 
Constitution  Ave.,  NW.,  Washington, 

DC  20210;  Telephone  (202)  219-7894. 

The  Facilitator,  Philip  J.  Harter,  can 
be  reached  at  Suite  404,  2301  M  Street, 
NW.,  Washington,  DC  20037;  telephone 
(202)  887-1033,  FAX  (202)  833-1036. 

Any  written  comments  should  be 
directed  to  Docket  No.  S-775,  and  sent 
in  quadruplicate  to  the  following 
address:  OSHA  Docket  Office,  U.S. 
Department  of  Labor,  room  N-2625,  200 
Constitution  Ave.,  NW.,  Washington, 

DC  20210;  Telephone  (202)  219-7894. 

VII.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990, 104  Stat.  4969, 
Title  5  U.S.C.  561  et  seq.;  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  84  Stat.  1597,  Title 
29  U.S.C.  656. 

Signed  at  Washington,  DC,  this  12th  day  of 
May,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Appendix  I. — The  Concept  of  Negotiated 
Rulemaking 

A.  General 

"Using  negotiated  rulemaking  to  actually 
develop  a  proposed  rule  is  fundamentally 
different  than  normal  §  6(b)  rulemaking. 
Negotiated  rulemaking  is  a  process  by  which 
a  proposed  rule  is  developed  by  a  committee 
composed  of  representatives  of  all  the 
interests  that  will  be  significantly  affected  by 
the  rule.  Decisions  are  made  by  consensus, 
which  generally  requires  concurrence  among 
all  of  the  interests  represented. 

The  process  is  started  by  the  Agency’s 
careful  identification  of  all  interests 
potentially  affected  by  the  rulemaking  under 
consideration. 

Following  receipt  of  the  comments,  the 
Agency  establishes  an  advisory  committee 
representing  these  various  interests  to 
negotiate  a  consensus  on  the  provisions  of  a 
proposed  rule.  Representation  on  the 
committee  may  be  direct,  that  is,  each 
member  represents  a  specific  interest,  or  may 
be  indirect,  through  coalitions  of  parties 
formed  to  represent  a  specific  sphere  of 
interest.  The  Agency  is  a  member  of  the 
committee  representing  the  Federal 
government’s  own  set  of  interests. 

The  negotiated  rulemaking  (neg/reg) 
advisory  committee  is  chaired  by  a  trained 
mediator  who  facilitates  the  negotiation 
process.  The  role  of  this  mediator,  also  called 


a  facilitator,  is  to  apply  proven  consensus 
building  techniques  to  the  OSHA  advisory 
committee  setting.  The  many  functions  that 
he  will  perform  are  discussed  below. 

Once  a  neg/reg  advisory  committee  reaches 
consensus  on  the  provisions  of  a  proposed 
rule,  the  Agency,  consistent  with  its  legal 
obligations,  uses  such  consensus  as  the  basis 
for  its  proposed  rule,  to  be  published  in  the 
Feder^  Register.  This  provides  the  required 
public  notice  and  allows  for  a  public 
comment  period.  Other  participants  and 
other  interested  parties  retain  their  rights  to 
comment,  participate  in  an  informal  hearing 
(if  requested)  and  judicial  review.  OSHA 
anticipates,  however,  that  the  pre-proposal 
consensus  agreed  upon  by  this  Committee 
will  effectively  narrow  the  issues  in  the 
subsequent  rulemaking  to  only  those  which 
truly  remain  in  controversy. 

B.  Agency  Commitment 

In  initiating  this  negotiated  rulemaking 
process,  OSHA  is  making  a  commitment  on 
behalf  of  the  Department  of  Labor  that  the 
agency  and  all  other  participants  within  the 
Department  will  provide  adequate  resources 
to  ensure  timely  and  successful  completion 
of  the  process.  This  commitment  includes 
making  the  process  a  priority  activity  for  all 
representatives,  components,  officials,  and 
personnel  of  the  Department  who  need  to  be 
involved  in  the  rulemaking,  from  the  time  of 
initiation  until  such  time  as  a  final  rule  is 
issued  or  the  process  expressly  terminated. 
Once  the  process  has  been  initiated,  all 
representatives,  components,  officials,  and 
personnel  of  the  Department  shall  be 
expected  to  act  in  accordance  with  this 
commitment. 

As  provider  of  administrative  support, 
OSHA  will  take  steps  to  ensure  that  the 
negotiated  rulemaking  committee  has  the 
dedicated  resources  it  requires  to  complete 
its  work  in  a  timely  fashion.  These  include 
the  provision  or  procurement  of  such  support 
services  as:  properly  equipped  space 
adequate  for  public  meetings  and  caucuses; 
logistical  support  as  necessary;  word 
processing,  information  dissemination, 
storage  and  other  information  handling 
services  required  by4he  committee;  the 
services  of  a  facilitator;  and  such  additional 
statistical,  economic,  health,  safety,  legal, 
computing  or  other  technical  assistance  as 
may  be  necessary. 

OSHA,  to  the  maximum  extent  possible 
consistent  with  the  legal  obligations  of  the 
agency,  will  use  the  consensus  of  the 
Conunittee  as  the  basis  for  the  rule  proposed 
by  the  Agency  for  public  notice  and 
comment.  The  Agency  believes  that  by 
clarifying  and  updating  the  existing 
standards,  it  can  limit  or  reduce  the  number 
of  deaths  and  injuries  to  employees  engaged 
in  structural  erection  who  are  exposed  to  a 
significant  risk  of  injury  and  death  because 
of  the  outdatedness  and  lack  of  clarity  of 
certain  current  provisions  in  subpart  R.  The 
Agency,  therefore,  is  committed  to 
publishing  a  consensus  proposal  that  is 
consistent  with  OSHA’s  legal  mandates. 

C.  Negotiating  Consensus 

As  discussed  above,  the  negotiated 
rulemaking  process  is  fundamentally 
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different  from  the  usual  development  process 
for  OSHA  proposed  rules.  Negotiation  allows 
all  the  parties  to  discuss  possible  approaches 
to  various  issues  rather  than  only  asking 
them  to  respond  to  details  of  an  OSHA  draft 
proposal.  The  negotiation  process  involves  a 
mutual  education  of  the  parties  by  each  other 
on  the  practical  concerns  about  the  impact  of 
various  approaches.  Each  committee  member 
participates  in  resolving  the  interests  and 
concerns  of  other  members,  rather  than 
leaving  it  up  to  OSHA  to  bridge  different 
points  of  view. 

A  key  principle  of  negotiated  rulemaking  is 
that  agreement  is  by  consensus  of  all  the 
interests.  Thus,  no  one  interest  or  group  of 
interests  is  able  to  control  or  dominate  the 
process.  The  NRA  defines  consensus  as  the 
unanimous  concurrence  among  interests 
represented  on  a  negotiated  rulemaking 
committee,  unless  the  committee  itself 
unanimously  agrees  to  use  a  different 
definition.  In  addition,  using  a  trained 
mediator  to  facilitate  this  process  will  assist 
all  potential  parties,  including  OSHA,  to 
identify  their  real  interests  in  the  rule  and  so 
be  able  to  reevaluate  previously  stated 
positions  on  issues  involved  in  this 
rulemaking  effort. 

Appendix  11. — Proposed  Negotiation 
Procedures 

A.  Committee  Formation 

This  negotiated  rulemaking  Committee  will 
be  formed  and  operated  in  full  compliance 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA)  in  a  manner 
consistent  with  the  requirements  of  the 
Negotiated  Rulemaking  Act  of  1990  (NRA). 

B.  Interests  Involved 

The  Agency  intends  to  conduct  negotiated 
rulemaking  proceedings  with  particular 
attention  to  ensuring  ^11  and  adequate 
representation  of  those  interests  that  may  be 
significantly  affected  by  the  proposed  rule. 
Section  562  of  the  NRA  defines  the  term 
“interest"  as  follows: 

(5)  “interest”  means,  with  respect  to  an  issue 
or  matter,  multiple  parties  which  have  a 
similar  point  of  view  or  which  are  likely  to 
be  affected  in  a  similar  manner. 

Particular  attention  has  been  given  by  the 
Department  to  ensure  that  any  unique 
interests  which  have  been  identified  in  this 
regard,  and  which  it  is  determined  will  be 
significantly  affected  by  the  proposed  rule, 
are  fully  represented  on  the  Committee. 

C.  Members 

The  negotiating  group  should  not  exceed 
25  members,  and  fewer  are  preferable.  OSHA 
is  aware  that  there  are  many  more  potential 
participants,  than  there  are  membership  slots 
on  the  Committee.  The  Agency  does  not 
believe,  nor  does  the  NRA  contemplate,  that 
each  potentially  afrected  group  must 
participate  directly  in  the  negotiations; 
nevertheless,  each  affected  interest  should  be 
adequately  represented.  In  order  to  have  a 
successful  negotiation,  it  is  important  for 
interested  parties  to  identify  and  form 
coalitions  that  adequately  represent 
significantly  affected  interests.  These 
coalitions,  in  order  to  provide  adequate 
representation,  must  agree  to  support,  both 


financially  and  technically,  a  member  to  the 
Committee  whom  they  will  choose  to 
represent  their  “interest.” 

It  is  very  important  to  recognize  that 
interested  parties  who  are  not  selected  to 
membership  on  the  Committee  can  make 
valuable  contributions  to  this  negotiated 
rulemaking  effort  in  any  of  several  ways: 

•  The  person  could  request  to  be  placed  on 
the  Committee  mailing  list,  making  written 
comment,  as  appropriate; 

•  The  person  could  attend  the  Committee 
meetings,  which  are  open  to  the  public, 
caucus  with  his  or  her  interest’s  member  on 
the  Committee,  or  even  address  the 
Committee  (usually  allowed  at  the  end  of  an 
issue’s  discussion  or  the  end  of  the  session, 
as  time  permits);  and/or 

•  The  person  could  assist  in  the  work  of 
a  workgroup  which  might  be  established  by 
the  Committee. 

Informal  workgroups  are  usually 
established  by  an  advisory  committee  to 
assist  the  Committee  in  “staffing”  various 
technical  matters  e.g.,  researching  or 
preparing  summaries  of  the  technical 
literature  or  comments  on  particular  matters 
such  as  economic  issues  before  the 
Committee  so  as  to  facilitate  Committee 
deliberations.  They  might  also  assist  in 
estimating  costs  and  drafting  regulatory  text 
on  issues  associated  with  the  analysis  of  the 
affordability  and  benefits  addressed,  and 
formulating  drafts  of  the  various  provisions 
and  their  justifications  previously  developed 
by  the  committee.  Given  their  staffing 
function,  workgroups  usually  consist  of 
participants  who  have  expertise  or  particular 
interest  in  the  technical  matterfs)  being 
studied.  Because  it  recognizes  the  importance 
of  this  staffing  work  for  the  Committee, 

OSHA  will  provide  appropriate  technical 
expertise  for  such  workgroups. 

D.  Good  Faith  Negotiation 
Committee  members  must  be  willing  to 
negotiate  in  good  faith  and  have  the  authority 
to  do  so.  The  first  step  is  to  ensure  that  each 
member  has  good  communications  with  his 
or  her  constituencies.  An  intra-interest 
network  of  communication  should  be 
established  to  bring  information  from  the 
support  organization  to  the  member  at  the 
table,  and  to  take  information  frtim  the  table 
back  to  the  support  organization.  Second, 
each  organization  or  coalition  should, 
therefore,  designate  as  its  representative  an 
official  with  credibility  and  authority  to 
ensure  that  needed  information  is  provided 
and  decisions  are  made  in  a  timely  fashion. 
Negotiated  rulemaking  efforts  can  require  a 
very  significant  contribution  of  time  by  the 
appointed  members  that  must  be  sustained 
for  up  to  a  year.  Other  qualities  that  can  be 
very  helpful  are  negotiating  experience  and 
skills,  and  sufficient  technical  knowledge  to 
participate  in  substantive  negotiations. 

Certain  considerations  are  central  to 
negotiating  in  good  faith.  One  is  the 
willingness  to  bring  all  issues  to  the  table  in 
an  attempt  to  reach  a  consensus,  instead  of 
keeping  key  issues  in  reserve.  The  second  is 
a  willingness  to  keep  the  issues  at  the  table 
and  not  take  them  to  other  forums.  Finally, 
good  faith  includes  a  willingness  to  move 
away  from  the  type  of  positions  usually  taken 


in  a  more  traditional  rulemaking  process,  and 
instead  explore  openly  with  other  parties  all 
ideas  that  may  emerge  from  the  discussions 
of  the  committee. 

E.  Facilitator 

This  individual  or  organization  will  not  be 
involved  with  the  substantive  development 
of  the  standard.  Rather,  the  facilitator’s  role 
generally  includes: 

(1)  Chairing  the  meetings  of  the  committee 
in  an  impartial  manner; 

(2)  Impartially  assisting  the  members  of  the 
committee  in  conducting  discussions  and 
negotiations; 

(3)  Performing  the  duties  of  the  Designated 
Federal  Official  under  the  FACA;  and 

(4)  Acting  as  disclosure  officer  for 
committee  records  under  the  Freedom  of 
Information  Act  (FOIA). 

F.  OSHA  Representative 

The  OSHA  representative  will  be  a  full  and 
active  participant  in  the  consensus  building 
negotiations.  The  representative  will  meet 
regularly  with  various  senior  OSHA  officials, 
briefing  them  on  the  negotiations  and 
receiving  their  suggestions  and  advice,  in 
order  to  effectively  represent  their  views 
regarding  the  issues  before  the  Committee. 
OSHA’s  representative  will  also  ensure  that 
the  entire  spectrum  of  governmental  interests 
affected  by  revisions  of  subpart  R,  including 
the  Office  of  Management  and  Budget  and 
other  Departmental  offices,  are  kept  informed 
of  the  negotiations  and  encouraged  to  make 
their  concerns  knowm  in  a  timely  fashion. 
OSHA’s  representative  will  also 
communicate  with  the  ACCSH  on  a  regular 
basis,  informing  it  of  the  status  and  content 
of  the  negotiations. 

In  addition,  the  OSHA  representative  will 
present  the  negotiators  with  the  accumulated 
record  evidence  gathered  on  an  issue-by- 
issue  basis  for  their  consideration.  (The 
Committee  may  also  consult  OSHA’s 
representative  with  regard  to  the  Agency’s 
regulatory  needs,  appropriate  boundaries  of 
consideration,  or  technical  information.  Such 
information  could  include  the  areas  of 
technological  feasibility  and  economic 
concerns,  including  direct  and  indirect  costs 
of  compliance.)  The  OSHA  representative, 
together  with  the  Facilitator,  will  also  be 
responsible  for  coordinating  the 
administrative  and  committee  support 
functions  to  be  performed  by  OSHA’s 
support  team. 

G.  Committee  Notice 

OSHA  is  issuing  this  notice  to  announce 
the  establishment  of  the  Committee  and  its 
membership.  The  negotiation  process  will 
begin  once  the  Committee  membership  roster 
is  published  in  the  Federal  Register. 

H.  Tentative  Schedule 

The  first  nteeting  will  focus  largely  on 
procedural  matters,  including  the  proposed 
Ground  Rules.  These  will  also  include 
agreement  on  dates,  times,  and  locations  of 
future  meetings,  and  identification  and 
determination  of  how  best  to  address 
principal  issues  for  resolution. 

To  prevent  delays  that  might  postpone 
timely  issuance  of  the  proposal,  after 
consulting  the  committee.  OSHA  intends  to 
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terminate  the  Committee’s  activities  if  it  does 
not  reach  consensus  on  a  proposed  rule 
within  12  months  of  the  ^t  meeting.  The 
process  may  end  earlier  if  the  Facilitator  or 
the  committee  itself  so  recommends. 

/.  Record  of  Meetings 

In  accordance  with  FACA's  requirements, 
the  Facilitator  will  keep  minutes  and  a  record 
of  all  committee  meetings.  This  record  will 
be  placed  in  the  public  docket  No.  S-775  for 
this  rulemaking.  Committee  meetings  will  be 
announced  in  the  Federal  Register  and  will 
generally  be  open  to  the  public. 

/.  Agency  Action 

As  noted  above,  the  Agency  intends  to  use 
the  Committee’s  consensus  as  the  basis  for 
the  NPRM.  OSHA  expects  to  issue  the 
proposed  rule  developed  by  the  Committee, 
unless  the  consensus  is  inconsistent  with 
OSHA’s  statutory  authority  or  is  not 
appropriately  justihed.  In  that  event,  the 
Agency  will  explain  the  reason  for  its 
decision. 

K.  Committee  Procedures 

Under  the  general  guidance  and  direction 
of  the  Facilitator  and  subject  to  any 
applicable  legal  requirements,  appropriate 
detailed  proc^ures  for  committee  meetings 
will  be  established.  Committee  members  will 
be  presented  with  proposed  Ground  Rules 
and  agendas  prior  to  the  first  meeting. 

Appendix  m — Some  Key  Issues  for 
Negotiation 

OSHA  expects  the  key  issues  to  be 
addressed  as  part  of  these  negotiations  will 
include: 

1.  Scope  and  application:  Should  subpart 
R  cover  construction  specifications  and  work 
practices  just  for  single  and  multi-story 
buildings  or  should  it  apply  to  all  steel 
structures  such  as  bridges,  tanks  and  towers? 

2.  Construction  specifications  and  work 
practices:  Which  construction  specihcations 
and/or  work  practices  provide  adequate 
protection  for  employee  safety  for  steel 
erection?  Would  it  be  appropriate  to  limit  the 
use  of  one-bolt  connections?  What  rule  is 
necessary  regarding  column  stability?  Should 
tandem  (“Christmas  tree”)  loading  and 
hoisting  of  structural  members  on  the  same 
(crane)  hook  be  restricted?  If  so,  how?  What 
requirements  should  be  set  for  double 
connections? 

3.  Written  construction  safety  erection 
plan: 

Should  OSHA  require  a  written  safety 
erection  plan  including  construction 
specihcations  and  safety  provisions  before 
the  actual  erection  of  the  structiu^  may 
start?  What  should  be  the  required 
component  parts  of  such  a  plan? 

4.  Fall  protection:  (a)  To  what  extent  are 
the  fall  protection  requirements  of  proposed 
subpart  M  appropriate  for  steel  erection 
work?  Are  there  circumstances  under  which 
employees,  who  perform  initial  connections 
of  structural  components  or  other  erection 
work,  should  be  exemp>ted  from  those 
requirements?  What  are  those  circumstances? 
To  what  extent  would  provisions  for  training 
and  special  designations  adequately  protect 
connectors  or  other  erection  workm  from 
fall  hazards? 


(b)  What  costs  are  associated  with 
providing  fall  protection  to  employees?  To 
what  extent  do  employers  who  provide  fall 
protection  reduce  their  costs,  such  as  through 
lower  insurance  and  workers  compensation 
premiums?  How  would  productivity,  for 
example,  measured  in  terms  of  the  time 
required  to  erect  a  completed  structure,  differ 
according  to  the  fall  protection  strategy 
chosen?  Have  injuries  and  fatalities  been 
reduced  through  the  implementation  of  fall 
protection  technologies  or  procedures? 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 

Navajo  Nation  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  accounting  receipt  of 
a  proposed  amendment  and  a  request 
from  the  Navajo  Nation  regarding  its 
AMLR  plan  (hereinafter  referred  to  as 
the  “Navajo  Nation  plan”)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  the  Navajo  Nation’s  AMLR 
Code  of  1987  pertaining  to  its  purpose, 
the  duties  and  miscellaneous  powers  of 
the  AMLR  Department  and  its  Director, 
the  abandoned  mine  reclamation  fund, 
reclamation  fees,  eligible  lands  and 
water,  the  Nation’s  reclamation 
program,  acquisition  and  reclamation  of 
lands  within  the  Navajo  Nation 
adversely  affected  by  past  mining 
practices,  liens,  filling  voids  and  sealing 
tunnels,  emergency  powers,  certification 
of  completion  of  coal  reclamation,  and 
interagency  cooperation.  It  also  consists 
of  revisions  to  the  Navajo  Nation  Rules 
pertaining  to  reclamation  priorities  for 
coal  and  noncoal  prior  to  certiftcation, 
general  coal  and  noncoal  reclamation 
requirements,  certification  of 
completion  of  coal  sites,  eligible  lands 
and  water  subsequent  to  certification, 
exclusion  of  noncoal  reclamation  sites, 
funding  for  utilities  and  other  facilities, 
and  creation  of  a  set-aside  program.  The 
amendment  is  intended  to  revise  the 
Navajo  Nation  plan  to  be  consistent 
with  SMCRA,  and  to  improve 
operational  efficiency. 


In  addition,  the  Navajo  Nation  has 
requested  the  concurrence  of  the 
Secretary  of  the  Department  of  the 
Interior  with  its  certification  of 
completion  of  coal  reclamation  imder  its 
plan.  If  the  Secretary  concurs  with  the 
certification,  the  Navajo  Nation  intends 
to  request  AMLR  funds  to  pursue 
projects  in  accordance  with  section  411 
of  SMCRA. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.,  June  17, 

1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  June  13, 1994. 

Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  by  4  p.m., 
m.d.t.,  June  2, 1994.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Navajo  Nation  plan,  the 
proposed  amendment,  the  Nation’s 
request,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  botms,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Albuquerque  Field  Office. 

Thomas  E.  Ehmett,  Acting  Director, 
Albuquerque  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement,  505 
Marquette  Avenue,  NW.,  suite  1200, 
Albuquerque,  New  Mexico  87102. 

The  Navajo  Nation,  P.O.  Box  308,  Window 
Rock,  Arizona  86515  (602)  871-4941. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  Title  IV  of  SMCRA 
Title  rv  of  SMCRA  established  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
waters  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  levied  on  the 
production  of  coal.  Lands  and  waters 
eligible  for  reclamation  under  title  IV 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  inadequately 
reclaimed  prior  to  August  3, 1977,  and 
for  which  ffiere  is  no  continuing 
reclamation  responsibility  under  State, 
Federal,  Tribal,  or  other  laws. 

Title  rv  provides  for  State  or  Tribal 
submittal  to  OSM  of  an  AMLR  plan.  The 
Secretary  of  the  Interior  adopted 
regulations  in  30  CFR  parts  870  througli 
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888  that  implement  title  IV  of  SMCRA. 
Under  these  regulations,  the  Secretary 
reviewed  the  plans  submitted  by  States 
and  Tribes  and  solicited  and  considered 
comments  of  State  and  Federal  agencies 
and  the  public.  Based  upon  the 
comments  received,  the  Secretary 
determined  whether  a  State  or  Tribe  had 
the  al  ility  and  necessary  legislation  to 
implement  the  provisions  of  title  IV. 
After  making  such  a  determination,  the 
Secretary  decided  whether  to  approve 
the  State  or  Tribe  program.  Approval 
g’^anted  the  State  or  Tribe  exclusive 
authority  to  administer  its  plan. 

Ordinarily,  under  section  405  of 
SMCRA,  a  State  or  Tribe  must  have  an 
approved  surface  mining  regulatory 
program  prior  to  submittal  of  an  AMLR 
pluii  to  OSM.  However,  on  July  11, 

1967,  the  President  signed  a 
supplemental  appropriations  bill  (Pub. 

L.  100-71)  that  authorized  the  Crow  and 
Hopi  Tribes  and  Navajo  Nation  to  adopt 
AMLR  programs  without  approval  of 
Tribal  surface  mining  regulatory 
programs. 

Upon  approval  of  a  State’s  or  Tribe’s 
plan  by  the  Secretary,  the  State  or  Tribe 
may  submit  to  OSM.  on  an  annual  basis, 
an  application  for  funds  to  be  expended 
by  that  State  or  Tribe  on  specific 
projects  that  are  necessary  to  implement 
the  approved  plan.  Such  annual 
requests  are  reviewed  and  approved  by 
OSM  in  accordance  with  the 
requirements  of  30  CFR  part  886. 

II.  Background  on  the  Navajo  Nation 
Plan 

On  May  16, 1988,  the  Secretary  of  the 
Interior  approved  the  Navajo  Nation 
plan.  General  background  information 
on  the  Navajo  Nation  plan,  including 
the  Secretary’s  findings,  the  disposition 
of  comments,  and  the  approval  of  the 
Navajo  Nation  plan  can  be  found  in  the 
May  16, 1988,  Federal  Register  (53  FR 
17186).  Approval  of  the  Navajo  Nation 
plan  is  codified  at  30  CFR  756.13. 

III.  Proposed  Amendment  and  Request 
for  Concurrence 

By  letters  dated  April  7  and  22,  1994, 
the  Navajo  Nation  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCRA  (administrative  record  Nos. 
NA-207,  NA-208.  and  NA-212).  The 
Navajo  Nation  submitted  the  proposed 
amendment  with  the  intent  of  revising 
its  plan  to  make  it  consistent  with 
SMCRA,  and  to  improve  operational 
efficiency. 

By  letter  dated  May  4, 1994,  the 
President  of  the  Navajo  Nation  notified 
the  Secretary  that  the  Navajo  Nation 
intends  to  complete  all  remaining 
priority  1  and  2  coal  reclamation 
projects,  as  well  as  the  interim  coal 


reclamation  projects,  as  required  by 
section  403(a)  of  SMCRA 
(administrative  record  No.  NA-213). 

OSM  is  aware  there  are  coal  reclamation 
projects  yet  to  be  completed  by  the 
Navajo  Nation,  however,  the  Nation  has 
demonstrated  that  it  has  sufficient 
AMLR  funds  in  reserve  to  address  these 
remaining  AMU^  coal  reclamation  sites. 
The  Navajo  Nation  has  also  submitted  a 
grant  application  to  OSM  in  accordance 
with  30  CFR  part  886  that,  upon  the 
approval  of  the  proposed  amendment, 
will  allow  the  Nation  to  complete  the 
remaining  coal  reclamation  projects. 

The  Navajo  Nation  submitted  the 
request  for  the  Secretary’s  concurrence 
w'ith  certification  of  completion  of  all 
known  coal-related  problems  with  the 
intent  that,  if  the  Secretary  concurs  w'ith 
the  certification,  the  Nation  will  request 
AMLR  funds  to  pursue  projects  under 
the  provisions  of  section  411  of  SMCRA. 

The  provisions  of  the  Navajo  Nation 
plan,  of  which  the  Navajo  AMLR  Code 
is  a  part,  that  the  Nation  proposes  to 
amend  are  (1)  title  I,  Statement  of 
Findings  and  Policy,  section  101, 
findings  and  section  102,  purposes;  (2) 
title  II,  Department  of  Abandoned  Mine 
Lands  Reclamation,  section  201, 
establishment  of  Department  and  its 
duties;  and  (3)  title  IV,  Abandoned  Mine 
Reclamation,  section  401,  Navajo 
abandoned  mine  reclamation  fund 
(hereinafter  referred  to  as  the  “fund”) 
and  its  purposes:  section  402, 
reclamation  fees;  section  403,  objective 
of  fund;  section  404,  eligible  lands  and 
water;  section  405,  Tribal  reclamation 
program;  section  407,  acquisition  and 
reclamation  of  lands  within  the  Navajo 
Nation  adversely  affected  by  past  coal 
mining  practices:  section  408,  liens; 
section  409,  filling  voids  and  sealing 
tunnels;  section  411,  certification  [of 
completion  of  coal  reclamation];  section 
412,  fimd  report;  section  413, 
miscellaneous  powers  [of  the  Director  of 
the  Department);  and  section  414, 
interagency  cooperation. 

The  provisions  of  the  Navajo  Nation 
plan,  of  which  the  Navajo  Nation  Rules 
are  a  part,  that  the  Nation  proposes  to 
amend  are  (1)  section  II,  Policies  and 
Procedures  for  the  Navajo  Reclamation 
Program,  part  D,  coal  reclamation 
priorities  and  noncoal  reclamation 
priorities  prior  to  certification:  part  L. 
general  reclamation  requirements  for 
coal  and  noncoal;  part  M,  certification 
of  completion  of  coal  sites;  part  N, 
eligible  lands  and  water  subsequent  to 
certification;  part  O,  exclusion  of 
noncoal  reclamation  sites;  part  P, 
utilities  and  other  facilities  and  (2) 
section  III,  Administrative  and 
Management  Structure,  part  E,  future 
reclamation  set-aside  program. 


Following  are  more  specific 
descriptions  of  the  revisions  that  the 
Navajo  Nation  proposes  to  make  to  the 
above-listed  sections  of  its  Code  and 
Rules.  These  descriptions  do  not 
address  several  editorial  revisions 
including  changes  in  punctuation  and 
capitalization;  recodification;  replacing 
“Tribal”  and  “Tribe  of  Indians”  with 
“Nation”  in  references  to  the  Navajo 
Nation;  referring  to  the  reclamation 
program  and  plan  as  the  “Navajo 
Abandoned  Mine  Reclamation  Program” 
and  “Navajo  Abandoned  Mine 
Reclamation  Plan;”  and  additional 
revisions  to  reflect  the  duties  and 
responsibilities  of  the  AMLR 
Department,  Division  of  Natural 
Resoiirces,  and  Office  of  Navajo  Land 
Administration  in  administering  the 
AMLR  program  for  the  Nation. 

The  Navajo  Nation  proposes  the 
following  revisions  to  its  Code 
provisions. 

The  Nation  proposes  to  revise  its 
provisions  describing  the  duties  of  the 
AMLR  Department  at  subsection  201(b) 
by  adding  new’  language  to  allow  the 
Department  to  “enlist  the  cooperation 
of’  employees  of  federal  agencies  rather 
than  “use”  employees  of  federal 
agencies  and  deleting  the  provision  that 
restricted  the  transfer  of  legal  authority, 
program,  or  function  to  the  Department 
in  promoting  the  development  or  use  of 
coal  or  other  mineral  resources  or 
regulating  the  health  and  safety  of 
miners.  The  Nation  also  proposes  at 
subsection  201(d)  to  add  the  word 
“sovereign”  before  “immunity”  to 
clarify  that  nothing  in  the  Code  waives 
the  sovereign  immunity  of  the  Nation 
writh  respect  to  actions  seeking 
monetary  relief  of  any  kind. 

The  Nation  proposes  to  revise  its 
abandoned  mine  reclamation  fund 
provisions  in  section  401  by  (1)  adding 
new  subsection  (b)(5)  to  provide  that 
deposits  in  the  fund  shall  be  derived 
from  interest  credited  to  the  fund  under 
section  401(e)  of  SMCRA;  (2)  revising 
subsection  (b)(6)  to  provide  that  the 
fund  will  include  “all”  rather  than 
“any”  other  reclamation  fees  lawfully 
imposed  by  the  Nation:  (3)  revising 
subsection  (c)(5)  to  require  that,  when 
monies  in  the  fund  are  used  for  studies 
conducted  for  the  purposes  of  this  title 
by  the  Department,  the  studies  will  be 
conducted  in  accordance  with  section 
3501  of  the  Omnibus  ReconciUation  Act 
of  1986;  and  (4)  adding  new  subsection 
(c)(8)  to  allow  monies  in  the  fund  to  be 
used  under  section  411  [of  the  Code). 

The  Nation  proposes  to  revise  its  fund 
objective  provisions  at  section  403  by 
(1)  establishing  priorities  at  subsection 
(a)  for  expenditures  of  monies  from  the 
fund  for  lands  and  waters  eligible 
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pursuant  to  section  404,  except  as 
provided  for  under  section  411;  (2) 
deleting  subsection  (a)(4)  which 
provided  for  funding  of  research  and 
demonstration  projects  relating  to  the 
development  of  surface  mining 
reclamation  and  water  quality  control 
program  methods  and  techniques:  and 
(3)  adding  an  inventory  requirement  at 
new  subsection  (b)  to  provide  tliat  for 
purposes  of  assisting  in  the  planning 
and  evaluation  of  reclamation  projects 
pursuant  to  section  405,  and  assisting  in 
making  the  certification  referred  to  in 
section  411(a),  the  Director  shall 
maintain  an  inventory  of  eligible  lands 
and  waters  pursuant  to  section  404 
which  meet  the  priorities  stated  in 
paragraph  (1)  and  (2)  of  subsection 
40S(a). 

The  Nation  proposes  to  revise  its 
criteria  for  determining  eligible  lands 
and  water  at  section  404  by  providing 
that  eligible  lands  and  water  are  those 
which  were  mined  for  coal  and  other 
minerals  or  which  were  affected  by  such 
mining.  *  *  *  except  as  provided  for 
imder  section  411,  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  applicable  law.  The 
Nation  also  proposes  to  reference 
section  409  for  other  provisions  relating 
to  Imds  and  waters  eligible  for 
exMnditures. 

The  Nation  proposes  to  revise  the 
requirements  of  its  tribal  reclamation 
program  at  section  405  by  providing  that 
the  Navajo  Nation  rather  than  the 
Director  enters  into  cooperative 
agreements  and  requiring  that  the 
program  be  in  compliance  with  Navajo 
Nation  laws  rather  than  the  procedures, 
guideUnes,  and  requirements  of  the 
Code. 

The  Nation  proposes  to  revise  the 
requirements  for  filing  voids  and  sealing 
tunnels  at  subsection  409(b)  to  provide 
that,  pursuant  to  Navajo  Nation  laws, 
the  Director  may  request  funds  from  the 
Secreteuy  of  the  Interior  pursuant  to 
section  409(c)  of  SMCRA  to  carry  our 
nonco€il  reclamation  if  it  relates  to  the 
protection  of  the  pubUc  health  or  safety. 

The  Nation  proposes  to  delete  the 
emergency  powers  provisions  of  section 
410  and  hold  this  section  in  reserve  for 
future  use. 

The  Nation  proposes  to  add  new 
section  411  to  provide  for  certification 
of  completion  of  all  coal  reclamation, 
including  provisions  that  (1)  allow  the 
Director  to  certify  to  the  Secretary  that 
all  coal  priorities  stated  in  section 
403(a)  for  eligible  lands  and  water  under 
section  404  of  SMCRA  have  been 
achieved;  (2)  provide  that  upon 
concurrence  of  the  Secretary  with  the 


certification,  eligible  lands  and  water 
shall  not  be  those  described  under 
section  404,  but  shall  be  those  that  were 
mined  or  processed  for  minerals  or 
which  were  affected  by  such  mining  or 
processing  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
August  3, 1977,  and  for  which  there  is 
no  continuing  reclamation 
responsibility  under  State,  Tribal  or 
other  Federal  laws;  (3)  establish  the 
priorities  for  expenditures  of  monies 
from  the  fund  shall  be  the  same  as 
priorities  for  coal  reclamation  in  section 
403  wherein  "coal”  is  replaced  with 
“mineral;”  (4)  add  the  restriction  that 
sites  and  areas  designated  for  remedial 
action  pursuant  to  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UMTRCA)  and  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980  (CERCLA)  are 
not  ehgible  for  expenditures  of  fund 
monies;  (5)  extend  the  objectives  of  the 
fund  and  the  priorities  for  expenditures 
to  reclamation  projects  involving  the 
protection,  repair,  replacement, 
construction,  or  enhancement  of 
utilities,  and  such  other  facilities 
serving  the  public  and  the  construction 
of  public  facilities  in  communities 
adversely  affected  or  impacted  by  coal 
and  mineral  mining  and  processing 
practices;  (6)  allow  annual  grants  under 
section  402(g)(1)  (of  SMCRA]  to  be  used, 
where  the  Secretary  concurred  in  the 
certification  and  the  Director  determines 
there  is  a  need,  for  activities  or 
construction  of  specific  public  facilities 
related  to  the  coal  or  mineral  industry 
and  the  Secretary  concurs  in  such  ne^; 
and  (7)  extend  the  application  of  the 
provisions  of  sections  407  and  408  to 
subsections  (a)  through  (e)  of  section 
411,  except  references  to  coal  shall  not 
apply. 

The  Nation  proposes  to  add  new 
language  to  its  interagency  cooperation 
provisions  at  section  414  to  limit 
cooperation  of  all  departments,  boards, 
commissions,  and  agencies  of  the 
Nation  to  those  situations  where  such 
cooperation  does  not  conflict  with 
existing  Navajo  Nation  and/or 
applicable  Federal  laws. 

m  addition,  the  Nation  proposes  the 
following  revisions  to  its  Navajo  Nation 
Rule  provisions. 

The  Nation  proposes  to  revise  its  rules 
pertaining  to  reclamation  priorities  in 
section  II,  part  D,  by  eliminating  the 
reference  to  the  Federal  regulations  at 
30  CFR  874.13(c)(2):  delineating  coal 
reclamation  priorities  fi’om  noncoal 
priorities:  removing  research  and 
demonstration  projects  relating  to  the 
development  of  surface  coal  mining 
reclamation  and  water  quality  control 
program  methods  and  techniques  as  a 


coal  priority;  providing  that  reclamation 
of  noncoal  sites  may  occur  to  protect  the 
public  from  extreme  hazards 
endangering  life  and  property  before 
coal  priorities  have  been  completed  and 
prior  to  certification  of  completion  of 
coal  reclamation;  and  deleting 
restoration  of  the  environment  and 
public  facilities  construction  as 
priorities  of  the  noncoal  program. 

The  Nation  also  proposes  to  add  new 
language  to  its  rules  at  section  II,  parts 
L,  M,  N,  O,  and  P  in  order  to  implement 
specific  proposed  changes  to  its  Code 
pertaining  to  the  qualifications  of  coal 
and  noncoal  sites  for  reclamation, 
certification  of  the  completion  of  coal 
reclamation  and  establishment  of  a 
noncoal  reclamation  program,  eligible 
noncoal  lands  and  water  after 
certification  has  occurred,  exclusion  of 
UMTRCA  and  CERCLA  sites  fi-om 
funding  under  the  AMLR  program  to 
ensure  proper  use  of  reclamation  funds, 
and  establishment  of  a  public  facilities 
pro^am. 

Finally,  the  Nation  proposes  to  add 
new  language  to  section  III,  Part  E  of  its 
rules  to  establish  a  future  reclamation 
set-aside  program  in  order  to  continue 
the  AMLR  program  after  September  30, 
1995. 

IV.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.14  and  884.15(a).  OSM  is 
seeking  comment  on  whether  the 
proposed  amendment  satisfies  the 
applicable  plan  approval^riteria  of  30 
CFR  884.14.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Navajo  Nation  plan. 

In  addition,  OSM  is  seeking,  in 
accordance  with  section  411  of  SMCRA, 
public  comments  and  information 
concerning  any  known  or  suspected 
unreclaimed  lands  and  water  resources 
on  Navajo  Nation  lands  that  may  have 
been  adversely  affected  by  coal  mining 
practices  (1)  prior  to  August  3, 1977, 
and  for  which  there  is  no  continuing 
reclamation  responsibility  under  State, 
Federal,  Tribal,  or  other  laws  or  (2) 
during  the  period  from  August  4, 1977, 
until  September  28, 1984,  which  are  the 
dates  for  the  Navajo  Nation  interim  coal 
program  with  September  28, 1984,  being 
the  date  the  permanent  Federal 
regulatory  program  on  Indian  lands  took 
effect,  and  for  which  available  funds  for 
reclamation  or  abatement  pursuant  to  a 
bond  or  other  form  of  financial 
guarantee  or  from  any  other  source  are 
not  sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site. 

Should  the  Secretary  concur  with  the 
certification,  the  Navajo  Nation  intends 
to  request,  in  accordance  with  30  CFR 
886,  AMLR  funding  for  other  projects  as 
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provided  for  under  sections  411(e)  and 
(f)  of  SMCRA. 

If  no  past  coal  mining  problems 
eligible  for  funding  under  section  404  of 
SMCRA  are  identified  through  this 
process,  the  Secretary  intends  to  concur 
with  the  Navajo  Nation’s  certihcation. 

If,  after  the  Secretary’s  concurrence,  a 
coal  problem  occurs  or  is  identified,  the 
Nation  would  have  to  seek  immediate 
funding  for  reclaiming  coal-related 
problems. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  m.d.t., 
June  2, 1994.  The  location  and  time  of 
the  hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  spiecified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
ublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  the  OSM  representatives  to 
discuss  the  proposed  amendment  and 
the  Navajo  Nation’s  certification  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 


pK>sted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

V.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

'The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  appUcable  to  the 
actual  language  of 'Tribal  AMLR  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  promulgated  by  a 
specific  Tribe,  not  by  OSM.  Decisions 
on  proposed  Tribal  AMLR  plans  and 
revisions  thereof  submitted  by  a  Tribe 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribal  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
witli  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibifity  Act  (5 
U.S.C.  601  et  seq.).  The  Tribal  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  Tribe.  In  making 


the  determination  as  to  whether  this 
rule  would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  756 

Abandoned  mine  land  reclamation 
program,  Indian  lands. 

Dated:  May  10, 1994. 

Russell  F.  Price, 

Acting  Assistant  Director,  IVestem  Support 
Center. 
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National  Park  Service 
36  CFR  Part  7 

RIN  1024-AC14 

National  Capital  Region  Parka;  Saiea 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Proposed  rule  and  policy 
statement  with  request  for  comments. 

SUMMARY:  The  National  Park  Service 
(NPS)  proposes  to  revise  existing 
regulations  governing  the  sale  and 
distribution  of  newspapers,  leaflets,  and 
pamphlets  within  the  National  Capital 
Region.  Specifically,  the  Park  Service 
proposes  to  amend  its  sales  regulation  to 
allow  the  sale  or  distribution  of  books. 
Further,  the  Park  Service  proposes  to 
rescind  its  sales  enforcement  guideline, 
which  currently  allows  the  sale  of  T- 
shirts,  buttons,  bumper  stickers  and 
posters  that  display  a  message  direcTly 
related  to  the  cause  and  activity.  A 
proposed  Administrative  Policy 
Statement  explains  the  administration 
of  these  regulations.  These  amendments 
and  statement  are  intended  to  regulate 
sales  on  park  land  of  the  National 
Capital  Region. 

DATES:  Written  comments  must  be 
received  on  or  before  July  18, 1994. 

ADDRESSES:  Written  comments  may  be 
sent  to:  Robert  Stanton,  Regional 
Director,  National  Capital  Region, 
National  Park  Service,  1100  Ohio  Drive, 
SW.,  Washington,  DC  20242. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Alley,  Associate  Regional 
Director,  Pubfic  Affairs  and  Tourism. 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive,  SW., 
Washington,  DC  20242,  telephone  (202) 
619-7223;  Richard  G.  Robbins,  Assistant 
Soheitor,  National  Capital  Parks,  Office 
of  the  Solicitor,  Department  of  the 
Interior,  Washington,  DC  20240, 
telephone:  (202)  208-^338. 
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SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  parks  of  the  National  Capital 
Region  are  visited  by  millions  of 
citizens  and  international  travelers  each 
year.  Many  of  the  parks  of  the  National 
Capital  Region  are  among  the  Nation’s 
oldest,  dating  from  the  District  of 
Columbia’s  establishment  in  1790.  The 
Ellipse,  National  Mall,  Washington 
Monument  grounds  and  West  Potomac 
Park,  the  site  of  the  Lincoln  Memorial, 
President’s  Park,  and  other  nationally 
significant  monuments  and  park  lands 
are  integral  parts  of  the  comprehensive 
design  of  the  L’Enfant  and  McMillan 
plans  for  the  City  of  Washington. 

These  renowned  cultural  landmarks 
represent  the  most  significant  park  areas 
and  open  space  in  the  Nation’s  Capital. 
As  part  of  Washington’s  monumental 
core,  these  areas  provide  a  highly 
landscaped  green  space  stretching  from 
the  Capitol  to  the  Lincoln  Memorial. 

The  Federal  park  land  essentially  serves 
as  the  Nation’s  front  yard  and  links  the 
legislative,  executive,  and  judicial 
branches  of  our  Nation’s  government. 

The  Federal  park  land  of  the  National 
Capital  Region  enjoys  a  rich  diversity  of 
uses.  Visitors  are  drawn  by  its  proximity 
to  the  great  monuments  of  the  Nation’s 
Capital  such  as  the  Lincoln,  Jefferson 
and  Vietnam  Veterans  Memorials  and 
the  Washington  Monument  as  well  as  by 
its  vistas  and  natural  beauty.  In 
addition,  there  are  many  other  parks 
located  throughout  the  National  Capital 
Region  which  draw  thousands  of  park 
visitors.  The  parks  are  the  scene  of  a 
great  diversity  of  recreational  activities 
including  picnics,  softball,  and  field 
hockey.  While  park  visitors  may  enjoy 
the  sights  and  activities  of  Washington 
and  its  environs,  they  may  also  seek 
time  for  quiet  reflection  in  the  midst  of 
these  parks.  Located  as  the  seat  of  the 
Federal  Government,  the  Federal  park 
land  is  the  site  for  a  wide  range  of 
demonstration  activities  for  and  against 
all  manner  of  causes. 

Prior  to  1976,  sales  were  prohibited, 
without  a  permit,  in  all  park  areas.  At 
that  time  it  was  the  general  policy  of  the 
NPS  not  to  grant  sales  permits.  That 
prohibition  was  revised  following  a 
decision  of  the  United  States  District 
Court  for  the  District  of  Columbia  in 
Washington  Free  Community  V.  Wilson. 
334  F.  Supp.  77  (D.D.C.  1971).  The  court 
in  Washington  Free  Community  struck 
down  the  regulation  as  applied  to  the 
sale  of  newspapers.  The  court  did, 
however,  recognize  a  substantial 
government  interest  in  maintaining  an 
atmosphere  of  calm,  tranquility,  and 
reverence  in  certain  limited  park  areas. 


In  1976,  the  NPS  promulgated  a  final 
rule  allowing  the  sale  and  distribution 
of  newspapers,  leaflets,  and  pamphlets 
without  the  aid  of  a  structure  or  stand 
in  all  park  areas  administered  by  the 
National  Capital  Region,  except  in 
certain  enumerated  areas. 

The  NPS’s  current  regulations  allow  a 
full  range  of  demonstration  and  special 
event  activities  on  National  Capital 
Region  areas  pursuant  to  36  CFR  7.96. 
These  regulations  allow  the  sale  or 
distribution  of  “newspapers,  leaflets, 
and  pamphlets”  on  all  National  Capital 
Region  areas  except  for  certain  limited 
park  areas  specified  in  the  regulations. 

No  permit  is  required  when  the  sale  or 
distribution  occurs  without  the  aid  of 
stands  or  structures.  A  permit  is 
required  when  the  sale  or  distribution 
occurs  with  the  aid  of  stands  or 
structures.  36  CFR  7.96(k). 

In  the  late  1970’s  the  Park  Service  was 
faced  with  an  increasing  number  of 
requests  by  organizers  of  large  scale, 
single  day  demonstrations.  These 
organizers  requested  permission  to  sell, 
along  with  newspapers,  leaflets,  and 
pamphlets,  T-shirts  which  displayed  a 
message  directly  related  to  their 
demonstrations’  cause  and  activity,  and 
which  firequently  contained  the  date  of 
the  demonstration. 

The  NPS  seriously  considered  the 
requests  to  sell  such  T-shirts.  It 
recognized  that  such  items  could 
possess  some  measure  of 
communicative  values  similar  to  written 
material.  The  NPS  believed  that,  as  now, 
that  the  sale  of  items  on  park  land, 
consistent  with  the  First  Amendment, 
may  be  limited  to  newspapers,  leaflets 
and  pamphlets  to  protect  park  values. 
However,  the  Park  Service  also  desired 
to  reasonably  accommodate  the  sale  of 
such  T-shirts,  insofar  as  the  sale  of  such 
items  were  only  for  a  single  day,  were 
sold  only  in  connection  with  large  scale 
demonstration  activity  and  in  that 
context  did  not  incrementally  disrupt 
the  quality  of  the  park  visitor  experience 
or  negatively  impact  on  the  park  land’s 
aesthetic  values. 

Accordingly,  and  after  careful 
consideration,  the  NPS,  National  Capital 
Region,  adopted  as  an  enforcement 
guideline,  an  administrative 
determination  that  the  permission  to 
sell  “newspapers,  leaflets,  and 
pamphlets”  under  36  CFR  7.96(k),  could 
also  be  extended  to  cover  T-shirts  which 
displayed  a  message  directly  related  to 
the  cause  and  activity.  As  such,  the  NPS 
determined  not  to  enforce  the 
regulation’s  sales  prohibition  against 
such  items. 

Beginning  with  the  dedication  of  the 
Vietnam  Veterans  Memorial  in  1982, 
however,  the  Park  Service  began 


receiving  requests  by  numerous 
demonstration  applicants  who,  in 
addition  to  requesting  permission  to 
conduct  demonstration  activities, 
requested  permission  to  sell  others 
items  in  addition  to  newspapers, 
leaflets,  pamphlets  and  event  related  T- 
shirts.  These  other  items  included 
bumper  stickers,  buttons,  posters, 
patches,  jewelry,  hats,  license  plates, 
coffee  mugs,  flags,  records,  tapes, 
pictures,  decals  and  lapel  pins. 

The  NPS  seriously  considered  these 
new  requests.  It  recognized  that  some  of 
these  items  could  possess  some  measuie 
of  communicative  value.  The  NPS 
believed  then,  as  now,  that  its  statutory 
mandate  to  preserve  park  land  allows  it 
to  properly  limit  the  sale  of  items  on 
park  land  to  newspapers,  leaflets  and 
pamphlets.  However,  the  Park  Service 
also  desired  to  reasonably  accommodate 
the  sale  of  certain  other  items,  to  the 
extent  the  sale  of  these  items  were 
conducted  in  coimection  with 
demonstration  conduct  and  were  not 
disruptive  to  the  quality  of  the  park 
visitor  experience  and  did  not 
negatively  impact  on  the  park  land’s 
aesthetic  values. 

After  further  consideration,  in  1982, 
the  NPS  fine-tuned  its  enforcement 
guideline,  and  determined  that  the 
permission  to  sell  “newspapers,  leaflet'^;, 
and  pamphlets”  under  36  CFR  7.96(k), 
could  be  extended  to  certain  other 
designated  written  material.  This 
enforcement  guideline,  which  was 
reducer^  to  writing,  was  a  difficult  line¬ 
drawing  exercise  regarding  commonly 
requested  items  which  possessed  some 
communicative  value.  After  careful 
consideration,  the  enforcement 
guideline  provided  that  bumper 
stickers,  buttons,  posters  and  T-shirts 
which  displayed  a  message  directly 
related  to  the  cause  and  activity  would 
also  be  permitted.  The  NPS  continued  to 
prohibit  the  sale  of  items  such  as 
patches,  jewelry,  hats,  license  plates, 
coffee  mugs,  flags,  records,  tapes, 
pictures,  decals  and  lapel  pins.  A  copy 
of  the  enforcement  guideline  was 
routinely  made  available  to  all  permit 
applicants. 

2.  Current  Situation 

The  National  Capital  Region  of  the 
NPS  has  an  abundance  of  park  visitors 
and  an  absence  of  commercial  vendors. 
As  such,  it  offers  a  “captive  audience” 
of  customers,  many  of  whom  are  tourists 
to  the  city.  The  number  of  individuals 
and  groups  seeking  to  engage  in  sales 
activities  has  dramatically  increased 
over  the  years.  After  almost  ten  years  of 
experiences  with  the  current 
enforcement  guideline,  the  NPS  has 
concluded  that  activities  allowed  under 
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the  guideline  have  become  disruptive  to 
the  qiiality  of  the  park  visitor  experience 
and  have  negatively  impacted  on  park 
resoiuces  and  the  aesthetic  values  of  the 
park  land  of  the  National  Capital 
Region. 

Specifically,  the  NPS  has  determined 
that  the  display  and  sale  of  bumper 
stickers,  buttons,  posters  and  T-shirts, 
permitted  under  the  enforcement 
guideline,  irrespective  of  the  message 
presented,  has  brought  discordant  and 
excessive  commercialism,  as  well  as 
degraded  aesthetic  values,  visitor 
circulation,  interpretive  programs, 
historic  scenes,  and  has  inhibited  the 
conservation  of  park  property  by 
denying  visitors  the  variety  of 
opportimities  to  safely  enjoy  park 
resources. 

In  1994,  the  National  Capital  Region 
expects  to  issue  approximately  thirty- 
five  hundred  demonstration  and  special 
event  permits.  These  activities  include 
demonstrations,  the  sale  and 
distribution  of  printed  material  with  the 
aid  of  stands  or  structures,  and  special 
events.  In  the  small  area  near  the 
Vietnam  Veterans  Memorial  alone,  the 
National  Capital  Region  expects  there 
will  be  approximately  sixteen  hundred 
permits  issued.  The  vast  majority  of 
these  permits  are  for  a  combination  of 
demonstration/sales  activities. 

The  T-shirts  sales  which  now  occur 
on  park  land  are  far  dififerent  fi'om  the 
sales  which  first  occurred  imder  the 
enforcement  guideline.  When  first 
permitted,  sales  occurred  on  a  single 
day  from  card  tables  set  up  among  the 
participants  at  large-scale 
demonstrations.  The  T-shirts  left  with 
the  demonstrators.  Now,  vendors  sell  a 
wide  variety  of  T-shirts  all  year  round. 
The  sales  occur,  not  among  participants 
at  a  demonstration,  but  from  vendors 
seeking  customers  fi:om  non- 
demonstrating  visitors  as  they  visit  an 
adjacent  national  monument.  Many  of 
the  T-shirt  displays  and  sales  occur  on 
a  daily  round-the-clock  basis. 

On  any  one  day  it  is  not  uncommon 
to  have  large  quantities  of  bumper 
stickers,  buttons,  posters  and  T-shirts 
displayed  and  stored  on  federal  park 
land  at  various  demonstration/sales 
sites.  Most  of  these  sites  are  located  near 
the  Vietnam  Veterans  Memorial.  With 
only  a  limited  amount  of  park  land 
available  near  the  Memorial,  the  number 
of  designated  demonstration/sales  sites 
has  been  increased  to  accommodate  the 
additional  numbers  of  applications.  At 
each  of  these  demonstration/saies  sites, 
it  is  common  to  see  the  T-shirts 
displayed  on  large  tables  or  mounted  on 
life-size  torso  mannequins  or  on  five 
foot  high  A-frames.  The  number  and 


type  of  T-shirts  attempted  to  be  sold  as 
well  as  T-shirt  vendors,  is  increasing. 

Further,  the  NPS  has  found  that  the 
demonstrationy sales  sites  which  now 
sell  the  items  permitted  under  the 
enforcement  guideline  occupy  larger 
areas  of  park  land.  The  space  is  used  to 
display  fire  range  of  items  such  as  T- 
shirts  and  to  provide  storage  of  sales 
stock.  This  has  negatively  impacted  on 
park  land,  and  has  caused  tree, 
shrubbery,  and  turf  damage.  With  larger 
sites  located  near  or  on  walkways  close 
to  frequently  visited  memorials,  visitor 
circulation  has  been  negatively 
impacted.  Sales  operations  have 
interfered  with  Park  Service 
interpretative  programs.  Further,  the 
increased  presence  of  money  at 
demonstration/sales  sites  has  caused  the 
NPS  to  be  concerned  about  the  risk  of 
theft. 

While  demonstration/saies  sites  that 
sell  only  items  specified  within  the 
narrower  band  of  the  sales  regulation 
may  also  impact  on  trees  and  turf  as 
well  as  visitor  circulation,  because  of 
their  smaller  size  such  impmct  will  be 
vastly  reduced.  Moreover,  the  NPS 
believes  that  if  sales  under  the 
enforcement  guideline  were  prohibited, 
based  on  its  past  experience,  the 
number  of  vendors  seeking  to  engage  in 
sales  activities  would  fall.  This,  of 
course,  would  further  reduce  the 
negative  impact  on  park  resources. 

Irrespective  of  the  content  of  the 
messages  contained  on  T-shirts,  bumper 
stickers,  buttons  and  posters,  the  NPS 
has  received  complaints  from  visitors. 
Complaints  have  stated  the  visitors 
found  the  sale  of  such  merchandise  on 
Federal  park  land  to  be  unsightly, 
inappropriate  and  an  unwelcome 
commercial  intrusion.  Media  articles 
have  described  the  sales  areas  as  a  “flea 
market.”  The  Commission  of  fine  Arts 
has  described  the  areas  as  ugly  and 
spoiling  the  beauty  of  one  of 
Washington’s  great  memorials. 

The  believes  that  the  sales 
currently  permitted  imder  the  existing 
enforcement  guideline  have  become 
discordant  commercialism  and  have 
created  a  flea-market  atmosphere  on 
park  land.  Further,  the  NPS  has  found 
that  many  of  the  T-shirts  that  vendors 
seek  to  market  have  only  a  remote  nexus 
to  some  demonstration  and  special 
event  message.  One  demonstration 
applicant  imprinted  scores  of  T-shirts 
with  images  of  cherry  blossoms,  within 
which,  b^ly  discemable,  was  an  image 
of  the  Vietnam  Veterans  Wall.  During 
tlie  heavily  visited  1992  Cherry  Blossom 
Festival,  the  applicant  asserted  a  right  to 
sell  such  T-shirts,  and  demanded 
permission  to  sell  them  along  the 
walkways  where  park  visitors  strolled 


along  the  Tidal  Basin’s  flowering  cherry 
trees. 

Other  appUcants  have  sought 
permission  to  sell  T-shirts  containing 
vistas  of  Washington  DC  or  military 
fighter  planes — which  in  themselves 
were  no  different  than  the  T-shirts  sold 
by  commercial  vendors  throughout  the 
city — ^but  upon  which  applicants  placed 
small  logos  identifying  their  group. 
Another  applicant  sought  to  sell  T-shirts 
with  images  of  wildlife,  and  contended 
that  it  furthered  their  environmental 
concerns.  All  of  the  applicants  argue 
that  their  message  relates  to  ongoing 
demonstration  conduct. 

The  sale  of  T-shirts  on  park  land  is 
financially  lucrative.  During  the  course 
of  a  recent  copyright  infringement 
lawsuit,  the  United  States  district  Court 
for  the  District  of  Columbia  reviewed 
the  tax  records  of  one  regular  permittee 
for  a  demonstration/sales  site  near  the 
Vietnam  Veterans  Memorial.  From  the 
tax  records  the  Court  concluded  that 
this  individual  “had  gross  earnings  of 
$1,849,683  from  the  sale  of  all  T-shirts 
in  1989-91.”  Hart  v.  Sampley,  Civil  No. 
91-3068,  slip  op.  at  2,  (D.D.C.  Dec.  10, 
1992). 

No  doubt,  in  part,  because  of  the 
lucrative  nature  of  these  sales  outlets, 
the  NPS  has  experienced  increasing 
numbers  of  applications  as  well  as  an 
intense  competition  between  existing 
applicants  as  they  “compete”  to  attract 
park  visitors  to  buy  their  merchandise. 
Further,  as  applicants  seek  to  solicit 
sales  fiom  park  visitors  to  the  Memorial, 
the  competition  between  applicants  has 
resulted  in  absurd  situations 
incompatible  with  the  purposes  for 
which  park  areas  were  established. 

Some  applicants  selling  merchandise 
under  the  enforcement  guideline  have 
attempted  to  subvert  the  NFS’s  attempts 
to  allow  a  full  range  of  applicants  the 
ability  to  demonstrate  on  the 
geographically  limited  park  land 
adjacent  to  the  Vietnam  Veterans 
Memorial.  In  that  regard  the  NPS  has 
found  that  certain  applicants  for  the 
limited  demonstration/sales  sites  near 
the  Memorial,  after  submitting  fully 
executed  applications  for  designate 
sites,  failed  to  actually  occupy  the  sites 
for  which  they  have  properly  received 
permits.  There  have  been  numerous 
complaints  that  such  applicants  have 
been  motivated  to  obtain  permits  for  the 
sites,  not  to  use  them  but  solely  to  deny 
competitors  the  opportunity  to  occupy 
and  conduct  their  demonstration/sales 
activities  at  the  sites. 

Such  conduct,  which  some  applicants 
have  come  to  describe  as  a  “vending 
war”  between  rival  groups,  is  an  abuse 
of  the  NFS’s  regulations  in  that  it 
needlessly,  and  unfairly,  denies  others 
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an  opportunity  to  use  these  sites. 

Indeed,  this  “vending  war”  has  gone  so 
far  as  to  have  some  applicants  submit, 
on  a  daily  basis,  applications  in  twenty- 
one  day  increments  for  the  limited 
available  preferred  sites  near  the 
Vietnam  Veterans  memorial  for  up  to  a 
year  in  advance. 

Physical  altercations  have  also 
occurred  between  applicants  seeking  to 
file  their  applications  first.  Recently, 
one  applicant  complained  to  Park 
Service  employees  that  “rival” 
demonstrators  soiled  his  site  with  body 
waste.  Other  demonstrators  have 
demanded  that  the  Park  Service  prohibit 
their  competitors’  sales  activities  on 
park  land. 

The  NPS  has  received  numerous 
requests  to  market  other  items  including 
clothing  articles  such  as  flak  jackets, 
hats  and  sweatshirts.  Applicants  have 
argued  that  if  T-shirts  are  permitted, 
other  types  of  clothing  should  be  also. 
Other  applicants  have  argued  that  if 
buttons  are  permitted,  pins  should  be 
also.  Other  applicants  have  argued  that 
if  bumper  stickers  are  permitted, 
adhesive  cloth  patches  should  be  also. 
And,  still  other  applicants  have  argued 
that  if  newspapers,  leaflets,  and 
pamphlets  are  permitted,  cassette  and 
video  tapes  which  convey  a  message 
that  is  comprehended  through  the  use  of 
electronic  devices  should  be  also.  While 
such  requests  to  expand  the  range  of 
items  that  may  be  sold  have  been  denied 
due  to  the  cumulative  negative  impact 
on  park  visitors  and  park  values,  they 
have  caused  the  Park  Service  to  further 
reexamine  the  appropriateness  of  the 
enforcement  guideline. 

The  NPS,  National  Capital  Region,  is 
experienceing  increasing  numbers  of 
new  applicants  requesting  permission  to 
sell  items,  permitted  under  the 
enforcement  guideline,  on  other  park 
land.  Some  applicants  appear  to  have  no 
other  piupose  for  their  activity  than 
selling  T-shirts.  Applications  for  sales 
activities  has  spread  from  the  Vietnam 
Veterans  Memorial,  to  areas  along  the 
National  Mall  and  to  other  Federal  park 
lands  of  the  National  Capital  Region. 

The  NPS,  based  on  its  past 
experience,  anticipates  that  there  will  be 
an  increasing  number  of  applicants  who 
will  seek  to  engage  in  sales  activities  on 
park  land.  The  design  of  Washington, 

DC  has  created  outstanding  areas  which 
have  honored  those  who  have  made 
lasting  contributions  tot  he  history  of 
our  Nation.  While  108  memorials, 
monuments  and  plaques  have  been 
erected  on  Federal  park  land  in  the 
District  of  Columbia  and  its  environs, 
the  number  of  national  memorials  will 
increase.  In  that  regard,  new  memorial 
proposals  for  Federal  park  land,  which 


have  already  received  authorizing 
legislation,  include  the  Korean  War 
Veterans  Memorial,  the  Vietnam 
Women’s  Memorial,  the  Franklin 
Delano  Roosevelt  Memorial  Park,  the 
George  Mason  Memorial,  the  Black 
Revolutionary  War  Patriots  Memorial, 
the  Women  in  Military  Service  for 
America  Memorial,  and  the  National 
Peace  Garden.  In  the  years  to  come  the 
number  of  national  memorials  on 
Federal  park  land  likely  will  increase 
further. 

The  Commemorative  Works  Act,  40 
U.S.C.  1001-1010,  provided  that  the 
placement  of  future  commemorative 
works  in  the  District  of  Columbia  and  its 
environs  are  to  be  “of  preeminent 
historical  and  lasting  significance  to  the 
Nation.”  With  the  additional  of  future 
significant  national  memorials,  there 
will  also  be  an  increase  of  park  visitors 
to  the  memorials.  Based  on  its  past 
experience,  the  NPS  believes  that  there 
will  also  be  an  increase  in  the  number 
of  applicants  who  will  seek  to  engage  in 
sales  activities  pursuant  to  the  current 
regulations  and  enforcement  guideline. 

3.  Regulatory  Changes 

The  NPS  believes  that  the  regulation, 
as  enforced  pursuant  to  the  enforcement 
guidelines,  is  no  longer  appropriate  in 
that  it  has  become  disruptive  to  the 
quality  of  the  park  visitor  experience 
and  negatively  impacts  on  the  park 
land’s  aesthetic  values.  As  such,  the 
NPS  now  believes  that  the  enforcement 
guideline  should  be  rescinded  and  the 
sales  regulations  amended  to  include 
books  so  as  to  prevent  current  and 
future  intrusions  on  park  values  and 
impacts  on  park  visitors.  Park  visitors 
should  not  have  their  experience 
diminished  by  crowds  displaying  and 
hawking  clothing  and  similar  items. 

The  sales  activity  permitted  under  the 
current  enforcement  guideline  has 
brought  discordant  and  excessive 
commercialism  to  generally  tranquil 
park  settings.  The  sales  have  also 
degraded  aesthetic  values,  visitor 
circulation,  interpretive  programs,  and 
historic  scenes,  as  well  as  inhibited  the 
conservation  of  park  property  by 
denying  visitors  the  variety  of 
opportimities  to  safety  enjoy  park 
resources. 

The  NPS  believes  that  further  use  of 
the  current  enforcement  guideline  will 
result  in  continued  and  increased 
intrusions.  As  such,  the  NPS  believes 
that  it  is  necessary  to  rescind  the 
enforcement  guideline  and  amend  the 
sales  regulation,  so  as  to  limit  sales  to 
books,  newspapers,  leaflets  and 
pamphlets.  'The  Park  Service  believes 
that  books  constitute  a  larger,  as  well  as 
logical  variant,  of  newspapers,  leaflets. 


and  pamphlets  that  are  currently 
permitted.  The  NPS  has  not  experienced 
problems  with  the  sale  of  such  items. 

The  NPS  believes  that  it  may  consider 
the  cumulative  impact,  caused  by  the 
sale  of  these  items  at  demonstration/ 
sales  sites,  in  reexamining  its 
enforcement  guideline  of  36  CFR  7.96(k) 
which  permits  the  sale  and  distribution 
of  “newspapers,  leaflets,  and 
pamphlets.”  As  such,  the  Park  Service 
believes  that  there  should  be  a  recision 
of  the  enforcement  guideline  and  an 
amendment  of  the  regulations. 

By  rescinding  its  enforcement 
guideline  and  amending  36  CFR  7.96(k), 
so  as  to  permit  only  the  sales  of  books, 
newspapers,  leaflets  and  pamphlets,  the 
Park  Service  believes  that  the  park 
resources  and  visitor  experience  will  be 
protected  and  enhanced.  Moreover,  the 
NPS  believes  that  compliance  with  the 
sales  regulation  will  not  place  an 
unreasonable  limitation  on  First 
Amendment  activity,  especially  in  light 
of  vast  range  of  permissible  activities 
available  to  persons  engaged  in 
demonstrations  and  sales  activities. 

Visitors  will  still  be  able  to  come  to 
the  parks  to  pursue  communicative, 
inspirational,  educational  and 
recreational  activities.  Consistent  with 
Park  Service  regulations,  demonstrators 
remain  free  to  sell  and  distribute 
literature,  display  signs  and  banners, 
march,  speak,  hold  vigils,  and  otherwise 
commvmicate  their  views.  Further, 
based  on  its  years  of  experience  in 
managing  the  Federal  park  land  and 
dealing  with  a  full  range  of  sales 
activities,  the  NPS  believes  that  it  may 
validly  limit  the  sale  of  what  would 
otherwise  be  an  imlimited  range  of 
merchandise. 

The  NPS  believes  that  limiting  sales 
and  distribution  activities  to 
newspapers,  leaflets,  pamphlets,  and 
books  is  a  reasonable  time,  place,  or 
manner  restriction.  The  restriction  is 
clearly  content-neutral  in  that  it  applies 
irrespective  of  the  nature  of  the  message 
presented. 

It  leaves  open  ample  alternative 
channels  for  communication  of  the 
information.  And,  it  preserves  the 
integrity  of  park  resources  and  provides 
for  the  public  enjoyment  of  our  national 
parks  while  leaving  park  resources 
unimpaired  for  future  generations.  As 
such,  it  constitutes  a  restriction  which 
is  “narrowly  tailored  to  serve  a 
significant  government  interest.” 

Finally,  the  NPS  proposes  to  make 
two  minor  numbering  corrections  in  36 
CFR  7.96(k)(3)(vii),  (ix)  due  to  the 
redesignation  of  paragraph  (k)  in  57  FR 
4574  (February  6, 1992). 

The  NPS  desires  to  fully  inform  the 
public  of  its  actions  on  this  matter.  As 
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such,  copies  of  this  document  will  be 
made  available  to  all  interested  parties, 
including  permit  applicants,  at  die 
National  Capital  Region,  Office  of  Public 
Affairs  and  Tourism. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  this  rule:  Richard  G. 
Robbins  and  Randolph  ].  Myers,  Office 
of  the  Solicitor,  U.S.  Department  of  the 
Interior. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1024- 
0021. 

Compliance  With  Other  Laws 

The  rule  has  been  reviewed  under 
Executive  Order  12866. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  NPS  has  determined 
that  these  proposed  rules  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  nor 
does  it  require  a  preparation  of  a 
regulatory  analysis. 

The  NPS  has  determined  that  this 
proposed  rulemaking  wall  not  have  a 
significant  effect  on  the  quality  of  the 
human,  enviromnental,  health,  and 
safety  because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  incompatible  uses 
which  might  compromise  the  nature 
and  characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  owmerships 
of  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  finm  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  guidelines  in  516  DM  6, 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

The  Service  has  reviewed  this 
proposed  rule  as  directed  by  E.0. 12630 
and  has  determined  that  the  regulation 
does  not  have  taking  implications. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  section  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 


List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Part  7  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  Authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 

462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C  Code  40-721  (1981). 

2.  Section  7.96  is  amended  by  revising 
paragraph  (k)(2)  introductory  text, 
paragraph  (k)(3)  introductory  text,  the 
first  sentence  of  paragraph  (k)(3)(vii), 
and  the  first  sentence  of  paragraph 
(k)(3)(ix)  to  read  as  follows: 

§7.96  National  Capital  Region  parks. 
***** 

(k)*  *  * 

(D*  *  * 

(2)  The  sale  or  distribution  of  books, 
newspapers,  leaflets,  and  pamphlets, 
conducted  without  the  aid  of  stands  or 
structures,  is  allowed  in  all  park  areas 
open  to  the  general  public  without  a 
permit  except  the  following  areas  where 
such  sale  or  distribution  is  prohibited: 
***** 

(3)  The  sale  and  distribution  of  books, 
newspapers,  leaflets,  and  pamphlets 
fi’om  fixed  location  stands  is  permitted 
within  the  Keimedy  Center,  provided  a 
permit  to  do  so  has  been  issued  by  the 
General  Manager:  And  provided  further, 
that  the  printed  matter  is  not  primarily 
commercial  advertising. 
***** 

(vii)  Person  engaged  in  the  sale  or 
distribution  of  printed  matter  under 
paragraph  (k)  of  this  section  shall  not 
conduct  activities  from  other  than  a 
stand  in  the  locations  designated,  or 
hawk  or  call  out  from  the  stand.  *  *  * 
***** 

(ix)  A  permit  may  be  revoked  under 
any  of  those  conditions,  as  listed  in 
paragraph  (k)(3)(ii)  of  this  section, 
which  constitute  grounds  for  denial  of 
a  permit,  or  for  violation  of  the  terms 
and  conditions  of  the  permit.  *  *  * 
***** 

Dated;  January  24, 1994. 

George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  94-12126  Filed  5-17-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
IFRL-4886-1] 

RIN  2040-AC90 

Effluent  Guidelines  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  effluent 
guidelines  plan. 

SUMMARY:  Today’s  notice  announces  the 
Agency’s  proposed  plans  for  developing 
new  and  revised  effluent  guidelines, 
which  regulate  industrial  discharges  to 
surface  waters  and  to  publicly  owned 
treatment  works.  Section  304(m)  of  the 
Clean  Water  Act  requires  EPA  to 
publish  a  biennial  Effluent  Guidelines 
Plan.  The  Agency  requests  comment  on 
the  proposal  and  will  publish  a  final 
plan  following  the  close  of  the  comment 
period. 

DATES:  Comments  must  be  received  on 
or  before  June  17, 1994. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to:  Eric  Strassler, 
Engineering  and  Analysis  Division 
(4303),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  'The  public  record  for  this 
notice  is  available  for  review  in  the  EPA 
Water  Docket,  401  M  Street,  SW., 
Washington,  DC.  For  access  to  Docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3  p.m.  for  an  appointment. 
The  EPA  public  information  regulation 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying.  Preliminary  Data  Summaries 
referred  to  in  this  notice  may  be 
obtained  from  the  distributors  listed  in 
appendix  C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  Strassler,  Engineering  and  Analysis 
Division  (address  above),  telephone 
202-260-7150. 

SUPPLEMENTARY  INFORMATION: 

I.  Legal  Authority 

II.  Introduction 

A.  Purpose  of  Today’s  Notice 

B.  Overview  of  Today’s  Notice 

III.  Effluent  Guidelines  Program  Background 

A.  Statutory  Framework 

B.  Components  of  an  Effluent  Guideline 
Regulation 

C.  Development  of  Effluent  Guideline 
Regulations 

D.  NRDC  Litigation  and  Consent  Decree 

IV.  Today’s  Proposed  Effluent  Guidelines 

Plan 

A.  Effluent  Guidelines  Currently  Under 
Development 

1.  Schedule  for  Ongoing  Rulemaking 

2.  Change  in  Category  Names:  Waste 
Treatment 


23860  Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Proposed  Rules 


B.  Process  for  Selection  of  New  Effluent 
Guideline  Regulations 

1.  Selection  Criteria  and  Data  Sources 

a.  Selection  Criteria 

h.  Data  Sources 

2.  Selection  of  Categories  for  Future 
Rulemaking 

C.  Preliminary  Studies 

1.  Ongoing  Studies 

a.  Petroleum  Refining 

b.  Metal  Finishing 

c.  Textile  Mills 

d.  Inorganic  Chemicals 

e.  Steam  Electric  Power  Generating 

f.  Iron  and  Steel  Manufacturing 

2.  Future  Studies 

a.  Pulp,  Paper  and  Paperboard 

b.  Other  Categories 

3.  Recommendations  of  the  Effluent 
Guidelines  Task  Force 

a.  Data  Sources 

b.  Criteria  for  Selecting  Industries  for 
Preliminary  Studies 

D.  Other  Rulemaking  Actions 

V.  Request  for  Comments 

VI.  Economic  Impact  Assessment;  OMB 

Review 

Appendix  A — Promulgated  Effluent 
Guidelines 

Appendix  B — Current  and  Future 
Rulemaking  Projects 

Appendix  C — Completed  Preliminary  Studies 
Appendix  D — Current  Preliminary  Studies 

I.  Legal  Authority 

Today’s  notice  is  published  under  the 
authority  of  section  304(m)  of  the  Clean 
Water  Act,  33  U.S.C.  1314{m),  which 
provides  as  follows: 

Schedule  for  Review  of  Guidelines. 

(1)  Publication. — Within  12  months  after 
the  date  of  the  enactment  of  the  Water 
Quality  Act  of  1987,  and  biennially 
thereafter,  the  Administrator  shall  publish  in 
the  Federal  Register  a  plan  which  shall — 

(A)  establish  a  schedule  for  the  annual 
review  and  revision  of  promulgated  effluent 
guidelines,  in  accordance  with  subsection  (b) 
of  this  section; 

(B)  identify  categories  of  sources 
discharging  toxic  or  nonconventional  < 
pollutants  for  which  guidelines  under 
subsection  (b)(2)  of  this  section  and  section 
306  have  not  previously  been  published;  and 

(C)  establish  a  schedule  for  promulgation 
of  effluent  guidelines  for  categories  identified 
in  subparagraph  (B),  under  which 
promulgation  of  such  guidelines  shall  be  no 
later  than  4  years  after  such  date  of 
enactment  for  categories  identified  in  the  first 
published  plan  or  3  years  after  the 
publication  of  the  plan  for  categories 
identified  in  later  published  plans. 

(2)  Public  Review. — ^The  Administrator 
shall  provide  for  public  review  and  comment 
on  the  plan  prior  to  final  publication. 

II.  Introduction 

A.  Purpose  of  Today’s  Notice 

Today’s  notice  announces  the 
Agency’s  proposed  biennial  plan 
pursuant  to  sec.  304(m).  EPA  invites  the 
public  to  comment  on  the  proposed 
plan,  and  following  the  close  of  the 


comment  period  the  Agency  will 
publish  a  final  plan. 

B.  Overview  of  Today’s  Notice 

The  Agency  proposes  to  develop 
effluent  limitation  guidelines  and 
standards  (“effluent  guidelines”)  as 
follows: 

1.  Continue  development  of  nine  rules 
listed  in  the  1992  Effluent  Guidelines 
Plan  (57  FR  41000,  September  8, 1992). 
The  categories  are:  Pulp,  Paper  and 
Paperboard;  Pesticide  Chemicals 
(Formulating  and  Packaging);  Coastal 
Oil  and  Gas  Extraction;  Centralized 
Waste  Treatment  (formerly  called  Waste 
Treatment,  Phase  1);  Pharmaceutical 
Manufacturing:  Metal  Products  and 
Machinery,  Phase  1;  Landfills  and 
Incinerators  (formerly  called  Waste 
Treatment,  Phase  2);  Industrial 
Laundries;  and  Transportation 
Equipment  Cleaning. 

2.  Begin  development  of  effluent 
guidelines  for  the  Metal  Products  and 
Machinery  category.  Phase  2. 

3.  Continue  to  initiate  approximately 
two  preliminary  studies  per  year  to 
assist  in  determining  whether  new  or 
revised  rules  should  be  develop>ed  for 
particular  categories.  Each  preliminary 
study  will  generally  take  approximately 
two  years  to  complete. 

4.  Plan  for  development  of  eight 
additional  effluent  guidelines,  cither 
new  or  revised,  between  1996  and  2003. 
The  point  source  categories  to  be 
covered  by  these  guidelines  will  be 
identified  in  future  biennial  Effluent 
Guidelines  Plans.  EPA  would  begin 
development  of  two  rules  each  year 
from  1996  to  1999,  with  propos^  rules 
published  between  1998  and  2001,  and 
final  action  taken  between  2000  and 
2003  respectively. 

III.  Effluent  Guidelines  Program 
Background 

A.  Statutory  Framework 

The  Federal  Water  Pollution  Control 
Act  (FWPCA)  of  1972  (Pub.  L.  92-500, 
Oct.  18, 1972)  (the  “Act”)  established  a 
program  to  restore  and  maintain  the 
integrity  of  the  nation’s  waters.  To 
implement  the  Act,  Congress  directed 
EPA  to  issue  effluent  limitation 
guidelines,  pretreatment  standards,  and 
new  source  perfonnance  standards  for 
industrial  dischargers.  These  regulations 
were  to  be  based  principally  on  the 
degree  of  effluent  reduction  attainable 
through  the  application  of  control 
technologies.  The  approach  includes 
limitations  based  on  Best  Practicable 
Control  Technology  (BPT),  Best 
Available  Technology  Economically 
Achievable  (BAT),  Best  Conventional 
Pollutant  Control  Technology  (BCT), 


New  Source  Performance  Standards 
(NSPS),  Pretreatment  Standards  for 
Existing  Sources  (PSES),  and 
Pretreatment  Standards  for  New  Sources 
(PSNS). 

The  limitations  and  standards  are 
implemented  in  permits  issued  through 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  pursuant 
to  sec.  402  of  the  Act  for  point  sources 
discharging  directly  to  the  waters  of  the 
United  States.  Although  the  limitations 
are  based  on  the  performance  capability 
of  particular  control  technologies, 
including  in  some  cases  in-process 
controls,  dischargers  may  meet  their 
requirements  using  whatever 
combination  of  control  methods  they 
choose,  such  as  manufacturing  process 
or  equipment  changes,  product 
substitution,  and  water  re-use  and 
recycling.  Categorical  pretreatment 
standards  are  applicable  to  indirect 
dischargers — those  facilities  that 
discharge  into  publicly  owned  treatment 
works  (POTWs). 

The  1977  eunendments  to  FWPCA, 
known  as  the  Clean  Water  Act 
Amendments  (Pub.  L.  95-217,  Doc.  27, 
1977)  (CWA),  added  an  additional  level 
of  control  for  conventional  pollutants 
such  as  biochemical  oxygen  demand 
(BOD)  and  total  suspended  solids  (TSS), 
and  stressed  additional  control  of  65 
toxic  compounds  or  classes  of 
compounds  (from  which  EPA  later 
developed  a  list  of  126  specific  “priority 
pollutants”).  To  further  strengthen  the 
toxics  control  program,  sec.  304(e), 
added  by  the  1977  amendments, 
authorized  the  Administrator  to 
establish  management  practices  to 
control  toxic  and  hazardous  pollutants 
in  plant  site  lunoff,  spillage  or  leaks, 
sludge  or  waste  disposal,  emd  drainage 
from  raw  material  storage. 

The  effluent  guidelines  promulgated 
by  EPA  reflect  the  several  levels  of 
regulatory  stringency  specified  in  the 
Act,  and  they  also  focus  on  different 
types  of  pollutants.  Section  301(b)(1)(A) 
directs  the  achievement  of  effluent 
limitations  requiring  application  of  BPT. 
In  general  effluent  limitations  based  on 
BPT  represent  the  average  of  the  best 
treatment  technology  performance  for 
an  industrial  category.  For  conventional 
pollutants  listed  under  sec.  304(a)(4), 
sec.  301(b)(2)(E)  directs  the  achievement 
of  effluent  limitations  based  on  the 
performance  of  best  conventional 
pollutant  control  technology  (BCT).  The 
Act  requires  that  BCT  limitations  be 
established  in  light  of  a  two-part  “cost- 
reasonableness”  test.  The  test,  which  ■ 
assesses  the  relative  costs  of 
conventional  pollutant  removals,  is 
described  in  detail  in  the  Federal 


1 


Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Proposed  Rules 


25861 


Register  notice  promulgating  the  final 
BCT  rule  on  July  9, 1986  (51  FR  24974). 

Both  BPT  and  BCT  regulations  apply 
only  to  direct  dischargers,  i.e.,  those 
facilities  that  discharge  directly  into 
waters  of  the  United  States.  In  general, 
regulations  are  not  developed  to  control 
conventional  pollutants  discharged  by 
indirect  dischargers  because  the  POTWs 
receiving  those  wastes  normally  provide 
adequate  treatment  of  those  types  of 
pollutants  or  they  can  be  adequately 
controlled  through  local  pretreatment 
limits. 

For  the  toxic  pollutants  listed  in  sec. 
307(a),  and  nonconventional  pollutants, 
secs.  301(b)(2)(A),  (C),  (D)  and  (F) 
directed  the  achievement  of  effluent 
limitations  requinng  application  of 
BAT.  Effluent  limitations  based  on  BAT 
are  to  represent  at  a  minimum  me  nest 
control  technology  performance  m  me 
industrial  category  mat  is 
technologically  and  economically 
achievable. 

In  addition  to  limitations  for  existing 
direct  dischargers,  EPA  also  establishes 
NSPS  imder  sec.  306  of  the  Act,  based 
on  the  best  available  demonstrated 
control  technology,  processes  operating 
methods  or  other  alternatives.  NSPS 
apply  to  new  direct  dischargers.  The 
NSPS  limitations  are  to  be  as  stringent, 
or  more  stringent  than  BAT  limitations 
for  existing  sources  within  the  industry 
category  or  subcategory. 

To  ensure  that  effluent  guidelines 
remain  current  with  the  state  of  the 
industry  and  with  available  control 
technologies,  sec.  304(b)  of  the  Act 
provides  that  EPA  shall  revise  the 
effluent  guidelines  at  least  annually  if 
appropriate.  In  addition,  sec.  301(d) 
provides  that  EPA  shall  review  and  if 
appropriate,  revise  any  effluent 
limitation  required  by  sec.  301(b)(2). 

Section  402  of  the  CWA  provides  for 
the  issuance  of  permits  to  direct 
dischargers  imder  NPDES.  These 
permits,  which  are  required  by  sec.  301, 
are  issued  either  by  EPA  or  by  a  State 
agency  approved  to  administer  the 
NPDES  program.  Individual  NPDES 
permits  must  incorporate  applicable, 
technology-based  limitations  contained 
in  guidelines  and  standards  for  the 
industrial  category  in  question.  Where 
EPA  has  not  promulgated  applicable 
technology-b^d  effluent  guidelines  for 
an  industry,  sec.  402(a)(1)(B)  provides 
that  the  permit  must  incorporate  such 
conditions  as  the  Administrator 
determines  are  necessary  to  carry  out 
the  provisions  of  the  Act.  In  other 
words,  the  permit  writer  uses  best 
professional  judgment  (BPJ)  to  establish 
technology-based  limitations  for  the 
dischargers. 


Indirect  dischargers  are  regulated  by 
the  general  pretreatment  regulations  (40 
CFR  Part  403),  local  discharge  limits 
developed  pursuant  to  Part  403,  and 
categorical  pretreatment  standards  for 
new  and  existing  sources  (PSNS  and 
PSES)  covering  specific  industrial 
categories.  These  categorical  standards 
under  secs.  307  (b)  and  (c)  apply  to  the 
discharge  of  pollutants  from  non¬ 
domestic  sources  which  interfere  with 
or  pass  through  POTWs,  and  are 
enforced  by  POTWs  or  by  State  or 
Federal  authorities.  The  categorical 
pretreatment  standards  for  existing 
soiuces  covering  specific  industries  are 
generally  analogous  to  the  BAT 
limitations  imposed  on  direct 
dischargers.  The  standards  for  naw 
sources  are  generally  analogous  to 
NSPb. 

B.  Components  of  an  Effluent  Guideline 
Regulation 

The  principal  components  of  effluent 
guideline  regulations  are  numerical 
wastewater  discharge  limitations 
controlling  specified  pollutants  for  a 
given  industry.  These  are  typically 
concentration-based  limits  (specified  in 
units  such  as  milligrams  or  micrograms 
of  pollutant  per  liter  of  water)  or 
pr^uction-l^sed  mass  limits  (specified 
in  units  such  as  milligrams  of  pollutant 
per  unit  of  production).  Numerical 
limits  also  cover  parameters  such  as  pH 
and  temperature. 

A  guideline  often  subcategorizes  an 
industry  based  on  differences  in  raw 
materials,  manufacturing  processes, 
characteristics  of  the  wastewaters,  or 
type  of  product  manufactured;  in  some 
cases,  non-water  quality  environmental 
impacts  or  other  appropriate  factors  that 
justify  the  imposition  of  specialized 
requirements  on  the  subcategorized 
facilities  are  used  as  a  basis.  EPA 
develops  a  set  of  effluent  limitations  for 
each  category  or  subcategory  at  each 
level  of  control  (BPT,  BAT,  etc.)  that  is 
addressed  in  the  guideline. 

A  guideline  also  may  prescribe  Best 
Management  Practices  ("BMPs”)  in 
addition  to  or  in  lieu  of  niftnerical 
limits.  BMPs  may  include,  for  example, 
requirements  addressing  the 
minimization  or  prevention  of  storm 
water  runoff,  plant  maintenance 
schedules  and  requirements  addressing 
the  training  of  plant  personnel. 

C.  Development  of  Effluent  Guideline 
Regulations 

EPA  has  accumulated  substantial 
experience  and  expertise  in  the  course 
of  preparing  51  effluent  guidelines.  The 
schedules  for  taking  find  action  on  new 
or  revised  guidehnes  that  are  set  out  in 
today’s  notice  reflect  EPA’s  best  current 


estimate  of  the  time  necessary  to 
promulgate  technically  and 
scientifically  adequate  regulations  for 
each  category.  This  section  of  the  notice 
summarizes  the  various  tasks  which  the 
Agency  typically  undertakes  in  an 
effluent  guideline  rulemakiiw. 

EPA  begins  work  on  an  effluent 
guideline  rulemaking  project  by 
tentatively  defining  the  scope  and 
dimensions  of  the  industry  category. 

The  Agency  determines  the  size  of  the 
category  as  it  has  been  defined,  using  dl 
available  sources.  Given  the  diversity  of 
regulatory  categories,  no  single  source 
suffices  to  establish  size.  At  various 
times,  EPA  has  used  one  or  more  of  the 
following  sources:  standard  published 
sources,  information  avdlable  through 
trade  associations,  data  purchased  from 
the  Dun  and  Bradstreet,  Inc.  data  base, 
other  publicly  avdlable  data  bases,  U.S. 
Census  Bureau  data,  other  U.S. 
Government  information,  and  any 
available  EPA  data  base.  If  a  category  is 
very  large  and/or  diverse,  the  Agency 
will  determine  whether  it  can  be  broken 
down  into  appropriate  categories  or 
subcategories.  If  more  than  one 
subcategory  can  be  identified,  the 
Agency  may  need  to  establish  priorities 
for  regulation. 

Re^latory  information  about  industry 
categories  is  obtained  largely  through 
stirvey  questionnaires  and  on-site 
wastewater  sampling.  Survey 
questionndres  solicit  detdled 
information  necessary  to  assess  the 
statutory  rulemaking  factors 
(particularly  technological  and 
economic  achievability  of  avdlable 
controls),  water  use,  production 
processes,  and  wastewater  treatment 
and  disposal  practices.  A  significant 
portion  of  the  Agency’s  questionndres 
typicdly  seek  information  necessary  to 
assess  the  economic  achievability  of  a 
prospective  regulation. 

Generally,  the  Agency  defines  its 
wastewater  sampling  effort  based  on 
information  received  in  response  to  the 
questionnaires.  While  the  questionnaire 
provides  information  about  production 
processes,  water  uses  and,  in  general 
terms,  what  is  found  in  the  industry’s 
wastewater,  on-site  sampling  is  us^  to 
characterize  specifically  the  pollutants 
found  in  discharges.  This  is  because 
direct  dischargers  are  ordinarily 
required  to  do  limited,  though  regular, 
sampling  and  selected  wastewater 
analyses  under  the  monitoring 
provisions  of  their  permits,  and  some 
indirect  dischargers  are  required  to  do 
only  periodic  testing  of  certain 
pollutants.  Much  of  the  monitoring  data 
that  EPA  pursues  in  developing  effluent 
guidelines  pertain  to  toxic  and 
nonconventional  pollutants  which  are 
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not  widely  addressed  in  existing 
permits  or  local  pretreatment  limits. 
Moreover,  site  visits  are  used  to  assess 
manufacturing  processes,  wastewater 
generation,  pollutant  control 
technologies,  pollution  prevention 
opportunities  (e.g.,  process  changes), 
and  potential  non-water  quality  impacts 
of  effluent  guidelines  (i.e.,  air  emissions, 
sludge  generation,  energy  usage). 

In  developing  a  list  of  pollutants  of 
concern  for  an  industry,  EPA  initially 
will  study  wastewater  samples  for  all 
pollutants  that  can  be  measured  by 
recognized  analytical  methods. 

Currently  over  457  pollutants  or 
analytes  can  be  measured  by  these 
methods.  This  includes  the  subset  of 
126  pollutants  known  as  “priority” 
pollutants  developed  pursuant  to  CWA 
sec.  307(a).  EPA  will  develop  new 
analytical  methods  to  cover  additional 
pollutants  as  necessary.  For  example, 
the  Agency  has  developed  new  methods 
for  use  in  the  Pesticides  (40  CFR  part 
455)  and  Pulp  and  Paper  (40  CFR  part 
430)  effluent  guidelines.  (EPA  generally 
proposes  any  new  methods  for  public 
comment  concurrently  with  the 
proposed  rule.) 

Most  of  the  effluent  sampling  and 
analysis  that  has  supported  effluent 
guideline  regulations  promulgated  to 
date  has  been  conducted  by  EPA.  On 
occasion,  however,  these  activities  have 
been  pursued  on  a  cooperative  basis 
w'ith  industry  parties.  For  example,  EPA 
and  numerous  pulp  and  paper 
manufacturers  participated  in 
cooperative  efforts  to  sample  and 
analyze  effluent,  wastewater  treatment 
sludge,  and  pulp  from  domestic  mills 
that  bleach  chemical  pulp  in  their 
production  processes. 

EPA  conducts  engineering  and 
statistical  analyses  of  the  technical  data 
to  develop  control  and  treatment 
options  for  the  pollutants  of  concern, 
and  the  projected  costs  for  these 
options.  The  Agency  considers  the 
costing  information  an.d  economic  data 
gathered  from  the  survey  and  other 
sources  in  its  economic  impact  analysis, 
and  then  selects  one  or  more  of  the 
options  as  the  basis  for  a  rulemaking 
proposal.  It  also  develops  assessments 
of  the  environmental  impact  of  the 
industry  discharges,  and  may  conduct  a 
regulatory  impact  analysis  as  well. 

D.  NRDC  Litigation  and  Consent  Decree 

EPA  has  developed  today’s  proposed 
Effluent  Guidelines  Plan  pursuant  to  a 
consent  decree  in  NRDC  et  al.  v.  Reilly 
(D.D.C.  Civ.  No.  89-2980,  January  31, 
1992).  The  Decree  commits  EPA  to 
schedules  for  proposing  and  taking  final 
action  on  eflluent  guidelines,  and  also 
for  conducting  preliminary  studies. 


Some  of  the  industry  categories  to  be 
regulated  are  specified  in  the  Decree. 

For  the  remaining  required  rulemakings, 
EPA  retains  the  discretion  to  select 
guidelines  for  development  based  on 
Agency  priorities. 

EPA  will  use  the  results  of  the 
preliminary  studies  to  select  industries 
for  future  regulation.  The  Decree 
requires  the  Agency  to  study  eleven 
industries. 

The  Decree  also  required  EPA  to 
establish  the  effluent  Guidelines  Task 
Force,  an  advisory  committee,  to 
formulate  recommendations  for 
improvements  to  the  effluent  guidelines 
program.  The  Agency  created  the  Task 
Force  in  1992.  The  Task  Force  has  held 
several  public  meetings  and  has  begun 
to  present  recommendations  to  the  EPA 
Administrator.  The  work  of  the  Task 
Force  is  discussed  further  in  Section 
IV.C.3  of  today’s  notice. 

The  Decree  sets  certain  deadlines 
with  respect  to  the  publication  of  this 
plan.  The  Decree  also  provides  that 
future  304(m)  plans  consistent  with  its 
terms  shall  satisfy  EPA’s  obligations 
under  sec.  364(m)  with  respect  to  the 
publication  of  such  plans. 

Other  provisions  of  the  Decree 
provide  for  modification  for  good  cause, 
set  forth  procedures  for  seeking 
modifications,  grant  automatic  stays  of 
deadlines  in  certain  circumstances,  and 
state  that  the  Decree  is  subject  to  other 
applicable  law  (including 
appropriations  law). 

IV.  Today’s  Proposed  Effluent 
Guidelines  Plan 

A.  Effluent  Guidelines  Currently  Under 
Development 

1.  Schedule  for  Ongoing  Rulemaking 

The  Agency  is  currently  in  the 
process  of  developing  new  or  revised 
effluent  guidelines  for  none  categories. 
(These  categories  were  listed  in  the 
Agency’s  1992  Effluent  Guidelines 
Plan.)  The  categories  and  actual  or 
projected  dates  for  proposal  and  final 
action  are  sef  forth  in  Table  1. 


Table  1.  Effluent  Guidelines 
Currently  Under  Development 


Category 

Proposal 

Final 

action 

Pulp,  Paper  and  Pa¬ 
perboard’  . 

Pesticide  Formulat- 

12/17/93 

9/95 

ing.  Packaging, 
and  Repackaging  .. 

4/14/94 

8/95 

Pharmaceutical  Man- 

ufacturing . 

Centralized  Waste 

8/94 

2/96 

Treatment  2  . 

■»  12/94 

'•9/96 

Table  1.  Effluent  Guidelines  Cur¬ 
rently  Under  Development— 
Continued 


Category 

Proposal 

Final 

action 

Metal  Products  and 
Machinery,  Phase 

1  . 

11/94 

5/96 

Coastal  Oil  and  Gas 
Extraction . 

1/95 

7/96 

Industrial  Laundries  .. 

12/96 

12/98 

Transportation  Equip¬ 
ment  Cleaning  . 

12/96 

12/98 

Landfills  and  Inciner¬ 
ators  3  . 

'*3/97 

“3/99 

'  The  Pulp,  Paper  and  Paperboard  rule- 
making  is  not  covered  by  the  January  31, 
1992  consent  decree.  Deadlines  are  subject  to 
a  consent  decree  in  EDF  et  al.  v.  Thomas 
(D.D.C.  No.  85-0973). 

2  New  title  for  Waste  Treatment  Phase  1 
category.  See  discussion  in  Section  IV.A.2 
below. 

3  New  title  for  Waste  Treatment  Phase  2 
category.  See  discussion  in  Section  IV.A.2 
below. 

These  dates  reflect  pending  unopposed 
motions  to  extend  consent  decree  deadlines. 

EPA  will  include  any  updates  to  these 
schedules  in  the  semi-annual  Regulatory 
Agenda  published  in  the  Federal 
Register. 

2.  Change  in  Category  Names:  Waste 
Treatment 

EPA  listed  the  Waste  Treatment 
category  in  the  1990  and  1992  effluent 
guidelines  plans  (in  1990  the  category 
was  titled  “Hazardous  Waste 
Treatment”).  The  rulemaking  for  the 
category  was  described  as  having  two 
phases.  The  Phase  1  rule  would  cover 
centralized  waste  treatment  facilities, 
which  receive  liquid  wastes,  both 
hazardous  and  non-hazardous,  from  off¬ 
site  for  treatment  or  recovery  (excluding 
solvent  recovery).  The  Phase  2  rule 
would  cover  discharges  from  municipal 
and  hazardous  waste  landfills  with 
leachate  collection  systems,  and 
discharges  from  incinerators  and 
thermal  destruction  units  with  wet 
scrubbers. 

The  identification  of  phases  in 
rulemaking  generally  indicates  two  or 
more  rulem^ng  actions  for  what  could 
otherwise  be  considered  one  industry 
category.  The  Agency  has  previously 
issued  effluent  guidelines  in  phases  to 
make  effective  use  of  its  resources  and 
propose  and  promulgate  limitations  for 
a  portion  of  a  category  in  a  timely 
manner.  A  phase  2  rulemaking  would 
typically  be  based  on  some  of  the  data 
used  in  the  phase  1  rul.?  for  the  category, 
as  well  as  additional  data  c"llected 
specifically  for  phase  2. 

EPA  has  determined  hat  the 
discharges  and  oporath.g  chaiac*eristics 
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of  centralized  waste  treatment  facilities 
are  sufficiently  diR^erent  from  landfills 
and  incinerators  that  they  should  be 
considered  in  a  separate  rulemaking. 

The  database  the  Agency  has  developed 
for  centralized  waste  treatment  facilities 
is  separate  from  that  being  developed 
for  landfills  and  incinerators.  Therefore, 
what  was  labeled  the  "Waste  Treatment, 
Phase  1”  rule  will  be  known  as  the 
“Centralized  Waste  Treatment” 
category,  and  the  “Waste  Treatment, 
Phase  2”  rule  will  be  labeled  the 
“Landfills  and  Incinerators”  category. 

B.  Process  for  Selection  of  New  Effluent 
Guideline  Regulations 

Section  304(m)  does  not  specify 
criteria  that  the  Agency  should  use  to 
select  categories  for  regulation  by 
effluent  guidelines.  For  the  first  Effluent 
Guidelines  Plan,  published  January  2, 
1990  (55  FR  80),  EPA  listed  criteria  it 
has  used  to  select  categories.  The  1992 
consent  decree,  while  specifying  some 
of  the  categories  to  be  regulated,  allows 
the  Agency  flexibility  in  selecting  future 
categories  for  regulation,  and  does  not 
specify  selection  criteria.  Therefore  EPA 
intends  to  continue  to  use  selection 
criteria  such  as  those  listed  in  the  1990 
plan. 

1.  Selection  Criteria  and  Data  Sources 

a.  Selection  criteria.  The  1990  plan 
described  three  broad  criteria  for 
selection  of  categories:  environmental 
factors,  utility  to  states  and  POTWs,  and 
legal  mandates  for  specific  categories. 
The  1992  plan  continued  the  use  of  the 
first  two  criteria.  (Legal  mandates  are 
considered  to  be  nondiscretionary  and 
therefore  external  to  the  selection 
process.) 

The  environmental  factors  allow  the 
Agency  to  compare  the  discharges  of 
various  categories  to  approximate  risk  to 
human  health  and  the  environment.  The 
specific  factors  used  have  included: 

•  Total  priority  pollutants  discharged 
(Ibs/day); 

•  Total  pollutants  discharged  (lbs/ 
day): 

•  Total  priority  toxic  pounds- 
equivalent  discharged  (Ibs/day); 

•  Number  of  carcinogens  present  in 
discharges; 

•  Number  of  facilities  discharging  to 
water  quality-impaired  receiving  waters; 

•  Number  of  documented  cases  of 
sediment  contamination. 

Data  for  all  of  the  above  factors  may  not 
be  available  for  all  of  the  categories 
imder  consideration.  EPA  has  found 
that  an  estimate  of  the  total  priority 
pollutants  discharged  is  usuially 
available  for  each  category,  and  can  be 
used  to  calculate  the  total  priority  toxic 
pounds-equivalent  discharged.  These 


have  been  among  the  most  useful 
indicators  for  selecting  categories  for 
effluent  guidelines.  The  Toxic  Pounds- 
Equivalent  factors  (developed  for  most 
of  the  126  priority  pollutants)  are 
calculated  using  the  mass  loading  of  a 
pollutant  (measured  in  pounds), 
multiplied  by  a  weighing  factor  for  each 
pollutant  based  on  toxicity  and 
potential  for  bioaccumulation.  The 
individual  values  are  then  siunmed  to 
provide  the  category  value. 

The  second  broad  criterion  EPA  uses 
in  selecting  industries  for  development 
of  effluent  guidelines  is  the  “utility”  or 
“usefulness”  of  the  regulation.  This 
factor  reflects  the  fact  that,  even  in  the 
absence  of  a  national  effluent  guideline, 
discharger  of  pollutants  into  waters  of 
the  United  States  must  obtain  an  NPDES 
permit  incorporating  technology-based 
effluent  limits.  Permit  writers  at 
facilities  not  covered  by  national 
guidelines  are  directed  to  use  Best 
Professional  Judgment  in  determining 
what  technology-based  limits  are 
appropriate.  (A  roughly  analogous 
situation  exists  with  respect  to  the 
development  of  “local  limits”  for  those 
facilities  discharging  into  POTWs).  At 
some  facilities,  however,  development 
of  BPJ  permits  by  individual  permit 
writers  may  be  especially  difficult  due 
to  the  complexity  of  wastestrearas, 
presence  of  pollutants  with  poorly 
understood  treatability  characteristics, 
or  other  factors.  National  effluent 
guidelines  may  be  especially 
appropriate  for  such  facilities  and  the 
categories  of  which  they  are  a  part. 
Promulgation  of  new  and  revised 
categorical  pretreatment  standards  was 
the  first  recommendation  in  “National 
Pretreatment  Program:  Report  to 
Congress”  (EPA  21W-4004,  July  1991). 

In  assessing  the  utiUty  or  usefulness 
of  a  national  effluent  guideline,  EPA 
typically  looks  at  a  variety  of  factors. 
Among  these  are: 

•  Average  priority  pollutants 
discharged  per  facility; 

•  Average  priority  toxic  pounds- 
equivalent  discharged  per  facility; 

•  Number  of  discharging  facilities; 

•  Cost  of  existing  or  additional 
controls. 

The  number  of  priority  pollutants 
discharged  per  facility  and  the  toxic 
pounds-equivalent  levels  are  considered 
as  relative  indicators  of  plant 
complexity.  The  number  of  discharging 
facilities  signifies  the  greater  impact  of' 
a  guideline  on  a  large-population 
category,  in  reducing  permit  writing 
workload  and  implementing  permit 
limitations  on  a  timely  basis. 

These  criteria  are  groups  of  factors 
that  the  Agency  considers  and  weighs  in 


setting  rulemaking  priorities.  The 
criteria  can  not  be  applied 
mechanically.  In  applying  the  criteria 
and  selecting  categories  of  dischargers 
for  the  preparation  of  new  or  revis^ 
guidelines,  the  Agency  uses 
considerable  judgment  grounded  in  its 
expertise  in  the  regulation  of  the 
discharge  of  pollutants  and  the 
administration  of  the  Clean  Water  Act 
and  other  authorities  that  address 
pollution  of  the  nation’s  waters. 

The  Effluent  Guidelines  Task  Force 
has  developed  recommendations  on 
criteria  for  selecting  industries  for 
prehminary  studies.  The 
recommendations  are  discussed  in 
section  rv.C.3  below. 

b.  Data  sources.  The  1990  plan  listed 
several  sources  of  information  the 
Agency  used  to  evaluate  which 
categories  should  be  subject  to  new  or 
revised  effluent  guidelines.  These 
sources  included: 

•  EPA’s  Domestic  Sewage  Study 
(“DSS)(Report  to  Congress  on  the 
Discharge  of  Hazardous  Wastes  to 
Publicly  Owned  Treatment  Works, 
EPA-530/SW-86-004,  February  1986), 
conducted  pursuant  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

•  Follow-up  studies  for  the  DSS; 
which  became  known  as  “Preliminary 
Studies.”  EAP  conducted  studies  on  10 
industries  during  1986-89.  Preliminary 
studies  are  discussed  further  in  section 
rV.C  of  today’s  notice. 

•  Recommendations  from  states  & 
POTWs. 

•  Other  EPA  reports,  such  as  the 
annual  Toxic  Release  Inventory  (TRI) 
and  the  RCRA  Small  Quantity  Generator 
Study. 

•  Reviews  of  variance  requests  and 
petitions. 

•  Public  comments. 

The  data  sources  listed  in  the  1992 
plan  included  preliminary  studies,  TRI, 
consultation  with  states  and  POTWs, 
and  public  comments,  and  added  an 
EPA  sediment  quality  report  and 
rulemaking  records  fixim  existing 
effluent  guidelines. 

EPA  continues  to  rely  on  these  data 
sources  for  effluent  guidelines  planning. 
The  Effluent  Guidelines  Task  Force  has 
developed  recommendations  on  use  of 
data  sources  for  selecting  industries. 
These  recommendations  are  discussed 
below. 

2.  Selection  of  Categories  for  Future 
Rulemaking 

The  1992  consent  decree  requires  that 
EPA  begin  rulemaking  for  the  Metal 
Product  and  Machinery  Phase  2  (MP&M 
2)  category  in  1995.  After  starting 
MP&M  2,  EPA  will  start  work  on  two 
more  categories  in  1996.  EPA  is  not 
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proposing  the  specific  industrial 
categories  for  1996  in  today’s  notice. 
However,  based  on  the  above  discussion 
of  data  sources,  the  Agency  may  choose 
the  next  categories  from  the  following 
list: 

•  Petroleum  Refining; 

•  Metal  Finishing; 

•  Textile  Mills; 

•  Inorganic  Chemicals; 

•  Steam  Electric  Power  Generating; 

•  Iron  and  Steel  Manufacturing; 

•  a  portion  of  the  Pulp,  Paper  and 
Paperboard  category. 

Of  these,  the  first  six  are  the  subject  of 
preliminary  studies  already  completed 
or  currently  in  progress.  (These  studies 
are  discussed  briefly  in  Section  IV.C.I.) 
The  seventh  is  comprised  proposed  rule 
for  the  Pulp,  Paper  and  Paperboard 
Category  included  BPT,  BCT  and  NSPS 
for  conventional  pollutants  for  these 
subcategories,  but  did  not  address  toxic 
and  nonconventional  pollutant 
discharges  (40  CFR  part  430;  58  FR 
66104,  December  17, 1993).  The 
proposal  notice  requested  public 
comments  and  data  on  the  mills  in  these 
subcategories  (58  FR  66167).  The 
Agency  welcomes  additional  comments 
and  data  on  the  merits  of  developing  an 
effluent  guideline  to  address  these 
discharges. 

C.  Preliminary  Studies 

The  purpose  of  a  Preliminary  Study  is 
to  indicate  whether  and  to  what  extent 
an  industry  discharges  toxic  emd 
nonconventional  pollutants,  and  to 
provide  a  basis  for  compeuison  with 
other  industries  for  purposes  of 
assigning  priorities  for  regulation.  These 
objectives  can  be  met  by  combining  the 
findings  of  site  visits  with  other 
descriptive  information  about  the 
industry. 

The  results  of  a  Preliminary  Study  for 
an  industry  are  published  in  a 
“Preliminary  Data  Summary.”  The 
Preliminary  Data  Summary  presents  a 
synopsis  of  recent  technical  and 
economic  information  on  a  category  of 
dischargers  for  use  by  EPA  staff  and 
management.  The  Preliminary  Data 
Summaries  are  not  used  directly  as  a 
basis  for  rulemaking,  but  are  used  in  the 
Agency’s  determination  of  which 
categories  most  require  preparation  of 
new  or  revised  effluent  guidelines. 

(They  also  may  be  expanded  to  become 
guidance  docmnents  for  NPDES  permit 
writers  and  POTWs.) 

A  Preliminary  Study  typically  collects 
data  on  the  following: 

•  The  products  manufactured  and/or 
services  provided  by  an  industry; 

•  Number,  types  and  geographic 
location  of  facilities; 


•  Destination  of  discharge  (directly  to 
surface  waters,  indirectly  to  POTWs,  or 
both); 

•  Characterization  of  the  wastewater 
discharges  and  identification  of 
pollutants  present  in  the  wastestreams 
(e.g.,  mean  concentrations  of  pollutants, 
wastewater  volumes,  mass  loadings); 

•  Sampling  and  analytical  methods 
employed  to  ascertain  the  presence  and 
concentration  of  pollutants  in  the 
wastewater; 

•  Source  reduction,  recycling  and 
pollution  control  technologies  in  use 
and  potentially  applicable  to  the 
industry; 

•  Non- water  quality  environmental 
impacts  associated  with  wastewater 
treatment  in  the  industry  (e.g.,  air 
emissions,  wastewater  treatment 
sludges,  and  other  wastes  including 
hazardous  wastes); 

•  Coast  of  control  technologies  in 
place  and  cost  estimates  for  additional 
controls; 

•  Cost-effectiveness  of  reduction  of 
toxic  and  nonconventional  pollutants; 

•  Estimates  of  water  quality  impacts 
of  discharges  within  the  subject 
industry; 

•  Economic  assessment  (current 
financial  condition  of  firms  in  the 
industry,  industry  expansion  or 
reduction  trends,  size  characterization 
of  firms,  impact  of  estimated  treatment 
costs  on  representative  facilities, 
estimated  cost-effectiveness  of 
additional  wastewater  treatment 
technologies). 

The  type  and  quality  of  information 
varies  among  the  Preliminary  Data 
Summaries,  depending  on  the  data 
available  to  the  Agency  when  each 
document  is  prepared  and  whether  the 
industry  is  covered  by  an  existing 
effluent  guideline.  For  example,  some  of 
the  Summaries  have  comprehensive, 
primary  data  on  the  number  and 
location  of  the  discharging  facilities 
while  others  contain  estimates  drawn 
from  secondary  data  sources.  However, 
the  Summaries  represent  the  Agency’s 
best  characterization  of  industries  at  the 
time  the  summaries  are  compiled.  As 
additional  data  are  acquired,  they  are 
factored  into  the  evaluation  process. 
Consequently,  the  Preliminary  Data 
Summaries  are  also  subject  to  revision. 
The  Agency  has  made  the  Summaries 
available  to  the  public  and  intends  to 
continue  to  do  so. 

EPA  conducted  its  initial  studies 
during  1986-89,  and  some  of  the 
industries  studied  at  that  time  will  be 
covered  by  new  or  revised  effluent 
guidelines  now  under  development. 
Following  the  approval  of  the  1992 
consent  decree,  the  Agency  began  a 
regular  program  of  conducting  studies. 


EPA  expects  most  studies  to  take 
about  two  years  to  complete.  The 
content  of  the  studies  conducted  in  the 
1980s  varied,  and  the  Agency  plans  to 
develop  the  current  studies  with  a  more 
consistent  format.  The  methodology  for 
conducting  preliminary  studies  is  being 
discussed  by  the  Effluent  Guidelines 
Task  Force,  and  the  Task  Force  expects 
to  issue  recommendations  to  the  EPA 
Administrator  later  this  year. 

1.  Ongoing  Studies 

a.  Petroleum  refining.  The  Petroleum 
Refining  regulations  were  promulgated 
in  1982  at  40  CFR  part  419.  EPA  has 
reviewed  the  rulemaking  record,  visited 
several  facilities,  reviewed  discharge 
monitoring  data  and  received  additional 
data  from  the  Government  of  Canada  as 
part  of  Canada’s  determination  of  best 
available  technology  standards  for  the 
Petroleum  Refining  Industry  Sector.  The 
Agency  will  publish  a  Preliminary  Data 
Summary  in  July  1994.  Additional 
analysis  will  be  conducted  regarding 
how  new  Clean  Air  Act  rules  affect 
refinery  plant  configurations. 

b.  Metal  finishing.  The  Metal 
Finishing  regulations  were  promulgated 
in  1983  at  40  CFR  part  433.  EPA  has 
reviewed  the  rulemaking  record  and 
investigated  the  projected  overlap  in 
coverage  between  the  Metal  Finishing 
category  and  the  forthcoming  Metal 
Products  and  Machinery  category.  A 
Preliminary  Data  Summary  on  these 
issues  will  be  published  in  June  1994. 

c.  Textile  mills.  The  Textile  Mills 
regulations  were  promulgated  in  1982  at 
40  CFR  part  410.  EPA  has  reviewed  the 
rulemaking  record,  is  evaluating 
discharge  monitoring  data  and  is 
visiting  several  facilities.  A  Preliminary 
Data  Summary  will  be  completed  in 
December  1994. 

d.  Inorganic  chemicals.  The  Inorganic 
Chemicals  regulations  were 
promulgated  in  1982  at  40  CFR  part  415. 
EPA  has  reviewed  the  rulemaking 
record  and  is  analyzing  discharge 
monitoring  data  and  other  information 
to  develop  national  estimates  of  the 
industry’s  discharge  practices  and 
economic  condition.  A  Preliminary  Data 
Summary  will  be  completed  in 
December  1994. 

e.  Steam  electric  power  generating. 
The  Steam  Electric  Power  Generating 
regulations  were  promulgated  in  1982  a' 
40  CFR  part  423.  EPA  is  reviewing  the 
rulemaking  record  and  will  be 
evaluating  discharge  monitoring  data 
and  visiting  facilities.  A  Preliminary 
Data  Summary  will  be  completed  in 
December  1995. 

f.  Iron  and  steel  manufacturing.  The 
Iron  and  Steel  Manufacturing 
regulations  were  promulgated  in  1982  at 
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40  CFR  part  420.  EPA  is  reviewing  the 
rulemaking  record  for  the  1982 
rulemaking  and  will  be  assessing  trends 
in  the  industry  since  1982  and  will  be 
studying  the  need  for  revised  limitations 
and  standards.  A  Preliminary  Data 
Summary  will  be  completed  in 
September  1995. 

2.  Future  Studies 

EPA  intends  to  begin  two  preliminary 
studies  in  1995,  and  three  additional 
studies  in  1996.  Some  of  the  categories 
which  may  be  studied  are  listed  below. 
The  Agency  welcomes  comments  on  the 
criteria  for  selecting  study  categories, 
and  welcomes  submission  of  data  on 
industry  discharges  that  would  assist  in 
the  selection  process.  Recommendations 
of  the  Effluent  Guidelines  Task  Force  on 
selection  criteria  for  study  are  described 
in  the  following  section  of  today’s 
notice. 

a.  Pulp,  paper  and  paperboard.  As 
described  above,  EPA  is  considering 
initiating  a  study  or  rulemaking  for  the 
six  non-bleaching  subcategories  of  the 
Pulp,  Paper  and  Paperboard  category. 
The  Agency  may  decide  that  additional 
study  is  needed  before  considering 
whether  to  develop  a  proposed  rule.  For 
example,  EPA  is  aware  of  increased 
activity  in  the  recycling  and  deinking 
segments  of  the  industry,  and  a  study 
focusing  on  toxic  and  nonconventional 
pollutant  discharges  from  these  and 
other  non-bleach  mills  may  be 
appropriate. 

D.  Other  categories.  Three  additional 
existing  effluent  guidelines  categories 
are  listed  in  the  consent  decree  for 
preliminary  studies:  Leather  Tanning 
£ind  Finishing  (40  CFR  part  425);  Coal 
Mining  (40  CFR  part  434);  and  Onshore/ 
Stripper  Oil  and  Gas  Extraction  (40  CFR 
part  435).  EPA  may  study  these 
categories  or  other  categories,  based  on 
public  comments  received  and  other 
available  information. 

3.  Recommendations  of  the  Effluent 
Guidelines  Task  Force 

The  Effluent  Guidelines  Task  Force 
was  established  by  EPA  to  recommend 
improvements  to  the  effluent  guidelines 
program.  The  Task  Force  consists  of 
members  appointed  by  the  Agency  from 
industry,  citizen  groups,  state  and  local 
government,  the  academic  and  scientific 
commimities,  and  EPA  regional  offices. 
The  Task  Force  was  created  to  offer 
advice  to  the  EPA  Administrator  on  the 
long-term  strategy  for  the  effluent 
guidelines  program,  and  particularly  to 
provide  recommendations  on  a  process 


which  are  at  or  near  the  beginning  of 
their  investment  cycles. 


for  expediting  the  promulgation  of 
effluent  guidelines.  It  is  chartered  as  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  the  external 
policy  advisory  board  to  the 
Administrator,  piusuant  to  the  Federal 
Advisory  Committee  Act  (FACA)  Pub.  L. 
92-463). 

Since  October  1992,  the  Task  Force 
has  been  studying  the  procedures  EPA 
uses  to  develop  effluent  guidelines, 
including  how  categories  are  selected 
for  preliminary  studies.  At  its  October 
1993  meeting,  the  Task  Force  members 
agreed  on  recommendations  regarding 
category  selection  criteria  for 
preliminary  studies  and  appropriate 
data  sources  to  be  used.  (Although  the 
draft  recommendations  are  being 
reviewed  by  NACEPT  prior  to  formal 
submittal  to  the  Administrator,  the 
Agency  believes  it  is  appropriate  to 
acknowledge  the  Task  Force’s  proposed 
criteria  in  today’s  notice.)  The  NACEPT 
report  on  these  Task  Force 
recommendations  will  be  published 
later  this  year.  EPA  will  review  the  Task 
Force’s  report  and  will  consider 
applying  the  recommended  criteria  in 
its  future  rulemaking  selections. 

a.  Data  somces.  The  Task  Force 
generally  agreed  with  EPA  on  the 
sources  of  data  that  are  appropriate  for 
comparing  categories.  It  encouraged 
EPA  to  consider  information  supplied 
by  POTWs,  the  Association  of 
Metropolitan  Sewerage  Agencies 
(AMSA),  State,  and  trade  associations. 
Reviews  of  technical  literature  and  the 
Toxic  Release  Inventory  (for  basic 
identification  of  industry  sources  and 
locations)  were  also  recommended. 

b.  Criteria  for  selecting  industries  for 
preliminary  studies.  The  Task  Force 
supported  EPA’s  use  of  total  toxic 
pounds-equivalent  discharged  as  one  of 
the  principal  selection  criteria.  Other 
criteria  that  EPA  has  used  in  previous 
Effluent  Guidelines  Plans  were 
supported  with  varying  degrees  of 
emphasis,  and  several  new  factors  were 
recommended.  The  reconunendations 
included  using  number  of  facilities  and 
flow  (including  establishing  a  cutoff 
below  which  alternatives  to  establishing 
effluent  guidelines  will  be  developed); 
giving  priority  to  industries  not  covered 
by  existing  guidelines;  giving  priority  to 
industries  targeted  for  regulations  by 
other  EPA  programs  (e.g.  air,  solid 
waste);  giving  priority  to  service 
industries;  and  priority  to  industries 


D.  Other  Rulemaking  Actions 

EPA  has  received  a  petition  to  amend 
the  regulations  for  the  Leather  Tanning 
and  Finishing  category  (40  CFR  part 
425),  promulgated  in  1982.  The  petition 
requests  the  Agency  to  consider  relaxing 
the  upper  pH  Umit  for  certain  indirect 
dischargers.  The  Agency  is  considering 
a  minor  amendment  to  these 
regulations,  provided  that  such  an 
amendment  would  not  adversely  affect 
POTVV  operations  or  receiving  water 
quality.  'This  minor  amendment  would 
not  affect  the  other  rulemakings 
described  in  today’s  notice.  EPA  is  not 
planning  other  revisions  to  the  Leather 
Tanning  regulations. 

V.  Request  for  Comments 

EPA  invites  public  comment  on  its 
plans  for  development  of  effluent 
guidelines  and  preliminary  studies. 
Comments  will  be  accepted  until  June 
17, 1994.  In  particular,  the  Agency  is 
interested  in  data  that  would  facilitate 
category-wide  comparisons  of  industries 
with  regard  to  discharge  characteristics, 
treatment  practices  and  effects  on  water 
quality.  In  addition  to  the  industries 
discussed  or  listed  in  today’s  notice, 
EPA  will  consider  information  on  other 
industries  in  developing  Effluent 
Guidelines  Plans. 

VI.  Economic  Impact  Assessment;  0MB 
Review 

Today’s  notice  proposes  a  plan  for  the 
review  and  revision  of  existing  effluent 
guidelines  and  for  the  selection  of 
priority  industries  for  new  regulations. 
This  notice  does  not  establish  any 
requirements;  therefore,  no  economic 
impact  assessment  has  been  prepared. 
EPA  will  provide  economic  impact 
analyses  or  regulatory  impact  analyses, 
as  appropriate,  for  all  of  the  future 
effluent  guidelines  rulemakings 
developed  by  the  Agency, 

Today’s  notice  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 


“Promulgation”  refers  to  the  date  of 
promulgation  of  BAT  controls  imless 
otherwise  noted.  Minor  amendments  or 
corrections  are  not  shown. 


Dated:  May  12, 1994. 

Carol  M.  Browner, 

Administrator. 

Appendix  A — ^Promulgated  Effluent 
Guidelines 
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Category 


Aluminum  Forming . . 

Asbestos  Manufacturing  . . . . . . . . 

Battery  MarHifacturing . . . . . . 

Builder's  Paper  and  Board  Mills  ’  . 

Ca(tx>n  Black  Manufacturing  . . 

Cement  Manufacturing  . . . 

Coal  Mining . . . . . . 

Coil  Coating  . 

Canmaking  Subcategory . . . 

Copper  Forming . . . . " . *™' 

Dairy  Products  Processing  . . . . . 

Electroplating  . . . 

Electrical  arxl  Electronic  Components . . . 

Explosives  Manufacturing . . 

Feedlots . . . . . 

Ferroalloy  Marxjfacturing . . . . . 

Fertilizer  Manufacturing . . . 

Fruits  arxl  Vegetables  Processing . . . 

Glass  Manufacturing . 

Grain  Mills . . . . 

Gum  and  Wood  Chemicals  . . 

Hospitals . . . 

Ink  Formulatmg . . . . . ' 

lrx>rganic  Chemicals . . . 

Iron  and  Steel  Mamjfacturing  . . 

Leather  Tanning  and  Finishing . . . 

Meat  Products . 

Metal  Finishing . . . . . ”!!"!!!!”! 

Metal  Molding  and  Casting  (Foundries)  . . 

Mineral  Mining  and  Processing  . 

Nonferrous  Metals  Formir>g . . 

Nonferrous  Metals  Manufacturing  . . . 

Oil  and  Gas  Extraction  . . . 

Offshore  Subcategory  . . . 

Coastal  Subcategory . " 

Other  Subcategories  . . . 

Ore  Mining  arxl  Dressing . . . . 

Gold  Pla<»r  Mining  Subcategory  . 

Organic  Chemicals,  Plastics  and  Synthetic  Fibers  . 

Paint  Formulating . . 

Paving  and  Roofing  Materials  . . . 

Pesticide  Chemicals  . . 

Manufacturing . . 

Formulating,  Packaging,  Repackaging  . 

Petroleum  Refining  . 

Pharmaceutical  Manufacturing  . 

Phosphate  Marxjfacturing . 

Photographic  Processing . . . 

PlasXics  Molding  and  Forming  . 

Porcelain  Enameling . 

Pulp,  Paper  and  Paperboard . 

Rubber  Manufacturing  . 

Seafood  Processing . 

Soap  arxl  Detergent  Maruifacturing  . 

Steam  Electric  Power  Generating  . 

Sugar  Processing  . 

Textile  Mills . ! 

Timber  Products  Processing  . . . .......1 

Notes; 


40 

CFR 

Pyt 

Pronxjlgation 

Revised  Rule  (P; 
Proposal  F:  Final 
Action)  or  Study 
Completion  (S) 

467 

10/83 

427 

2/74 

461 

3/84 

431 

12/86  (BCT) 

458 

1/78 

411 

8/79  (BCT) 

434 

10/85 

465 

12/82 

468 

11/83 

8/83 

405 

6/86  (BCT) 

413 

1/81  (PSES) 

469 

4/83 

457 

3/76 

412 

2/74 

424 

7/86  (BCT) 

418 

87/9  (BCT) 

407 

7/86  (BCT) 

426 

7/86  (BCT) 

406 

7/86  (BCT) 

454 

5/76  (BPT) 

460 

5/76  (BPT) 

S  1989. 

447 

7/75 

415 

6/82 

S  1994. 

420 

5/82 

S  1995. 

425 

11/82 

432 

7/76  (BCT) 

433 

7/83 

S  1994. 

464 

10/85 

436 

7/77  (BPT) 

471 

8/85 

421 

6/84 

435 

3/4/93 

11/79  (BPT) 

2P  1/95;  F  7/96. 

11/79  (BPT) 

440 

12/82 

414 

5/88 

11/87 

446 

7/75 

S  1969. 

443 

7/75 

455 

9/28/93 

4/78  (BPT) 

P  4/14/94;  F  8/95. 

419 

10/82 

S  1993. 

439 

10/83 

S  1989;  P  8/94;  F 

422 

6f76 

2/96. 

459 

7f76  (BPT) 

463 

12/84 

466 

11/82 

430 

12/86  (BCT) 

P  12/17/93;  F  9/ 

428 

2/74 

95. 

408 

7/86  (BCT) 

417 

4/74 

423 

11/82 

S  1995. 

409 

7/86  (BCT) 

410 

9/82 

S  1994. 

429 

1/81 

’  EPA  proposed  merging  part  431  with  part 
2  Notice  and  request  for  comments  1 1/^89. 


430  in  the  proposed  Pulp,  Paper  and  Paperboard  rule  on  12/17/93. 
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Appendix  B — Current  and  Future 
Rulemaking  Projects 


Category 

Proposed 

Final 

Pulp,  Paper  arxJ  Paper¬ 
board  . 

12/17/93 

9/95 

Pesticide  Formulatir^, 
Packaging  and  Re¬ 
packaging  . . . 

4/14/94 

8/95 

Pharmaceutical  Manu¬ 
facturing  . 

8/94 

2J96 

Metal  Products  and  Ma¬ 
chinery,  Phase  1  . 

11/94 

5/96 

Centralized  Waste 
Treatment’  . 

312/94 

39/96 

Coastal  Oil  and  Gas 
Extraction . 

1/95 

7/96 

Category 

Proposed 

Final 

Irxiustrial  Laundries _ 

12/96 

12/98 

Transportation  Equip¬ 
ment  Cleaning  . 

12/96 

12/98 

Landfills  and  Inciner¬ 
ators*  . 

3  3/97 

399 

Metal  Products  and  Ma- 
eWnery,  Phase  2 . 

12/97 

12/99 

2  categories  . . 

12/98 

12/00 

2  categories . 

12/99 

12/01 

2  categories . 

12/00 

12/01 

2  categories . 

12/01 

12A)3 

Notes: 

’  Formerfy  called  Waste  Treatment,  Phase 


2  Formerly  called  Waste  Treatment.  Phase 

2. 

3  Oates  reflect  pending  unopposed  motions 
to  extend  cortsent  decree  deadlines. 

Appendix  C — Completed  Preliminary 
Studies 

Recent  Studies 

Recently-completed  preliminary 
studies  will  be  available  from  the  EPA 
National  Center  for  Environmental 
Publications  and  Information  (NCEPl), 
11029  Kenwood  Road,  Building  5, 
Cincinnati,  OH  45242;  telephone  (513) 
891-6561,  fax  (513)  891-6685.  Please 
specify  the  EPA  Document  Number 
when  ordering. 


Publication  Title 

Availability  Date 

EPA  Document  No. 

Preliminary  Data  Summary  for  the  Petroleum  Refining  Category 

July  1994  . . . 

EPA-821-04-005. 

Preliminary  Data  Summary  for  the  Metal  Finishing  Category  . 

June  1994  . 

EPA-821-R-94-006 

1989  Studies  in  1989.  Copies  may  be  purchased  from  Springfield,  VA  22161,  telephone  (703) 

The  following  studies  were  published  National  Technical  Information  487-4650.  Please  specify  the  NTIS 

as  Preliminary  Data  Summarira  by  EPA  Service  (NTIS),  5285  Port  Royal  Road.  Accession  Number(s)  when  ordering. 


Publication  Title 

Current  Category  Number  (if  different 
from  publication  title) 

NTIS  Acces¬ 
sion  No. 

Preliminary  Data  Summary  for  the  Drum  Recopditioning  Industry . 

Preliminary  Data  Summary  for  the  Hazardous  Waste  Treatment  Industry  . 

Centralized  Waste  Treatment;  Landfills 

PB90- 

126491. 

PB90- 

Preliminary  Data  Summary  for  the  Hospitals  Point  Source  Category . 

Preliminary  Data  Summary  for  Industrial  Laundries  . . 

and  Incinerators. 

126517. 

PB90- 

126459. 

PB90- 

Preliminary  Data  Summary  for  the  Machinery  Manufacturing  and  Rebuilding  Industry  .... 

Metal  Products  and  Machinery . 

126541. 

PB90- 

Preliminary  Data  Summary  for  the  Paint  Formulating  Point  Source  Category  . 

Preliminary  Data  Summary  for  the  Pharmaceutical  Manufacturing  Point  Source  Cat- 

126525. 

PB9a- 

126475. 

PB90- 

egory. 

Preliminary  Data  Summary  for  the  Solvent  Recycling  Industry . 

Prelimina'Y  Data  Summary  for  the  Trarrsportation  Equipment  Cleaning  Industry . 

Preliminary  Data  Summary  for  the  Used  OH  Reclamation  and  Re-Refining  Irxlustry . 

126533. 

PB90- 

126467. 

PB90- 

126483. 

PB9(>- 

126509. 

Appendix  D — Current  Preliminary 
Studies 


Category 

Start 

Complete 

Textile  Mills  . 

1993 

1994 

Inorganic  Chemicals ..... 
Iron  and  Steel  Manufac- 

1993 

1994 

turing  . . 

Steam  Electric  Power 

1994 

1995 

Generating . 

1994 

1995 

2  studies . . 

1995 

1996 

3  studies . 

1996 

1997 

(FR  Doc.  94-12101  Filed  5-17-94;  8:45  ami 
BIUJNQ  CODE  6SeS-80-P-M 


40  CFR  Part  52 
PT(_39_1_6272;  FRL-4886-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  Vehicle  Inspection  and 
Maintenance  Programs 

agency:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Proposed  rulemaking. 

SUMMARY:  In  this  action,  the  EPA  is 
proposing  to  approve  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  Inspection  and  Maintenance 
(I/M)  State  Implementation  Plan  (SIP), 


which  includes  a  SIP  narrative  entitled 
“Revisions  to  the  State  Implementation 
Plan  (SIP)  for  the  Control  of  Ozone  Air 
Pollution-Inspection/Maintenance  SIP 
for  Dallas/Fort  Worth,  El  Paso. 
Beaumont/Port  Arthur,  and  Houston/ 
Galveston  Ozone  Nonattainment  Areas,’* 
and  Regulation  FV,  31  TAC  114.3, 
entitled  “Vehicle  Emissions  Inspection 
and  Maintenance  Program,”  as  a 
revision  to  the  Texas  SIP  for  ozone.  On 
November  12, 1993,  and  on  March  9, 
1994,  Texas  submitted  SIP  revision 
requests  to  the  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4)  and 
182(c)(3)  of  the  Clean  Air  Act,  as 
amended  in  1990  and  Federal  I/M  rule 
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40  CFR  part  51,  subpart  S.  These  SIP 
revisions  will  require  vehicle  owners  to 
comply  with  the  Texas  I/M  program  in 
the  four  Texas  ozone  nonattainment 
areas  classified  as  moderate  or  worse. 
This  revision  applies  to  the  Texas 
counties  of  Brazoria,  Chambers,  Collin, 
Dallas,  Denton,  El  Paso,  Fort  Bend, 
Galveston,  Harris,  Jefferson,  Liberty, 
Montgomery,  Orange,  Tarrant,  and 
Waller. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  June  17, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Tom  Diggs  at  USEPA 
Region  6,  (6T-AP),  1445  Ross  Avenue, 
suite  700,  Dallas,  Texas  75202-2733. 

The  State  submittal  and  the  technical 
support  document  (TSD)  prepared  by 
the  EPA  are  available  for  public  review 
at  the  above  address  and  at  the  TNRCC, 
Mobile  Source  Division,  I/M  Section, 
P.O.  Bex  13087,  Austin,  Texas  78711- 
3087.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F,  Davis,  at(214)  655-7584. 
SUPPLEMENTARY  INFORMATION: 

Clean  Air  Act  Requirements 

The  Clean  Air  Act,  as  amended  in 
1990  (CAA  or  Act),  requires  States  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182(a)(2)(B)  required  any  ozone 
nonattainment  area  which  has  been 
classified  as  “marginal”  (pursuant  to 
section  181(a)  of  the  CAA)  or  worse 
with  an  existing  L'M  program  that  was 
part  of  a  SIP,  or  any  area  that  was 
required  by  the  1977  Amendments  to 
the  CAA  to  have  an  I/M  program,  to 
immediately  submit  a  SIP  revision  to 
bring  the  progreim  up  to  the  level 
required  in  past  EPA  guidance  or  to 
what  had  been  committed  to  previously 
in  the  SIP,  whichever  was  more 
stringent.  All  carbon  monoxide 
nonattainment  areas  were  also  subject  to 
this  requirement  to  improve  existing  or 
previously  required  programs  to  this 
level.  In  addition,  all  ozone 
nonattainment  areas  classified  as 
moderate  or  worse  must  implement  a 
basic  or  an  enhanced  I/M  program 
depending  upon  its  classification, 
regardless  of  previous  requirements. 

In  addition.  Congress  directed  the 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidance  for  State  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 
The  States  were  to  incorporate  this 


guidance  into  the  SEP  for  all  areas 
required  by  the  CAA  to  have  an  I/M 
program.  Ozone  nonattainment  areas 
classified  as  “serious”  or  worse  with 
populations  of  200,000  or  more,  and  CO 
nonattainment  areas  with  design  values 
above  12.7  parts  per  million  (ppm.)  and 
populations  of  200,000  or  more,  and 
metropolitan  statistical  areas  with 
populations  of  100,000  or  more  in  the 
northeast  ozone  transport  region  were 
required  to  meet  EPA  guidance  for 
enhanced  I/M  programs. 

The  EPA  has  designated  four  areas  as 
ozone  nonattainment  in  the  State  of 
Texas.  The  Houston/Galveston  ozone 
nonattainment  area  is  classified  as 
severe  and  contains  the  following  eight 
counties:  Brazoria,  Chambers,  Fort 
Bend,  Galveston,  Harris,  Liberty, 
Montgomery,  and  Waller.  The 
Beaumont/Port  Arthur  ozone 
nonattainment  area  is  classified  as 
serious  and  contains  the  following  three 
counties:  Hardin,  Jefferson,  and  Orange. 
The  1980  population  of  the  Beaumont/ 
Port  Arthur  area  was  less  than  200,000. 
The  El  Paso  ozone  nonattainment  area  is 
classified  as  serious  and  contains  the 
county  of  El  Paso.  The  Dallas/Fort 
Worth  ozone  nonattainment  area  is 
classified  as  moderate  and  contains  the 
following  four  counties:  Collin,  Dallas, 
Denton,  and  Tarrant.  The  designations 
for  ozone  were  published  in  the  Federal 
Register  (FR)  on  November  6, 1991,  and 
November  30, 1992,  and  have  been 
codified  in  the  Code  of  Federal 
Regulations  (CFR).  See  56  FR  56694 
(November  6, 1991)  and  57  FR  56762 
(November  30, 1992),  codified  at  40  CFR 
81.300-81.437.  In  addition,  a  segment  of 
El  Paso  Texas  has  been  designated 
nonattainment  for  carbon  monoxide 
(CO)  and  classified  as  moderate  with  a 
design  value  below  12.7  ppm.,  imder 
sections  107(d)(4)(A)  and  186(a)  of  the 
CAA.  See  56  FR  56694  (November  6, 
1991)  and  57  FR  13498  and  13529  (April 
16, 1992).  Based  on  these  nonattainment 
designations  and  populations,  basic  I/M 
programs  are  required  in  the  Beaumont/ 
Port  Arthur  and  Dallas/Fort  Worth 
urbanized  areas,  while  enhanced  I/M 
programs  are  required  in  the  El  Paso  and 
Houston/Galveston  urbanized  areas. 

By  this  action,  the  EPA  is  proposing 
to  approve  this  submittal.  The  ^A  has 
reviewed  the  State  submittal  against  the 
statutory  requirements  and  for 
consistency  with  the  EPA  regulations.  A 
summary  of  the  EPA’s  analysis  is 
provided  below.  In  addition,  more 
detailed  support  of  approving  the  State 
submittal  is  contained  in  a  TSD,  dated 
March  23, 1994,  which  is  available  from 
the  Region  6  Office,  listed  above. 


I/M  Regulation  General  SIP  Submittal 
Requirements 

On  November  5, 1992  (57  FR  52950), 
the  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  section  182  and  187  of  the 
CAA.  The  I/M  regulation  was  codified  at 
40  CFR  part  51,  subpart  S,  and  requires 
States  to  submit  an  I/M  SEP  revision 
which  includes  all  necessary  legal 
authority  and  the  items  specified  in  40 
CFR  51.372  (a)(1)  through  (a)(8)  by 
November  15, 1993,  The  State  has  met 
these  requirements. 

State  Submittal 

On  November  12, 1993,  and  on  March 
9, 1994,  the  State  of  Texas  submitted  its 
I/M  SIP  for  its  four  nonattainment  areas. 
Public  hearings  for  the  submittal  were 
held  on  August  23,  24,  25,  and  26, 1993, 
for  the  November  12, 1993,  SIP 
submittal,  and  on  December  16, 1993, 
for  the  March  9, 1994,  SIP  submittal. 

The  EPA  submitted  comments  for  these 
hearings  on  August  27, 1993,  and  on 
December  21, 1993,  respectively.  The 
EPA’s  primary  comments  concerned  the 
State’s  proposed  use  of  a  renewable 
economic  hardship  waiver  and  the 
demonstration  of  the  enhanced 
performance  standard  in  Houston/ 
Galveston  and  El  Paso.  The  State  has 
adequately  responded  to  these  concerns. 

The  submittals  provide  for  the 
implementation  of  basic  I/M  programs 
in  the  Dallas/Fort  Worth  and  Beaumont/ 
Port  Arthur  areas  beginning  on  July  1, 
1994,  and  for  enhanced  I/M  programs  in 
Houston/Galveston  and  El  Paso 
beginning  on  January  1, 1995.  Texas 
will  be  implementing  biennial,  test  only 
I/M  programs  which  meet  the 
requirements  of  the  EPA’s  performance 
standard  and  other  requirements 
contained  in  the  Federal  I/M  rule  in  the 
applicable  nonattainment  counties. 
Testing  will  be  overseen  by  the  TNRCC 
and  two  managing  I/M  contractors  who 
will  be  subcontracting  actual  testing  to 
operating  contractors.  Other  aspects  of 
the  Texas  I/M  program  include:  Testing 
of  1968  and  later  light  duty  vehicles  and 
trucks  and  heavy  duty  trucks, 
evaporative  emission  testing  for  1971 
and  later  model  year  vehicles,  a  test  fee 
to  ensure  the  State  has  adequate 
resources  to  implement  the  program, 
enforcement  by  registration  denial  and 
vehicle  inspection  stickers,  a  repair 
effectiveness  progreun,  contractual 
requirements  for  testing  convenience, 
quality  assurance,  data  collection, 
minimum  expenditure  time  extension 
and  hardship  waivers,  reporting,  test 
equipment  and  test  procedure 
specifications,  public  information  and 
consumer  protection,  and  inspector 
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training  and  certification  and  penalties 
against  inspector  incompetence.  In 
addition,  the  enhanced  l/M  programs 
will  include:  IM240  testing  for  newer 
vehicles  (the  Dallas/Fort  Worth  basic  1/ 

M  program  will  also  include  IM240 
testing),  an  on-road  testing  program,  and 
emission  recall  enforcement.  An 
analysis  of  how  the  Texas  I/M  program 
meets  the  Federal  SIP  requirements  by 
section  of  the  Federal  I/M  rule  is 
provided  below. 

A.  Applicability 

The  SIP  needs  to  describe  the 
applicable  areas  in  detail  and, 
consistent  with  40  CFR  51.372,  needs  to 
include  the  legal  authority  or  rules 
necessary  to  establish  program 
boundaries. 

The  Texas  I/M  regulations  specify  that 
I/M  programs  be  implemented  in  the 
counties  as  described  above.  Basic  I/M 
programs  are  to  be  implemented  in  the 
Dallas/Fort  Worth  and  Beaiunont/Port 
Arthur  areas  while  enhanced  I/M 
programs  are  to  be  implemented  in  the 
Houston/Galveston  and  El  Paso  areas. 

B.  Enhanced  and  Basic  I/M  Performance 
Standard 

The  I/M  programs  provided  for  in  the 
SIP  are  required  to  meet  a  performance 
standard,  either  basic  or  enhanced  as 
applicable,  for  the  pollutants  that 
caused  the  affected  area  to  come  under 
I/M  requirements.  The  performance 
standard  sets  an  emission  reduction 
target  that  must  be  met  by  a  program  in 
order  for  the  SIP  to  be  approvable.  The 
SIP  must  also  provide  that  the  program 
will  meet  the  performance  standard  in 
actual  operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met. 

The  State  has  submitted  a  modeling 
demonstration  using  the  EPA  computer 
model  MOBILESa  showing  that  the 
enhanced  performance  standard  is  met 
in  the  Houston/Galveston  area.  The 
State  has  also  submitted  modeling  for 
the  basic  I/M  areas  of  Dallas/Fort  Worth 
and  Beaumont/Port  Arthur 
demonstrating  that  these  programs  meet 
the  EPA’s  performance  standard  as  well. 

C.  Network  Type  and  Program 
Evaluation 

The  SIP  needs  to  include  a 
description  of  the  network  to  be 
employed,  the  required  legal  authority, 
and  in  the  case  of  areas  making  claims 
for  case  by  case  equivalency,  the 
required  demonstration.  Also,  for 
enhanced  I/M  areas,  the  SIP  needs  to 
include  a  description  of  the  evaluation 
schedule  and  protocol,  the  sampling 
methodology,  the  data  collection  and 
analysis  system,  the  resources  and 


personnel  for  evaluation,  and  related 
details  of  the  evaluation  program,  and 
the  legal  authority  enabling  the 
evaluation  program. 

The  Texas  program  has  chosen  to 
implement  a  test  only  I/M  network 
program  design  which  will  utilize 
managing  and  operating  contractors  to 
implement  the  inspection  portion  of  the 
program.The  State  has  chosen  not  to 
make  a  demonstration  for  case  by  case 
equivalency  for  a  different  network 
design.  The  TNRCC  describes  and 
commits,  in  its  SIP  narrative,  to  institute 
a  continuous  ongoing  evaluation 
program  consistent  with  the  Federal  1/ 

M  rule.  The  results  of  the  evaluation 
program  will  be  reported  to  the  EPA  on 
a  biennial  basis.  Legal  authority  which 
is  contained  in  the  Texas  Health  and 
Safety  Code  sections  382.037-382.039 
(Vernon  1944),  authorizes  the  TNRCC  to 
implement  this  contractor  operated  test 
only  program  and  conduct  the  program 
evaluation. 

D.  Adequate  Tools  and  Resources 
The  SIP  needs  to  include  a 

description  of  the  resources  that  will  be 
used  for  program  operation,  and  discuss 
how  the  performance  standard  will  be 
met,  which  includes:  (1)  A  detailed 
budget  plan  which  describes  the  source 
of  funds  for  personnel,  program 
administration,  program  enforcement, 
purchase  of  necessary  equipment  (such 
as  vehicles  for  undercover  audits),  and 
any  other  requirements  discussed 
throughout,  for  the  period  prior  to  the 
next  biennial  self-evaluation  required  in 
Federal  I/M  rule,  (2)  a  description  of 
personnel  resources,  the  number  of 
personnel  dedicated  to  overt  and  covert 
auditing,  data  analysis,  program 
administration,  enforcement,  and  other 
necessary  functions  and  the  training 
attendant  to  each  function. 

The  TNRCC  Chapter  of  the  1993 
Appropriations  Bill  authorizes  the 
TNRCC  to  collect  a  fee  from  the  I/M 
contractors  to  cover  the  costs  of 
administrating,  overseeing,  and 
enforcing  the  I/M  program  which  will 
be  no  less  than  1.25  dollars  per  paid 
vehicle  inspection.  The  SIP  narrative 
also  describes  the  budget,  staffing 
support,  and  equipment  needed  to 
implement  the  program.The  State 
expects  to  dedicate  a  staffing  level  of  32 
full  time  equivalent  employees  to 
support  the  program. 

E.  Test  Frequency  and  Convenience 
The  SIP  needs  to  include  the  test 

schedule  in  detail  including  the  test 
year  selection  scheme  if  testing  is  other 
than  emnual.  Also,  the  SIP  needs  to 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  test 


frequency  requirement  and  explain  how 
the  test  frequency  will  be  integrated 
with  the  enforcement  process.  In 
addition,  in  enhanced  I/M  programs,  the 
SIP  needs  to  demonstrate  that  the 
network  of  stations  providing  test 
services  is  sufficient  to  insure  short 
waiting  times  to  get  a  test  and  short 
driving  distances. 

The  Texas  SIP  commits  to  require 
biennial  inspections  for  all  subject 
motor  vehicles  that  are  at  least  one  year 
old.  The  inspections  will  be  conducted 
on  odd  or  even  years  corresponding  to 
the  model  year  of  the  vehicle  and  timed 
with  the  registration  process  which  is 
explained  in  the  SIP.  The  authority  for 
the  enforcement  of  the  testing  frequency 
is  contained  in  the  Texas  I/M  rule.  Short 
waiting  times  and  short  driving 
distances  relating  to  network  design  cire 
addressed  in  the  contracts  between  the 
State  and  its  managing  contractors.  The 
State  is  contractually  requiring  a  15 
minute  average  waiting  time  and  driving 
distances  of  80%  of  the  vehicle 
population  located  within  five  miles  of 
the  inspection  facility,  95%  of  the 
vehicle  population  located  within 
twelve  miles  of  the  inspection  facility, 
and  99%  of  the  vehicle  population 
located  within  20  miles  of  the 
inspection  facility. 

F.  Vehicle  Coverage 

The  SIP  needs  to  include  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area.  Also,  the 
SIP  needs  to  include  a  description  of 
any  special  exemptions  which  will  be 
granted  by  the  program,  and  an  estimate 
of  the  percentage  and  number  of  subject 
vehicles  which  will  be  impacted.  Such 
exemptions  need  to  be  accounted  for  in 
the  emission  reduction  analysis.  In 
addition,  the  SIP  needs  to  include  the 
legal  authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

The  Texas  program  includes  coverage 
of  all  1968  and  newer  model  year 
gasoline  powered  light-duty  vehicles 
and  light-duty  and  heavy-duty  trucks, 
registered  or  required  to  be  registered 
within  the  nonattainment  areas  and 
fleets  primarily  operated  within  an  I/M 
program  area.  Vehicles  will  be 
identified  through  the  Texas 
Department  of  Transportation  (DOT) 
vehicle  registration  database.  There  are 
no  special  classes  of  vehicles  which  are 
exempt  from  the  emission  testing 
program.  Legal  authority  for  the  vehicle 
coverage  is  contained  in  the  Texas  I/M 
rule. 
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The  State  does  have  a  provision  for 
limited  use  of  an  exemption  given  to 
vehicles  on  a  case  by  case  basis  by  the 
Director.  The  SEP  indicates  in  part  that 
a  “motorist  may  petition  the  Executive 
Director  of  the  TNR(X  for  the 
exemption  of  a  motor  vehicle  horn  the 
requirements  of  the  vehicle  emissions  1/ 
M  program  contained  in  the  revised 
Texas  I/M  SIP,  upon  demonstration  that 
the  motorist  has  taken  reasonable 
measures  to  comply  with  such 
requirements  and  that  such  exemption 
shall  have  minimal  impact  on  air 
quality”  30  TAG  section  114.3(1).  While 
the  EPA  believes  this  applies  only  in 
very  limited  situations,  the  EPA  has 
asked  the  State  to  submit  a  letter  of 
intention  reiterating  the  Preamble  to  the 
State  rule  and  specifically  stating  how 
this  exemption  is  to  be  used.  Xs  an 
additional  safeguard  against 
misinterpretation,  the  State  has  agreed 
to  clarify  the  rule  at  a  later  date  to  reflect 
more  accurately  the  specific  conditions 
under  which  the  State  is  planning  to 
exercise  this  provision.  The  two  cases 
the  State  cited  in  their  response  to 
comments  in  the  Texas  I/M  preamble, 
were  the  cases  of  unavailable  emission 
related  parts  needed  for  repair,  and 
“grey”  market  vehicles  W'hich  were  not 
built  to  meet  U.S.  emission 
requirements  and  have  a  letter  of 
exemption  from  EPA.  TNRCC  estimated 
in  the  SIP  that  it  was  anticipating 
exempting  less  that  500  vehicles 
through  this  mechanism.  EPA’s  concern 
is  regarding  the  more  broad  nature  of 
the  regulatory  language.  EPA  will  be 
approving  this  provision  based  upmn  the 
State’s  intent  as  seen  in  the  Preamble  to 
the  State  rule  and  the  letter  concerning 
how  this  provision  of  the  Texas  I/M 
program  will  be  implemented  and 
clarified  at  a  later  date,  and  a 
commitment  to  ensvu^  that  the  number 
of  vehicles  exempted  vdll  not  prevent 
the  State  fi^cm  meeting  EPA’s 
performance  standard.  EPA  understands 
that  Texas  intends  to  limit  the  use  of 
this  exemption  to  only  the  types  of 
vehicles  noted  in  the  preamble  and  will 
be  approving  the  exemption  only  on  this 
basis.  EPA  expects  that  this  letter  will 
be  received  before  this  action  is 
published  as  a  final  rule  and  will  be 
incorporating  it  into  the  SIP  to  clarify 
the  limited  nature  of  this  approval. 

G.  Test  Procedures  and  Standards 

The  SIP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  SIP  also  needs  to  include  the  rule, 
ordinance,  or  law  describing  and 
establishing  the  test  procedxires. 

The  Texas  I/M  SIP  obligates  the  State 
to  do  IM240  testing  in  accordance  with 
the  EPA’s  guidance  document  entitled 


“High-Tech  I/M  Test  Procedures, 
Emission  Standards,  Quality  Control 
Requirements,  and  Equipment 
Specifications”  (Technical  Guidance). 
The  State  will  be  requiring  IM240  tests 
on  1984  and  later  model  year  vehicles 
in  the  Houston/Galveston  area,  on  1986 
and  later  model  year  vehicles  in  the 
Dallas/Fort  Worth  area,  and  1988  and 
later  vehicles  in  El  Paso.  This  model 
year  coverage  complies  with  the  EPA’s 
I/M  regulation.  All  1968  and  later  model 
year  vehicles  not  receiving  an  IM240 
test  will  receive  a  loaded  two  speed  test 
in  accordance  with  the  EPA’s  test 
procedures  contained  in  the  appendices 
of  the  Federal  I/M  rule.  The  test 
procedures  are  specifically  and  legally 
established  in  the  Request  For  Proposal 
(RFP),  which  the  Texas  I/M  contractors 
are  required  to  abide  by. 

H.  Test  Equipment 

The  SIP  needs  to  include  written 
technical  spyecifications  for  all  test 
equipment  used  in  the  program  and 
shall  address  each  of  the  requirements 
in  40  CFR  51.358  of  the  Federal  I/M 
rule.  The  sp>ecifications  need  to  describe 
the  emission  analysis  process,  the 
necessary  test  equipment,  the  required 
features,  and  written  acceptance  testing 
criteria  and  procedures. 

The  Texas  I/M  SIP  obligates  the  State 
to  use  the  written  equipment 
specifications  contained  in  the  EPA’s 
IM240  Guidance  Manual  and 
appendices  of  the  Federal  I/M  rule.  The 
Texas  SIP  and  RFP  address  the 
requirements  in  40  CFR  51.358  and 
include  descriptions  of  performance 
features  and  functional  characteristics  of 
the  computerized  test  systems.  The 
necessary  test  equipment,  required 
features,  and  acceptance  testing  criteria 
are  mandated  in  the  RFP. 

I.  Quality  Control 

The  SIP  needs  to  include  a 
description  of  quality  control  and 
recordkeeping  procedures.  The  SIP 
needs  to  include  the  procedures 
manual,  rule,  and  ordinance  or  law 
describing  and  establishing  the 
procedures  of  quality  control  and 
requirements. 

The  Texas  I/M  SIP  narrative  and  RFP 
contain  descriptions  and  requirements 
establishing  the  quality  control 
procedures  in  accordance  with  the 
Federal  I/M  rule.  These  requirements 
will  help  ensure  that  equipment 
calibrations  are  properly  performed  and 
recorded  as  well  as  maintaining 
compliance  document  security  .The 
quality  control  procedures  manual  is 
contained  in  the  RFP.  The  Texas  SIP 
obligates  the  State  to  comply  with  all 


specifications  for  all  quality  control  per 
Appendix  A  of  the  Federal  I/M  rule. 

/.  Waivers  and  Compliance  via 
Diagnostic  Inspection 

The  SIP  needs  to  include  a  maximum 
waiver  rate  expressed  as  a  percentage  of 
initially  failed  vehicles.  This  waiver  rate 
needs  to  be  used  for  estimating  emission 
reduction  benefits  in  the  modeling 
analysis.  Also,  the  State  needs  to  take 
corrective  action  if  the  waiver  rate 
exceeds  that  estimated  in  the  SIP  or 
revise  the  SIP  and  the  emission 
reductions  claimed  accordingly.  In 
addition,  the  SIP  needs  to  describe  the 
waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  shall 
include  the  necessary  legal  authority, 
ordinance,  or  rules  to  issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
carry  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisions. 

Cost  limits  for  the  minimum 
expenditure  waivers  must  be  in 
accordance  with  the  CAA  and  Federal  1/ 
M  rule.  These  limits  are  $450  adjusted 
annually  in  the  enhanced  I/M  areas  of 
Houston/Galveston  and  El  Paso,  and 
$200  for  1981  and  later  model  year 
vehicles  and  $75  for  1980  and  earlier 
model  year  vehicles  in  the  areas  of 
Dallas/Fort  Worth  and  Beaumont/Port 
Arthur.  The  Texas  program  includes 
waiver  rates  as  percentages  of  initially 
failed  vehicles  of  3%  in  the  Houston/ 
Galveston,  El  Paso,  and  Dallas/Fort 
Worth  areas,  and  1%  for  the  Beaumont/ 
Port  Arthur  area.  These  waiver  rates  are 
used  in  the  modeling  demonstration. 

The  TNRCC  commits  in  the  SIP  that  if 
the  waiver  rates  are  higher  than 
estimated  the  State  will  take  corrective 
action  to  address  the  deficiency.  The 
SIP  describes  the  three  types  of  waivers 
that  the  State  will  allow,  which  include 
a  minimum  expenditure,  time 
extension,  and  one  time  hardship 
waiver  provisions.  These  waivers  are 
consistent  with  the  Federal  I/M  rule. 

The  proper  criteria,  procedures,  quality 
assurance  and  administration  regarding 
the  issuance  of  waivers  will  be  ensured 
by  the  TNRCC  and  managing  contractor, 
and  are  contained  in  the  SIP  narrative 
and  RFP.  In  addition,  the  waiver  criteria 
including  minimum  expenditure 
requirements  are  contained  in  the  Texas 
I/Id  rule. 

K.  Motorist  Compliance  Enforcement 
The  SIP  needs  to  provide  information 
concerning  the  enforcement  process 
including:  (1)  A  description  of  the 
existing  compliance  mechanism  if  it  is 
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to  be  used  in  the  future  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  than  registration-denial 
enforcement:  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 
section;  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  ceu" 
fleets,  leased  vehicles,  and  any  other 
special  classes  of  subject  vehicles,  e.g., 
those  operated  in  (but  not  necessarily 
registered  in)  the  program  area.  Also, 
the  SIP  needs  to  include  a 
determination  of  the  current  compliance 
rate  based  on  a  study  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loophdles,  coimterfeiting, 
and  unregistered  vehicles.  Estimates  of 
the  effect  of  closing  such  loopholes  and 
otherwise  improving  the  enforcement 
mechanism  need  to  be  supported  with 
detailed  analyses.  In  addition,  the  SIP 
needs  to  include  the  legal  authority  to 
implement  and  enforce  tlie  program. 
Lastly,  the  SIP  needs  to  include  a 
commitment  to  an  enforcement  level  to 
be  used  for  modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  State  has  chosen  to  use 
registration  denial  as  its  primary 
enforcement  mechanism  in  both  basic 
and  enhanced  I/M  areas.  Motorists  will 
be  denied  vehicle  registration  unless  the 
vehicle  has  complied  with  the  I/M 
program  requirements.  Also,  the  State 
will  implement  a  sticker  enforcement 
program  as  a  secondary  enforcement 
mechanism.  The  motorist  compliance 
enforcement  program  will  be 
implemented  by  the  Texas  DOT  and 
TNRCC.  There  are  no  classes  of  vehicles 
exempt  from  this  program.  Fleet 
vehicles,  rental  car  fleets,  and  leased 
vehicles  that  do  not  receive  an  annual 
registration  will  be  required  to  meet  the 
same  program  requirements  as  all  other 
vehicles  that  receive  annual  registration. 
Current  compliance  rates  are  estimated 
between  80-98%,  while  future 
compliance  rates  with  the  new  program 
are  estimated  at  96%.  The  SIP  commits 
to  revise  the  I/M  SIP  if  the  TNRCC  fails 
to  meet  the  96%  compliance  rate.  The 
legal  authority  to  implement  and 
enforce  the  program  is  included  in  the 
Texas  statutes  and  regulations  contained 
and  cited  in  the  SIP. 

In  the  formal  public  comment  period 
of  the  Texas  I/M  SIP  hearings,  the  EPA 
commented  that  the  SIP  needed  to 
contain  a  commitment  that 
noncompliance  cases  “cannot”  be 
closed  until  compliance  is 
demonstrated.  The  State  responded  by 
making  the  commitment  that 
“noncompliant  cases  will  not  be  closed 
until  the  registration  is  completed  or 


other  compliance  is  demonstrated.  Until 
compliance  is  demonstrated,  a  vehicle 
found  in  violation  of  TNRCC  section 
114.3(m)  will  continue  to  be  in  violation 
of  the  rule,  even  if  a  fine  has  been  paid.” 
The  EPA  is  somewhat  concerned  that 
because  of  the  relatively  low  monetary 
value  of  fines  available,  in  comparison 
to  the  minimum  expenditure  required 
for  wsuvers,  that  projected  compliance 
rates  will  be  achievable  with  this  system 
in  the  future,  and  will  be  evaluating 
them  at  a  later  date.  However,  the  EPA 
recognizes  that  there  will  be  a 
significant  improvement  in  motorist 
compliance  enforcement  in  the  new  I/M 
program,  and  the  State’s  commitment  to 
revise  the  program  if  projected 
compliance  rates  are  not  met. 

L.  Motorist  Compliance  Enforcement 
Program  Oversight 

The  SIP  needs  to  include  a 
description  of  enforcement  program 
oversight  and  information  management 
activities. 

The  Texas  I/M  SIP  provides  for 
regular  auditing  of  its  enforcement 
program  and  the  following  of  effective 
management  practices,  including 
adjustments  to  improve  the  program 
when  necessary.  These  program 
oversight  and  information  management 
activities  are  described  in  the  SIP 
narrative  and  include:  the  establishment 
of  written  procedures  for  personnel 
engaged  in  1/M  document  handling  and 
processing,  an  on-line 
telecommunications  network  to  support 
the  State’s  oversight  and  management 
requirements,  and  an  I/M  database 
which  will  be  compared  to  the 
registration  database  to  determine 
program  effectiveness. 

M.  Quality  Assurance 

The  SIP  needs  to  include  a 
description  of  the  quality  assurance 
program,  and  wTitten  procedures 
manuals  covering  both  overt  and  covert 
performance  audits,  record  audits,  and 
equipment  audits.  This  requirement 
does  not  include  materials  or  discussion 
of  details  of  enforcement  strategies  that 
would  ultimately  hamper  the 
enforcement  process. 

The  Texas  I/M  SIP  includes  a 
description  of  its  quality  assurance 
program.  The  program  includes 
operation  and  progress  reports  and  overt 
and  covert  audits  of  all  emission 
inspectors  and  emission  inspection  and 
referee  facilities  and  will  be  conducted 
by  the  TNRCC  and  its  managing 
contractor.  Procedures  and  techniques 
for  overt  and  covert  performance, 
record,  and  equipment  audits  will  be 
given  to  auditors  and  updated  as 
needed. 


N.  Enforcement  Against  Contractors, 
Stations,  and  Inspectors 

The  SIP  needs  to  include  the  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  fines,  license  suspension,  and 
revocations.  In  the  case  of  State 
constitutional  impediments  to 
immediate  suspension  authority,  the 
State  Attorney  General  shall  furnish  an 
official  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 
as  relevant  case  law.  Also,  the  SIP  needs 
to  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts,  and 
jurisdictions  are  involved;  who  will 
prosecute  and  adjudicate  cases;  and 
other  aspects  of  the  enforcement  of  the 
program  requirements,  the  resources  to 
be  allocated  to  this  function,  and  the 
source  of  those  fimds.  In  States  without 
immediate  suspension  authority,  the  SIP 
needs  to  demonstrate  that  sufficient 
resources,  personnel,  and  systems  are  in 
place  to  meet  the  three  day  case 
management  requirement  for  violations 
that  directly  affect  emission  reductions. 

The  Texas  I/M  SIP  includes  specific 
penalties  in  its  enforcement  against 
contractors,  stations,  and  inspectors  in 
accordance  with  the  Federal  I/M  rule. 
The  SIP  includes  the  State’s 
enforcement  procedures  which  can  be 
pursued  through  either  contractual  or 
regulatory  action.  The  TNRCC  has  the 
authority  to  immediately  suspend  a 
station  inspector  for  violations  that 
directly  affect  emission  reduction 
benefits.  Legal  authority  for  establishing 
and  imposing  penalties,  civil  fines, 
license  suspension,  and  revocations  are 
contained  in  the  Texas  Clean  Air  Act, 
subchapter  D,  Texas  I/M  rule,  and 
contractual  enforcement  mechanisms 
contained  in  the  RFP.  The  TNRCC  is 
planning  to  assign  6  full-time  equivalent 
employees  to  covert  and  overt  auditing 
as  well  as  additional  resources  required 
for  enforcement  oversight  provided  by 
the  managing  contractor,  the  source  of 
which  will  be  funded  by  the  inspection 
fee. 

O.  Data  Analysis  and  Reporting 

The  SIP  needs  to  describe  the  types  of 
data  to  be  collected. 

The  Texas  I/M  SIP  provides  collecting 
test  data  to  link  specific  test  results  to 
specific  vehicles,  I/M  program 
registrants,  test  sites,  and  inspectors. 
The  SIP  lists  the  specific  types  of  test 
data  and  quality  control  data  which  will 
be  collected.  The  data  will  be  used  to 
generate  reports  in  the  areas  of  test  data, 
quality  assurance,  quality  control. 
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enforcement  as  well  as  changes  and 
weaknesses  in  the  program 

P.  Inspector  Training  and  Lcensing  or 
Certification 

The  SIP  needs  to  include  a 
description  of  the  training  program,  the 
written  and  hands-on  tests,  and  the 
licensing  or  certification  process. 

The  Texas  I/M  SIP  provides  for  the 
implementation  of  training, 
certification,  and  refresher  programs  for 
emission  ins{>ectors.  The  SIP  describes 
this  program  and  curriculum  which 
include  written  and  hands-on  testing  at 
least  every  two  years.  All  inspectors  will 
be  required  to  be  certified  to  inspect 
vehicles  in  the  Texas  I/M  program. 

Q.  Improving  Repair  Effectiveness 

The  SIP  needs  to  include  a 
description  of  the  technical  assistance 
program  to  be  implemented,  a 
description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
this  section  for  enhanced  I/M  programs, 
and  a  description  of  the  repair  <» 
technician  training  resources  available 
in  the  community. 

The  Texas  SIP  includes  a  description 
of  the  technical  assistance,  performance 
monitoring,  and  repair  technician 
training  programs  to  be  implemented. 
The  State  will  regularly  inform  repair 
facilities  regarding. changes  to  the 
inspection  program,  training  course 
schedules,  common  problems,  and 
potential  solutions  for  pEirticular  engine 
families,  diagnostic  tips,  repairs,  and 
other  assistance  issues.  The  TNRCX)  will 
also  ensure  that  a  repair  technician 
hotline  will  be  available  for  repair 
technicians.  Performance  monitoring 
statistics  of  certified  repair  facilities  will 
be  provided  to  motorists  whose  vehicles 
fail  the  I/M  tests  in  enhanced  I/M  areas. 
The  State  will  also  ensure  that  adequate 
repair  technician  training  exists  through 
the  establishment  of  an  advisory 
workgroup. 

R.  Compliance  With  Recall  Notices 

The  SIP  needs  to  describe,  for 

enhanced  I/M  programs,  the  procedures 
used  to  incorporate  the  vehicle  recall 
lists  provided  into  the  inspection  or 
registration  database,  the  quality  control 
methods  used  to  insure  that  recall 
repairs  are  properly  documented  and 
tracked,  and  the  method  (inspection 
failure  or  registration  denial)  used  to 
enforce  the  recall  requirements. 

The  Texas  I/M  SIP  ensures  that 
vehicles  subject  to  enhanced  I/M 
programs  and  that  are  included  in  either 
a  voluntary  emission  recall  or  a 
remedial  plan  determination  pursuant 
to  the  CAA,  have  had  the  appropriate 


repair  made  prior  to  the  inspection.  The 
managing  contractor  will  identify 
vehicles  which  have  not  been  identified 
as  having  completed  recall  repairs  by  an 
electronic  means.  Motorists  with 
unresolved  recall  notices  will  be 
required  to  show  proof  of  compliance  or 
will  be  denied  the  opportimity  for 
inspection.  The  SIP  also  commits  to 
comply  with  the  policies  of  the  National 
Recall  Committee  and  additional  EPA 
rulemaking  when  available. 

S.  On-road  Testing 

The  SIP  needs  to  include  a  detailed 
description  of  the  on-road  testing 
program  required  in  enhanced  I/M 
areas,  including  the  types  of  testing,  test 
limits  and  criteria,  the  number  of 
vehicles  (the  percentage  of  the  fleet)  to 
be  tested,  the  number  of  employees  to 
be  dedicated  to  the  on-road  testing 
effort,  the  methods  for  collecting, 
analyzing,  utilizing,  and  reporting  the 
results  of  on-road  testing  and,  the 
portion  of  the  program  budget  to  be 
dedicated  to  on-road  testing.  Also,  the 
SIP  needs  to  include  the  legal  authority 
necessary  to  implement  the  on-road 
testing  program,  including  the  authority 
to  enforce  off-cycle  inspection  and 
repair  requirements.  In  addition, 
emission  reduction  credit  for  on-road 
testing  programs  can  only  be  granted  for 
a  program  designed  to  obtain  significant 
emission  reductions  over  and  a^ve 
those  already  predicted  to  be  achieved 
by  other  aspects  of  the  I/M  program.  The 
SIP  needs  to  include  technical  support 
for  the  claimed  additional  emission 
reductions. 

The  Texas  I/M  SIP  includes  a  detailed 
description  of  its  on-road  testing 
program.  The  testing  program  will 
include  1/2  of  1%  of  the  subject 
vehicles  or  20,000  vehicles,  whichever 
is  less.  Vehicles  with  emission  readings 
measured  by  remote  sensing  devices  of 
6.0%  CD  or  greater  will  be  required  to 
get  an  out-of-cycle  inspection  at  a 
vehicle  emission  inspection  facility.  The 
State  may  also  utilize  voluntary 
roadside  pullovers  to  conduct  anti¬ 
tampering  checks  in  conjunction  with 
loaded  or  idle  emission  testing.  This 
program  will  be  staffed  by  a  State 
contractor  overseen  by  the  TNRCC.  Data 
collection  and  reporting  will  be  done 
using  the  general  record  keeping  and 
reporting  provisions  of  the  I/M  program. 
The  legal  authority  for  this  program  is 
contained  in  the  Texas  I/M  rule.  The 
State  did  not  include  additional 
modeling  credit  for  this  program  in  their 
modeling  demonstration  needed  to  meet 
the  EPA’s  performance  standard. 


T.  Concluding  Statement 
A  more  detailed  analysis  of  the  State’s 
submittal  and  how  it  meets  the  Federal 
requirements  is  contained  in  the  EPA’s 
technical  support  document  dated 
March  23, 1994,  which  is  available  from 
the  Region  6  office  listed  above.  The 
criteria  used  to  review  the  submitted 
SIP  revision  are  based  on  the 
requirements  stated  in  section  182  of  the 
CAA  and  the  Federal  I/M  regulations. 
Based  on  these  requirements,  the  EPA 
developed  a  detailed  I/M  approvability 
checklist  to  be  used  nationally  to 
determine  if  I/M  programs  meet  the 
requirements  of  the  CAA  and  the 
Federal  I/M  rule.  The  checklist  is 
formatted  by  stating  what  the  Federal 
requirement  is  by  section,  and  then 
followed  by  whether  or  not  the  Texas 
program  meets  the  criteria  and  where  in 
the  Texas  SIP  submittal  the 
requirements  are  met.  This  checklist 
based  on  the  CAA  and  Federal  I/M 
regulations  formed  the  primary  basis  for 
the  EPA’s  technical  review.  The  EPA 
has  reviewed  the  Texas  I/M  SIP  revision 
submitted  to  the  EPA,  using  the  criteria 
stated  above.  The  Texas  regulations  and 
accompanying  materials  contained  in 
the  SIP  represent  an  acceptable 
approach  to  the  I/M  requirements  and 
meet  all  the  criteria  required  for 
approvability. 

Texas  I/M  Committal  SIP 

On  September  27, 1993,  the  EPA 
proposed  conditional  approval  of  the 
Texas  I/M  committal  SIP  which  was 
submitted  on  November  13, 1992,  which 
included  a  schedule  of  implementation 
for  the  program.  At  that  time,  the  EPA 
believed  that  conditional  approvals 
were  appropriate  for  I/M  SIPs  because 
the  States  could  not  be  expected  to 
begin  developing  an  I/M  program 
meeting  the  requirements  of  the  CAA 
and  the  I/M  regulations  until  the  I/M 
regulations  were  adopted  as  a  fined  rule 
which  occurred  on  November  5, 1992. 

In  a  letter  dated  October  21, 1993,  the 
National  Resource  Defense  Counsel 
(NRDC)  commented  on  the  proposed 
approval  of  the  committal  SEP  arguing 
that  States  should  have  submitted  full  1/ 
M  SIPs  by  November  15, 1992.  In 
addition,  in  a  Court  order  dated  March 
8, 1994,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  concluded,  as  a  result  of  an 
NRDC  lawsuit  over  this  matter,  that  the 
EPA’s  acceptance  of  I/M  committal  SIPs 
was  contrary  to  law  and  improperly 
delayed  SIP  submissions  beyond  the 
statutory  deadlines.  Further,  the  Court 
directed  the  EPA  to  review  and  either 
approve  or  disapprove  by  no  later  that 
July  15, 1994,  all  basic  and  enhanced 
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inspection  and  maintenance  SIPs  it  has 
alr^dy  received.  As  a  result  of  this 
order,  the  EPA  is  taking  this  action  to 
propose  approval  of  the  Texas  SIP 
which  was  submitted  on  November  12. 
1993,  and  on  March  9, 1994,  and  will 
not  be  taking  further  action  on  the 
"committal”  I/M  SIP  which  was 
submitted  by  the  State  of  Texas  on 
November  13, 1992. 

Proposed  Action 

The  EPA  is  proposing  to  approve  the 
Texas  I/M  SIP  as  meeting  the 
requirements  of  the  CAA  and  the 
Federal  I/M  rule.  All  required  SIP  items 
have  been  adequately  addressed  as 
discussed  in  this  Federal  Register 
action. 

The  EPA  requests  comments  on  this 
proposal  including  the  EPA’s  proposal 
to  approve  the  I/M  SIP  for  Texas  as 
meeting  the  requirements  of  the  CAA 
and  Federal  1/M  rule.  As  indicated  at 
the  outset  of  this  action,  the  EPA  will 
consider  any  conunents  received  by 
June  17, 1994  and  make  the  TSD 
available  upon  request.  ^ 

Regulatory  Process 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant”  and  therefore 
subject  to  the  Ofiice  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
government  or  communities;  (2)  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;(3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order,”  The  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  reviev  . 

Under  the  Regulatoiy  Flexibility  Act. 

5  U.S.C.  600  ef  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 


include  small  businesses,  small  not-for- 
profit  enterprises,  and  govehunent 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a 
significantimpact  on  any  small  entities' 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  253-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
'  pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  5, 1994. 
fane  N.  Saginaw, 

Regional  Administrator  (6A). 

(FR  Doc.  94-12145  Filed  5-17-94:  8:45  am) 
BILUNQ  CODE  SSeO-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[IC  Docket  No.  94-31;  FCC  No.  94-96] 

Preparation  for  ITU  World 
Radiocommunication  Conferences 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  In  this  Notice  of  Inquiry 
(NOI),  the  Federal  Communications 
Commission  (FCC)  seeks  information  to 
assist  it  in  developing  U.S.  proposals 
relating  to  issues  on  the  agenda  of 
WRC-95,  and  in  refining  recommended 
and  preliminary  agendas  for  WRC-97 
and  WRC-99,  respectively.  WRC-95  is 
scheduled  to  convene  October  23- 
November  17, 1995,  in  Geneva.  The 
FCC’s  goal  in  this  proceeding  is  to 
formulate  proposals  and  positions  on 
issues  to  be  addressed  by  WRC-95,  and 
to  introduce  agendas  for  WRC-97  and 
WRC-99,  that  best  represent  U.S. 


interests,  that  will  enhance  the  U.S. 
competitive  position  in  world-wide 
commimications  matters,  and  that  will 
foster  the  introduction  of  seamless, 
global  commimications  and  universal 
access. 

DATES:  Comments  must  be  filed  on  or 
before  June  6, 1994,  and  reply 
comments  must  be  filed  on  or  before 
June  27, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.,  NW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Damon  C.  Ladson,  Office  of 
International  Communications,  (202) 
632-0935,  or  Steve  Sharkey,  Office  of 
Engineering  and  Technology,  (202)  653- 
8151. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Inquiry,  PR  Docket  No.  94-32,  FCC  No. 
94-97,  Adopted  April  20, 1994,  and 
released  May  5, 1994.  The  full  text  of 
this  Notice  of  Inquiry  is  available  for 
inspection  during  normal  business 
hours  in  the  Records  Room  of  the 
Federal  Communications  Commission, 
room  239, 1919  M  St.,  NW.  Washington, 
DC  The  complete  text  may  be 
purchased  from  the  Commission’s  copy 
contractor,  ITS,  Inc.,  2100  M  St.,  NW., 
suite  140,  Washington,  DC,  20037, 
telephone  (202)  857-3800. 

Siunmary  of  Notice  of  Inquiry 

1.  The  purpose  of  this  proceeding  is 
to  solicit  information  and  comments 
that  address  technical  and  regulatory 
matters  related  to  the  agenda  items 
included  in  the  WRC-93  final  acts.  The 
information  we  receive  will  assist  us  in 
determining  U.S.  positions  that  will 
advance  U.S.  goals  at  W’RC-95. 
Additionally,  in  accordance  with  the 
four-year  planning  cycle  for  WRC’s 
adopted  by  the  1992  ITU  Additional 
Plenipotentiary  Conference,  WRC-95 
will  recommend  an  agenda  for  WRC-97 
and  a  preliminary  agenda  for  WRC-99. 
We  seek  information  on  topics  for  those 
agendas. 

2.  WRC-95  will  include  a  review  of 
the  Radio  Regulations  based  upon  a 
report  of  the  Voluntary  Group  of  Experts 
(VGE)  which  was  tasked  with  examining 
the  international  Radio  Regulations  for 
the  purpose  of  identifying  ways  in 
which  the  regulations  can  be  simplified. 
The  VGE  report  includes  both  general 
and  specific  recommendations  regarding 
allocation  matters,  and  a  rewrite  of  the 
regulatory  procedures  related  to  use  of 
frequencies  (e.g.,  articles  11-17), 
operational,  and  administrative  matters. 
WRC-95  wrill  also  consider  issues 
intended  to  facilitate  use  of  frequency 
bands  allocated  to  the  mobile-satellite 
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service  (MSS).  MSS  issues  include  a 
review  of  technical  constraints 
associated  with  hands  below  3  GHz  that 
are  allocated  to  MSS,  a  review  of  the 
date  of  entry  into  force  of  MSS 
allocations  in  the  1980-2010  MHz  and 
2170-2200  MHz  bands  in  Regions  1  and 
3,  future  MSS  spectnim  requirements, 
and  allocations  and  regulatory  aspects 
of  feeder  links,  including  sharing  FSS 
spectrum  between  non-geostationary 
MSS  and  geostationary  MSS.  In 
addition,  WRC-95  will  address 
preliminarily  the  following  topics:  (1) 
Various  space  service  matters;  (2) 
revision  of  Appendices  30  and  30A  for 
Regions  1  and  3;  and  (3)  availability  of 
hi^-frequency  broadcasting  (HFBC). 

We  request  comment  on  these  issues. 

3.  The  preliminary  agenda  for  WRC- 
97  agreed  on  by  WRC-93  includes  the 
following  topics:  (1)  Unresolved  issues 
from  WRC-85,  including  specifically 
those  related  to  the  mobile-satellite 
service,  revision  of  Appendices  30  and 
30A;  (2)  HFBC  matters;  (3)  various 
maritime  and  aeronautical  issues  (e.g. 
Chap.  IX,  NIX,  App.  18  (VHF),  and  Art. 
61);  and  (4)  several  unresolved 
Resolutions  and  Recommendations  from 
past  conferences.  We  request  comment 
on  an  agenda  for  WRC-97  and  on  a 
preliminary  agenda  for  WRC-99. 

4.  Finally,  a  number  of  steps  are  being 
taken  in  addition  to  this  NOI  to  prepare 
for  future  WRCs.  The  Commission  will 
establish  an  Industry  advisory 
committee  to  develop  independent 
private  sector  proposals  and  positions 
on  WRC  agenda  items.  We  also  invite 
comment  on  establishment  of  a 
regularized  process  within  the  FCC  to 
prepare  for  WRC,  such  as  maintaining 
an  open  docket  in  this  proceeding. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-12070  Filed  5-17-94;  8:45  am] 
BILUNQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-34,  RM-8442] 

Radio  Broadcasting  Services; 
Muscatine,  lA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Muscatine  Communications,  Inc. 
seeking  the  allotment  of  Channel  226A 
to  Muscatine,  Iowa,  as  the  community’ 
second  local  commercial  FM 
transmission  service.  Channel  226A  can 


be  allotted  to  Muscatine  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4.8  kilometers  (3 
miles)  south  in  order  to  avoid  a  short¬ 
spacing  with  the  licensed  site  of  Station 
I^TF-FM,  Channel  225C1,  Dubuque, 
Iowa.  The  coordinates  for  Channel  226A 
are  North  Latitude  41-22-52  and  West 
Longitude  91-04-26. 

DATES:  Comments  must  be  filed  on  or 
before  July  5, 1994,  and  reply  comments 
on  or  before  July  20, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Howard  Weiss,  Esq., 

Fletcher,  Heald  and  Hildreth,  1300 
North  17th  Street,  11th  Floor,  Rosslyn, 
Virginia  22209  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-35,  adopted  April  21, 1994,  and 
released  May  13, 1994.  T^e  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204^)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-12064  Filed  5-17-94;  8:45  am] 
BILUNQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-39,  RM-84521 

Radio  Broadcasting  Services;  Roseau, 
MN 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Robert 
M.  Obie  proposing  the  allotment  of 
Channel  278C2  to  Roseau,  Minnesota,  as 
that  community’s  second  FM  broadcast 
service.  The  channel  can  be  allotted  to 
Roseau  without  a  site  restriction  at 
coordinates  48-50—46  and  95-45-45. 
Canadian  concurrence  has  been 
requested  for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  July  5, 1994,  and  reply  comments 
on  or  before  July  20, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  Jerrold 
Miller,  Miller  &  Miller,  P.C.,  P.O.  Box 
33003,  Washington,  DC  20033. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-39,  adopted  April  21, 1994,  eind 
released  May  13, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission’s  Reference  Center  (room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  (Communications  Commission. 
Victoria  M.  McCauley, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-12065  Filed  5-17-94;  8:45  am] 
BILLING  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-40;  RM-8456] 

Radio  Broadcasting  Services; 
Bamberg,  SC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Branch 
Communications  requesting  the 
substitution  of  Channel  239A  for 
Channel  221 A  at  Bamberg,  South 
Carolina,  and  the  modification  of 
Station  WWBD  (FM)’s  license 
accordingly.  Channel  239A  can  be 
allotted  at  Bamberg  in  compliance  with 
the  Commission’s  minimum  distance 
separation  requirements  at  petitioner's 
presently  licensed  site.  The  coordinates 
for  Channel  239A  at  Bamberg  are  North 
Latitude  33-18-50  and  West  Longitude 
81-04-43. 

DATES:  Comments  must  be  filed  on  or 
before  July  5, 1994  and  reply  comments 
on  or  before  July  20, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  III, 
Esq.,  Post  Office  Box  2506,  Pawleys 
Island,  South  {Carolina  29585  (Counsel 
for  Petitioner]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-40  adopted  April  26, 1994,  and 
released  May  12, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubfic  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Ckimmunications  (Commission. 
Victoria  M.  McCauley, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-12067  Filed  5-17-94;  8:45  am] 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AC53 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  to  List  the  Fish 
Virgin  Spinedace  as  a  Threatened 
Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
Virgin  spinedace  (Lepidomeda 
mollispinis  mollispinis]  as  a  threatened 
species  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
The  Virgin  spinedace,  a  small  fish  in  the 
minnow  family  (Cyprinidae),  is  endemic 
to  the  Virgin  River  damage  of 
southwestern  Utah,  northwestern 
Arizona,  and  southeastern  Nevada.  The 
Virgin  spinedace  was  once  common  in 
clear  water  tributaries  of  the  Virgin 
River,  in  some  mainstem  reaches  above 
Pah  Tempe  (La  Verkin)  Springs  near 
Hurricane,  Utah,  and  incidental  in 
reaches  below  Pah  Tempe  Springs. 
About  40  percent  of  its  historical  habitat 
has  been  lost  due  to  human  impacts, 
which  include  habitat  fragmentation; 
introduction  of  normative  fishes;  and 
dewatering  due  to  agriculture,  mining, 
and  urbanization.  These  impacts 
continue  to  threaten  the  Virgin 
spinedace.  This  proposal  constitutes  the 
Service’s  final  finding  for  two  petitions 
to  add  the  Virgin  spinedace  to  the  List 
of  Threatened  and  Endangered  Species 
and,  if  made  final,  would  extend 
protection  of  the  Act  to  the  Virgin 
spinedace.  Critical  habitat  will  be 


proposed  for  the  Virgin  spinedace  and 
two  other  Virgin  River  fish  species  at  a 
later  date. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  18, 

1994.  Pubhc  hearing  requests  must  be 
received  by  July  5, 1994. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposed  rule  may  be 
submitted  to  the  Field  Supervisor,  Utah 
Field  Office,  Ecological  Services,  U.S. 
Fish  and  Wildlife  ^rvice,  2060 
Administration  Building,  1745  West 
1700  South,  Salt  Lake  City,  Utah  84104. 
The  complete  file  for  this  rule  is 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams,  Assistant  Field 
Supervisor,  at  the  above  address, 
telephone  801/975-3630. 

SUPPLEMENTARY  INFORMATION 
Background 

The  Virgin  spinedace,  Lepidomeda 
mollispinis  mollispinis,  is  endemic  to 
the  Virgin  River  drainage,  a  tributary  to 
the  Colorado  River  of  southwestern 
Utah,  northwestern  Arizona,  and 
southeastern  Nevada.  The  historical 
distribution  of  the  Virgin  spinedace  is 
not  well  documented  (Valdez  et  al. 

1991).  The  species  was  probably 
common-to-abundant  in  tributaries  of 
the  Virgin  River  and  some  mainstem 
reaches  above  Pah  Tempe  (La  Verkin) 
Springs,  near  Hurricane,  Utah  (Holden 
et  al.  1974),  but  it  was  probably  less 
abundant  in  the  mainstem  Virgin  River 
below  Pah  Tempe  Springs.  Virgin 
spinedace  were  collected  from  the 
Virgin  River  near  the  Utah-Arizona 
border  and  below  Bunkerville,  Nevada, 
in  1938  (Miller  and  Hubbs  1960). 

Tanner  (1932)  collected  Virgin 
spinedace  at  three  Utah  locations:  in  the 
Santa  Clara  River  at  Veyo,  in  Ash  Creek 
near  Toquerville,  and  in  the  North  Fork 
of  the  Virgin  River  in  Zion  National 
Park.  Other  historical  collection 
locations  include  the  Santa  Clara  River 
near  Shivwitz,  Utah,  and  below  Gunlock 
Reservoir:  the  Virgin  River  at  the  mouth 
of  La  Verkin  and  Ash  Creeks:  and 
Beaver  Dam  Wash  near  Littlefield, 
Arizona,  near  Schroeder  Reservoir, 
Nevada  (Miller  and  Hubbs  1960;  T.C. 
Frantz,  U.S.  Soil  Conservation  Service, 
in  litt.). 

The  distribution  of  Virgin  spinedace 
has  been  greatly  reduced  from  its 
historic  distribution,  and  almost  all  of 
its  occupied  habitat  is  in  Utah.  Valdez 
et  al.  (1991)  estimated  that  40  percent 
(140  1^;  87  mi)  of  the  historic  habitat 
of  this  fish  has  been  lost.  Catch  data 
compiled  by  Hardy  and  Addley  (1993) 
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also  indicate  this  magnitude  of  loss. 
Virgin  spinedace  no  longer  occiir  in 
Nevada,  and  few  of  the  fish  have  been 
found  in  Arizona. 

The  remaining  60  percent  of  historic 
Virgin  spinedace  habitat  in  Utah  is 
currently  occupied  (Valdez  et  al.  1991). 
Virgin  spinedace  occur  in  the  mainstem 
Virgin  River  above  Quail  Creek 
Diversion,  three  reaches  in  Beaver  Deim 
Wash,  the  Santa  Clara  River  between 
Veyo  Springs  and  Gunlock  Reservoir, 
isolated  reaches  in  Moody  Wash  and 
Mcgatsu  Creek,  and  a  6.3  km  (3.9  mi) 
rea^  in  the  lower  Santa  Clara  River. 
Virgin  spinedace  also  have  been 
recently  found  in  the  lower  reaches  of 
La  Verldn,  Ash,  North,  and  Shimes 
Creeks,  and  in  the  lower  reaches  of  both 
the  North  and  East  Forks  of  the  Virgin 
River.  Virgin  spinedace  are  occasionedly 
collected  in  the  mainstem  Virgin  River 
between  Pah  Tempe  Springs  and 
Littlefield,  Arizona. 

Declines  in  Virgin  spinedace 
distribution  have  been  reported  for 
about  SO  years  (Cross  1975).  Historical 
records  indicate  occasional  occiurences 
of  Virgin  spinedace  in  the  lower  Virgin 
River  (Miller  aud  Hubbs  1960). 

However,  Cross  (1975)  reviewed  past 
collections,  and  reported  that  Virgin 
spinedace  have  not  been  found  below 
Littlefield,  Arizona,  since  1942.  Rinne 
(1971)  reported  that  Virgin  spinedace 
were  not  foimd  at  four  mainstem  Virgin 
River  locations  where  they  had 
previously  been  sampled.  Cross  (1975) 
noted  the  absence  of  Virgin  spinedace 
from  former  sampling  locations  at 
Schroeder  Reservoir  on  Beaver  Dam 
Wash,  the  lower  Santa  Clara  River, 

North  Creek,  and  the  mainstem  Virgin 
River  (except  tributary  mouths). 

Virgin  spinedace  populations  were 
impacted  by  extensive  water  diversions 
and  dam  construction  in  the  early 
1900's  (Hardy  and  Addley  1993)  when 
diversions  built  on  Leeds  Creek,  Ash 
Creek,  North  Creek,  and  several  other 
streams  depleted  or  dewatered  Virgin 
spinedace  habitat.  The  rapid  grow&  of 
the  hiiman  population  in  the  Virgin 
River  valley  and  surrounding  areas  has 
increased  the  pressure  to  develop  water 
resources  for  human  use,  and  water 
development  remains  the  primary  threat 
to  the  Virgin  spinedace.  Plans  for  future 
impoundment  of  several  of  the 
tributaries  are  under  consideration  and 
include  reaches  of  North  Creek,  Ash 
Creek,  the  North  and  East  Forks  of  the 
Virgin  River,  and  Beaver  Dam  Wash. 
Construction  of  reservoirs  and  the 
impoundment  of  these  reaches  would 
negatively  impact  Virgin  spinedace 
habitat. 

Livestock  and  mining  operations  also 
can  negatively  impact  Virgin  spinedace 


habitat.  Livestock  use,  feedlots,  and 
mining  wastes  in  flood  plains  and 
riparian  areas  can  contaminate  surface 
water.  The  introduction  of  normative 
species  also  is  a  threat,  and  normative 
fishes  can  compete  with  and  prey  on 
Virgin  spinedace.  Finally,  dr^ging, 
channelization,  and  the  construction  of 
residential  housing  developments  near 
drainages  further  threaten  Virgin 
spinedace  habitat.  Concern  for  the 
Virgin  spinedace,  primarily  due  to  the 
destruction,  modification,  and 
curtailment  of  its  habitat,  were  cited  as 
reasons  why  the  American  Fisheries 
Society  listed  the  fish  as  threatened  in 
its  1979  and  1989  lists  of  endangered, 
threatened,  or  special  concern  fishes 
(Williams  et  al.  1989). 

Adult  Virgin  spinedace  are  80-120 
mm  (3-5  in)  in  total  length.  They  have 
a  broad,  flat,  silvery  body  that  has  a 
brassy  sheen.  Adults  often  have  sooty 
green  or  dark  brown  splotches  along  the 
sides.  They  have  a  rmmded  head  and 
belly,  a  terminal  mouth,  and  small 
scales.  Particularly  in  breeding  season, 
the  bases  of  the  paired  fins  are  reddish- 
orange  (Sigler  and  Miller  1963).  Virgin 
spinedace  have  eight  dorsal  rays  and 
typically  nine  anal  rays,  although  this 
number  varies  from  eight  to  ten.  The 
species  has  77-91  scales  on  the  lateral 
line.  The  phar5mgeal  teeth  are  in  two 
rows  (La  Wvers  1962). 

First  included  with  the  little  Colorado 
spinedace,  L.  vittata  (Tanner  1932, 
1936),  the  Virgin  spinedace  was 
recognized  as  a  distinct  imnamed 
species  (Lepidomeda  sp.)  by  Miller 
(1952).  Eddy  (1957)  subsequently 
assigned  the  fish  to  the  species  L. 
mollispinis,  the  Middle  Colorado 
spinedace.  Miller  and  Hubbs  (1960) 
subsequently  described  the  Virgin 
spinedace,  assigning  it  the  subspecific 
designation  Lepidomeda  mollispinis 
mollispinis.  The  name  mollispinis  is 
derived  from  the  Latin  mollis,  which 
means  soft,  and  spina,  or  spine;  both 
terms  refer  to  the  fish’s  soft-tipped 
second  dorsal  spine  (Miller  and  Hubbs 
1960). 

The  Virgin  spinedace  belongs  to  the 
endemic  western  tribe  Plagopterini 
(family  Cyprinidae).  The  Plagopterini 
are  comprised  of  tluee  genera: 
Lepidomeda,  Meda,  and  Plagopterus. 
Plagopterus  and  Meda  are  monotypic 
genera  represented  by  the  woundfin 
{Plagopterus  argentissimus)  and  the 
spikedace  [Meda  fulgida).  Lepidomeda 
contains  four  species:  the  White  River 
spinedace  [L  albivallis),  the  Little 
Colorado  spinedace  (L.  vittata),  the 
Pahranagat  spinedace  (L.  ahivelis)  and 
the  Virgin  spinedace  (L.  mollispinis; 
Robins  1991),  which  includes  two 
subspecies:  the  nominate  subspecies 


Virgin  spinedace  (L.  m.  mollispinis),  and 
the  Big  Spring  spinedace  (L.  mollispinis 
pratensis;  Miller  and  Hubbs  1960).  All 
extern!  members  of  the  tribe  Plagopterini 
are  very  rare.  The  woimdfin  and  White 
River  spinedace  are  listed  as 
endemgered;  the  spikedace.  Little 
Colorado  spinedace  and  Big  Springs 
spinedace  eire  listed  as  threatened  (50 
CTR  Part  17.11).  The  Pahrangat 
spinedace  is  considered  extinct  (Miller 
and  Hubbs  1960;  Valdez  et  al.  1991). 

The  Virgin  spinedace  is  usually  found 
in  clear,  cool  flowing  streams  that  are 
interspersed  with  pools,  nms,  and 
riffles,  but  its  habitat  preferences  may 
vary.  Rinne  (1971)  foimd  that  Virgin 
spinedace  inhabitated  pools,  often  with 
undercut  banks,  debris,  or  boulders. 
Deacon  and  Rebane  (1979)  reported  that 
Virgin  spinedace  in  the  North  Fork  of 
the  Virgin  River  used  quiet  pools  most 
often;  in  Beaver  Dam  Wash  they 
occupied  narrow,  shallow  runs  with 
large  amounts  of  emergent  vegetation  , 
and  avoided  the  deeper  pools.  Both 
Deacon  and  Rebane  (1979)  and  Hardy  et 
al.  (1989)  observed  that  Virgin 
spinedace  preferred  the  shear  zone 
between  high  and  low  velocities  with 
cover  such  as  boulders,  undercut  banks, 
or  vegetation. 

Virgin  spinedace  position  themselves 
in  the  midwater  column  and  rise  to  the 
surface  to  feed  on  floating  plant 
material,  aquatic  and  terrestrial 
invertebrates,  and  debris  (Rinne  1971; 
Rinne  and  Minckley  1991).  The  food 
habits  of  the  fish  are  dependent  upon 
the  season  of  the  year  and  size  of  the 
fish;  Rinne  (1971)  found  that  spinedace 
were  in  poor  condition  when  the  fish 
fed  predominately  on  plant  material. 

Virgin  spinedace  mature  in  about  1 
year,  live  about  3  years,  and  spawn  firom 
April  to  June  at  mean  daily  water 
temperatures  of  13*  to  17  *C  (55®  to  63 
°F).  Rinne  (1971)  observed  that  Virgin 
spinedace  spawned  over  gravel  and 
sand  substrates  at  the  shallow 
downstream  end  of  deep  pools.  A 
solitary  female  was  observed  depositing 
eggs  in  the  shallow  downstream  end  of 
the  pool  and  the  eggs  were  fertilized  by 
several  males.  As  in  most  fish  species, 
the  important  factors  controlling  timing 
of  spawning  appear  to  be  photoperiod 
and  temperature. 

On  June  15, 1992,  the  Fish  and 
Wildlife  Service  (Service)  received  a 
petition  from  the  Bonneville  Chapter  of 
the  American  Fisheries  Society  to  list 
the  Virgin  spinedace  as  an  endangered 
species.  An  August  17, 1992,  petition 
was  received  from  the  Southern  Utah 
Wilderness  Alliance,  and  it  also 
requested  that  the  Service  list  the  Virgin 
spinedace  as  endangered.  The 
petitioners  stated  that  the  species’  range 
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had  been  reduced  by  approximately  40 
percent  and  that  at  least  three 
populations  had  been  extirpated.  The 
petitioners  identified  nonnative  fish 
introduction;  firagmentation;  and  loss  of 
habitat  due  to  agricultural  diversions, 
mining  activities,  eroding  stream  banks, 
increased  sedimentation,  degraded 
water  quality,  cattle  grazing,  and  water 
development  as  causes  for  the  species’ 
decline.  Both  petitions  cited  Valdez  et 
al.  (1991)  as  the  primary  basis  of  their 
determination. 

On  March  16, 1993  (58  FR  14169),  the 
Service  published  notice  of  a  finding 
that  the  petitions  presented  substantial 
information  indicating  that  listing  the 
Virgin  spinedace  may  be  warranted,  and 
requested  comments  and  biological  data 
on  the  status  of  the  fish.  Concurrent 
with  publishing  the  notice  in  the 
Federal  Register,  the  Service  initiated  a 
status  review. 

Section  4(b)(3)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.)  requires  the 
Secretary  of  the  Interior  to  reach  a  final 
decision  on  any  petition  accepted  for 
review  within  12  months  of  its  receipt. 
This  proposal  constitutes  the  final 
finding  on  the  petitioned  action. 

Siunmary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  The  factors  and  their  application 
to  the  Virgin  spinedace  {Lepidomeda 
mollispinis  mollispinis]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  Little 
is  known  about  the  Virgin  spinedace’s 
historical  habitat.  The  earliest  records 
(Tanner  1932,  1936)  indicated  that  the 
species  was  common  in  the  Santa  Clara 
River  and  the  North  Fork  of  the  Virgin 
River.  However,  collection  records  at 
the  University  of  Nevada  Las  Vegas, 
Brigham  Young  University,  University 
of  Michigan  Museum  of  Zoology,  and 
the  United  States  National  Museum 
indicated  a  general  decline  in  Virgin 
spinedace  range  and  population  (Cross 
1975).  As  an  example,  C.L.  Hubbs 
collected  Virgin  spinedace  near  ^ 

Bunkerville,  Nevada,  in  1938,  but 
surveys  in  1942  in  the  same  area  failed 
to  produce  any  Virgin  spinedace,  and 
the  species  has  been  absent  from 
subsequent  surveys  below  Littlefield, 
Arizona  (Cross  1975).  Cross  (1975) 


further  reported  the  absence  of  Virgin 
spinedace  fi’om  surveys  of  upper  Beaver 
Dam  Wash  and  lower  Santa  Clara  River, 
where  it  once  was  common.  Cross 
(1975)  attributed  this  decline  to  physical 
and  chemical  deterioration  of  habitat 
and  the  introduction  of  nonnative 
species.  The  most  recent  surveys 
indicate  a  continued  decline  in  viable 
habitat  (Hardy  and  Addley  1993). 
Dewatering,  agriculture  and  livestock 
impacts,  the  impoundment  of  reservoirs, 
and  competition  and  predation  from 
nonnative  species  have  been  implicated 
in  causing  this  decline  (Cross  1975; 
Valdez  et  al.  1991;  Hardy  and  Addley 
1993). 

The  Virgin  River  Basin  has  been 
significantly  altered  by  dams  and 
diversions  built  for  agriculture  and 
municipal  purposes.  These  structures, 
and  the  dewatering  which  often 
followed,  resulted  in  the  elimination  or 
degradation  of  Virgin  spinedace  habitat 
and  impacted  their  populations.  River 
reaches  that  historically  contained 
Virgin  spinedace  habitat,  but  are  now 
dewatered  include  the  DI  ranch  (East 
Fork  of  Beaver  Dam  Wash),  the  Santa 
Clara  River  below  Gunlock  Reservoir, 
Mogatsu  Creek,  Ash  Creek  near 
Toquerville,  Leeds  Creek,  and  the 
mainstem  Virgin  River  between  Quail 
Creek  Diversion  and  Pah  Tempe  Springs 
(Hardy  and  Addley  1993).  All  of  these 
areas  are  in  Utah. 

Even  without  complete  dewatering, 
dams  and  diversions  can  significantly 
alter  Virgin  spinedace  habitat.  Lack  of 
stable  instream  flows  affect  aquatic 
vegetation,  dissolved  oxygen  levels, 
temperature,  pH  levels,  and  turbidity. 
Virgin  spinedace  may  not  survive  low- 
water  conditions  and  changes  to  the 
aquatic  ecosystem  caused  by  dams  and 
diversions  because  of  low  dissolved 
oxygen  levels,  elevated  water 
temperatures,  and  altered  water 
chemistry.  Dams  and  diversions  are 
barriers  to  fish  movement  within  the 
Virgin  River  system  and  have  caused 
fragmentation  of  Virgin  Spinedace 
habitat.  Low  flows  caused  by  the 
diversion  of  river  water  also  cause 
fragmentation.  In  North  Creek,  for 
example,  the  Virgin  Canal  Diversion 
extracts  much  of  the  stream’s  flow. 
Below  the  diversion.  Virgin  spinedace 
have  been  found,  but  are  essentially 
isolated  in  pools  connected  by  small 
trickles  of  water  (Hardy  and  Addley 
1993).  Habitat  fi-agmentation  has 
isolated  populations  of  Virgin 
spinedace,  limited  the  exchange  of 
genetic  material,  and  thus  reduced  the 
effective  gene  pool  of  the  species. 

Livestock  grazing  is  anotner  cause  of 
Virgin  spinedace  habitat  destruction 
and  Virgin  spinedace  population 


declines.  Cattle  and  sheep  utilize 
riparian  areas  and  cause  devegetation, 
stream  bank  erosion,  siltation,  and 
degraded  water  quality.  Valdez  et  al. 
(1991)  indicated  that  10  of  13 
populations  of  Virgin  spinedace  were 
threatened  by  grazing  within  the 
riparian  area  and  by  runoff  fi-om  nearby 
cattle  feed  lots.  No  exclosures  presently 
exist  to  prevent  livestock  damage  within 
riparian  zones  in  Virgin  spinedace 
habitat. 

The  construction  of  water  storage 
facilities  since  the  early  1900’s  has 
caused  the  direct  destruction  of 
historical  Virgin  spinedace  habitat. 

Virgin  spinedace  prefer  clear,  cool 
flowing  streams  comprised  of  pools, 
runs,  and  riffles  (Rinne  1971;  Deacon 
and  Rebane  1990;  Hardy  and  Addley 
1993).  They  are  not  adapted  to  the 
artificial,  lacustrine  environments 
created  by  four  reservoirs  that  have 
inundated  historical  Virgin  spinedace 
habitat:  Schroeder  Reservoir  on  Beaver 
Dam  Wash,  Baker  Dam  and  Gunlock 
Reservoirs  on  the  Santa  Clara  River,  and 
Quail  Creek  Reservoir  on  Quail  Creek. 
The  most  recent  of  these.  Quail  Creek 
Reservoir,  inundated  approximately  3.4 
km  (2.1  mi)  of  high  quality  Virgin 
spinedace  habitat  when  it  was  filled  in 
1985.  Virgin  spinedace  have  since 
completely  disappeared  from  Quail 
Creek,  where  they  were  formerly 
common-to-abundant  (Hardy  and 
Addley  1993).  The  other  three  reservoirs 
are  also  believed  to  have  flooded  Virgin 
spinedace  habitat  (Schroeder 
Reservoir — 0.5  km  (0.3  mi);  Baker  Dam 
Reserv'oir — 1  kjn  (0.6  mi);  Gunlock 
Reservoir — 2.9  km  (1.8  mi)),  and  the  fish 
is  absent  in  those  reaches.  As  an 
example.  Miller  and  Hubbs  (1960) 
indicated  that  Virgin  spinedace  were 
once  found  in  upper  Beaver  Dam  Wash, 
where  Schroeder  Reservoir  is  now 
located;  subsequent  surveys  failed  to 
produce  any  Virgin  spinedace  (Cross 
1975;  Hardy  and  Addley  1993).  The 
amounts  of  stream  habitats  that  are 
negatively  impacted  by  reservoir 
construction  and  operation  is  greater 
than  the  actual  amount  which  is 
inundated.  However,  in  the  absence  of 
pre-  and  post-impoundment  studies, 
habitat  alteration  above  and  below  these 
four  reservoirs  (i.e.,  introduction  of 
nonnative  fishes,  quality  and  quantity  of 
water,  siltation,  changes  in  velocity, 
vegetation,  dissolved  c  ygen,  etc.) 
cannot  be  effectively  measured.  The 
stocking  of  these  four  reservoirs  with 
predaceous,  non-native  game  fishes  may 
have  resulted  in  the  Virgin  spinedace’s 
decline  through  predation  and 
competition. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
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purposes.  Overutilization  is  not 
recorded  as  a  factor  in  the  continued 
decline  of  Virgin  spinedace  populations. 
Once  Virgin  spinedace  were  used  as  a 
bait  fish  in  the  lower  Colorado  River 
(Miller  1952),  but  this  is  no  longer  the 
case.  There  is  no  indication  that  recent 
research  studies  (Valdez  1991;  Hardy 
and  Addley  1993)  have  negatively 
impacted  Virgin  spinedace  populations. 

C.  Disease  or  predation.  The 
introduction  of  nonnative  fishes  into  the 
Virgin  River  system  has  been  identified 
as  contributing  to  the  decline  of  native 
fish  populations  in  the  Virgin  River 
(Hardy  1991;  U.S.  Fish  and  Wildlife 
Service  1993).  Espinosa  and  Deacon 
(1973)  documented  that  largemouth  bass 
{Micropterus  salmoides]  selectively  prey 
on  Virgin  spinedace.  Largemouth  bass, 
brown  trout  [Salmo  trutta),  and  rainbow 
trout  [Onchorhynchus  mykiss]  are 
stocked  into  reservoirs  and  ponds 
within  the  Virgin  River  drainage  (Valdez 
et  al.  1991).  These  predatory  fish  can 
migrate  out  of  reservoirs  and  into  Virgin 
spinedace  habitat,  effectively  rendering 
such  habitat  inhospitable  to  Virgin 
spinedace  survival.  Hardy  and  Addley 
(1993)  stated  that  rainbow  trout 
immediately  below  Schroeder  Reservoir 
(Beaver  Dam  Wash)  probably  prevent 
the  upstream  migration  and 
recolonization  of  that  reach  by  Virgin 
spinedace.  The  same  authors  suggest 
that  crayfish  (Astacidae)  and  red  shiner 
[Notropis  lutrensis]  prey  on  larval  and 
yoimg-of-year  lifestages  in  the  lower 
reaches  of  several  tributaries,  thereby 
reducing  survival  and  recruitment  of  the 
Virgin  spinedace,  as  well  as  other  native 
fishes. 

The  red  shiner,  a  nonnative  species  in 
the  Virgin  River  system,  is  considered  a 
primary  cause  of  the  decUne  in 
endangered  woundfin  populations  due 
to  an  increased  competition  for  food  and 
space,  and  possibly  due  to  its  predation 
(U.S.  Fish  and  Wildlife  Service  1993). 
The  Service  believes  that  this  nonnative 
species  has  a  similar  effect  on  the  Virgin 
spinedace.  Another  introduced  species, 
the  redside  shiner  {Richardsonius 
balteatus),  was  once  considered  a  threat 
to  Virgin  spinedace  by  Rinne  (1971)  and 
Cross  (1975),  but  its  numbers  have 
declined  significantly  (Valdez  et  al. 
1991).  There  is  no  indication  of 
competition  between  Virgin  spinedace 
and  other  native  species  in  the  Virgin 
River  drainage. 

Asian  tape  worm  (Bothriocephalus 
acheilognatbi)  arrived  in  the  Virgin 
River  system  with  the  red  shiner  in 
1986.  It  is  known  to  weaken  fish  that  it 
infests.  Although  this  parasite  does  not 
appear  to  cause  significant  reductions  of 
Virgin  spinedace  by  itself,  it  probably 
has  a  significant  adverse  effect  on  Virgin 


spinedace  when  coupled  with  other 
stressful  environmental  conditions, 
such  as  low  water  levels.  Additionally, 
Hardy  and  Addley  (1993)  reported 
finding  Virgin  spinedace  infested  with 
an  unknown  parasite  in  the  Ash  Creek 
drainage.  They  were  unable  to 
detennine  the  effect  of  this  parasite  on 
the  Virgin  spinedace. 

D.  Inadequacy  of  existing  regulatory 
rnecbanisms.  The  Virgin  River  basin  is 
a  complex  mosaic  of  ownership.  Lands 
in  the  Virgin  River  drainage  are 
administered  by  the  Bureau  of  Land 
Management;  National  Park  Service; 

U.S.  Forest  Service;  Paiute  Indian  Tribe; 
States  of  Utah,  Nevada,  and  Arizona; 
and  private  land  owners.  About  54 
percent  of  the  land  along  the  Virgin 
River  is  privately  owned.  The  State  of 
Utah  owns  four  small  parcels  of  land 
with  river  frontage.  The  Paiute  Indian 
Tribe  manages  about  seven  miles  of  the 
Santa  Clara  River  within  historical 
Virgin  spinedace  habitat,  and  the 
Federal  government  manages  the 
remaining  38  percent  of  land  bordering 
Virgin  spinedace  habitat. 

The  \Argin  spinedace  is  listed  as  a 
protected  species  by  the  State  of  Utah. 
The  State  of  Utah  protects  species  from 
direct  take,  but  it  does  not  have  the 
authority  to  adequately  protect  the 
species'  habitat  throu^ou|  its  range  in 
Utah.  Also,  impacts  are  difficult  to 
monitor  and  protection  for  the  Virgin 
spinedace  is  difficult  to  enforce.  The 
State  of  Nevada  has  enacted  similar 
regulations  prohibiting  the  illegal  take 
of  Virgin  spinedace.  No  protection  is 
provided  for  the  Virgin  spinedace  in 
Arizona.  Due  to  continuing  habitat 
destruction,  the  present  level  of 
protection  for  the  Virgin  spinedace  is 
judged  inadequate  to  prevent  the 
species  from  becoming  endangered  and 
eventually  extinct. 

E.  Other  natural  or  human  caused 
factors  affecting  its  continued  existence. 
Drought  can  directly  impact  Virgin 
spin^ace  habitat  due  to  dewatering  of 
some  stream  reaches,  limiting  the  usable 
habitat  and  isolating  individual 
populations.  Many  of  the  tributaries  in 
the  Virgin  River  drainage  have 
intermittent  flows  that  disappear  dxiring 
drought  years.  Although  drought  is  a 
naturally  occurring  phenomenon, 
historically,  fish  could  follow  the 
receding  water  conditions.  Because 
artificial  barriers  now  exist,  some  fish 
can  no  longer  retreat  to  areas  with 
sufficient  water.  Because  of  these 
barriers,  some  populations  of  Virgin 
spinedace  could  become  stranded  and 
eventually  lost  during  drought  periods. 
Natural  recolonization  of  these  lost 
populations  is  unlikely  because  fish  are 
unable  to  access  those  areas  lost  to 


drought.  In  areas  of  reduced  flows 
Virgin  spinedace  could  be  limited  to 
suboptimal  habitat,  and  increasing 
exposure  to  other  mortality  factors,  such 
as  predators  and  competition  from  other 
fish  species. 

In  addition  to  the  direct  effects, 
drought  can  also  indirectly  affect  the 
continued  existence  of  the  Virgin 
spinedace.  Stream  reaches  that  contain 
minimum  flows  for  Virgin  spinedace 
under  natural  conditions  can  become 
completely  dewatered  during  a  drought 
because  of  intensified  agricultural 
diversions  for  crops  or  municipal  uses. 
When  these  factors  exist  in 
combination,  greater  habitat  loss  occurs 
on  a  more  frequent  basis  than  would 
occur  under  drought  conditions  alone. 

Pollution  is  a  potential  problem  for  all 
native  species  within  the  Virgin  River 
Basin.  Return  flows  from  municipal 
drains  and  agriculture  often  make  up  a 
significant  portion  of  a  stream’s  total 
flow.  Water  from  agriculture  is  often 
contaminated  with  pesticides  or 
herbicides.  Cattle  also  pollute  streams 
with  their  waste  and  through  erosion 
and  increased  siltation.  Low  flows, 
caused  naturally  or  by  diversions, 
increase  the  impact  mineral  springs 
have  on  the  chemical  composition  of  the 
water. 

Mining  activities  near  streams  may  be 
contaminating  water  in  the  Virgin  River 
Basin.  Valdez  et  al.  (1991)  identified 
two  reaches  of  Virgin  spinedace  habitat 
which  are  threatened  by  contamination 
from  mining  activities:  Beaver  Dam 
Wash  and  Moody  Wash.  Cyanide 
contamination  in  Beaver  Dam  Wash 
from  a  gold  mine  on  the  East  Fork  is 
being  studied  to  determine  its  effects. 
Changes  in  water  quality  from 
contamination  sources,  such  as 
agriculture  and  mining,  could 
negatively  impact  Virgin  spinedace 
habitat,  rendering  whole  reaches 
uninhabitable. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  to  the  Virgin 
spinedace  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Virgin 
spinedace  as  a  threatened  species.  The 
Service  has  determined  that  the  Virgin 
spinedace  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  and  therefore  does  not  meet  the 
requirements  to  be  listed  as  endangered, 
but  the  fish  is  likely  to  become  an 
endangered  sp>ecies  in  the  foreseeable 
future  if  the  present  threats  and  declines 
continue. 

Fragmentation  of  the  existing  Virgin 
spinedace  habitat,  and  degradation  and 
loss  of  habitat  have  severely  impacted 
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the  Virgin  spinedace.  The  most  recent 
studies  indicate  about  a  40  percent 
decline  in  Virgin  spinedace  habitat  from 
its  historic  range  (Valdez  et  al.  1991). 

Tlie  degree  of  current  and  future  threats 
to  Virgin  spinedace  habitat,  in  the  form 
of  continued  mining,  nonnative  fishes, 
dewatering,  livestock  impacts,  and 
proposed  water  development  projects, 
remains  high.  Continued  fragmentation 
of  the  remaining  habitat  could  lead  to 
loss  of  genetic  and  population  viability. 
The  Virgin  spinedace  is  highly 
susceptible  to  additional  habitat  losses 
and  population  declines. 

The  Service  listed  the  Big  Spring 
spinedace  as  threatened  in  1985  (50  FR 
12302)  under  the  provisions  of  section 
3(15)  of  the  Act,  which  provides  for  the 
listing  of  subspecies.  This  proposal  to 
list  tlie  Virgin  spinedace  as  threatened 
would,  if  finalized,  result  in  the  listing 
of  the  only  remaining  subspecies  and 
would  have  the  effect  of  listing  the 
entire  species. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  the  Virgin  spinedace 
at  this  time.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  The  Service  believes  that 
designation  of  critical  habitat 
concurrently  with  the  listing  might 
provide  some  benefit  to  the  Virgin 
spinedace:  however,  the  Service 
believes  that  net  benefit  to  the  species 
would  be  greater  if  critical  habitat  is 
designated  on  a  multi-species  basis. 

The  Service  believes  that 
simultaneous  critical  habitat 
designation  for  the  Virgin  spinedace,  the 
endangered  woundfin  and  the 
endangered  Virgin  River  chub  [Gila 
robusta  seminuda)  based  on  an  aquatic 
ecosystem  approach  would  provide  the 
greater  benefit  for  these  species  than  if 
done  with  three  separate  rules.  A 
simultaneous  designation  of  critical 
habitat  for  all  three  species  will  result 
in  a  more  thorough  analysis  of  the 
aquatic  ecosystem  and  the  species’ 
interactive  habitat  requirements.  There 
are  many  similarities  among  the  three 
species,  and  their  historical  ranges 


overlap.  Threats  to  the  Virgin  spinedace, 
including  water  resources  development, 
non-native  species,  stream  erosion,  and 
livestock  impacts,  also  negatively 
impact  woundfin  and  Virgin  River  chub 
and  should  be  studied  together.  The 
economic  consequences  of  designating 
particular  reaches  as  critical  habitat  will 
also  be  similar  for  all  three  species.  By 
designating  critical  habitat  on  a  multi¬ 
species  basis,  the  Service  can  more 
efficiently  and  effectively  address 
biological  needs  of  the  fishes  and 
economic  impacts  of  the  proposed 
designation.  Rather  than  risk  foregoing 
the  benefits  of  an  ecosystem  approach, 
the  Service  finds  it  is  not  now  prudent 
to  designate  critical  habitat. 

Although  the  Service  does  not 
propose  to  designate  critical  habitat  at 
this  time,  the  Service  will  propose 
critical  habitat  for  this  and  the  other 
listed  Virgin  River  species  before 
publishing  the  final  determination  to 
list  the  Virgin  spinedace.  To  do  this,  the 
Service  intends  to  publish  a  proposed 
rule  in  the  Federal  Register  for  the 
critical  habitat  designation,  open  a 
public  comment  period,  hold  public 
hearings,  and  request  comments  from  ail 
interested  parties  on  the  proposed 
critical  habitat  designation.  After  the 
public  comment  period  has  expired,  the 
Service  will  review  the  public  input, 
consider  any  areas  recommended  for 
exclusion,  and  publish  the  final  critical 
habitat  designation. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  private 
agencies,  groups,  and  individuals.  The 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  cmd 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 


proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(e)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Portions  of  the  Virgin  River  and  its 
tributaries  flow  through  federally  owned 
lands.  Many  of  the  proposed  water 
development  projects  in  the  Virgin 
River  Basin  are  under  the  jurisdiction  of 
the  Bureau  of  Land  Management,  the 
National  Park  Service,  or  the  U.S.  Forest 
Service.  Furthermore,  most  construction 
and  alteration  activities  in  the  Virgin 
River  or  its  tributaries  require  an 
authorizing  permit  from  die  Army  Corps 
of  Engineers  under  section  404  of  the 
Clean  Water  Act.  Activities  of  these 
agencies  that  may  affect  the  Virgin 
spinedace  may  be  affected  by  this 
proposal.  In  addition,  federally  funded, 
authorized,  or  constructed  flood  control, 
agricultural,  reservoir  construction, 
channelization,  and  highway  or  bridge 
construction  projects  might  also  be 
affected  by  this  proposal. 

The  Act  and  its  implementing 
regulations  foimd  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  Aese),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.32.  .Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
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of  the  Act.  Requests  for  information  on 
permits  should  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive,  Room  420-ARLSQ, 
Arlington,  Virginia  22203-3507  (703/ 
358-2171). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commxmity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 


Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Serv'ice,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 

Such  requests  must  be  made  in  wTiting 
and  addressed  to  the  Utah  Field 
Supervisor,  see  ADDRESSES  above. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
is  available  upon  request  from  the  Salt 
Lake  City  Field  Office  (see  ADDRESSES 
above). 


Author 

The  primary  author  of  this  proposed 
rule  is  Kristiana  M.  Young,  Utah  Field 
Office  (see  ADDRESSES  above),  telephone 
801/975-3630.  Harold  M.  Tyus,  Denver 
Regional  Office,  serv’ed  as  editor. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  Subchapter 
B  of  chapter  1,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  entry  for  Lepidomeda 
moIUspinis  pratensis  under  the  family 
Cyprinidae  under  FISHES  to  read  as 
follows: 

§  17.1 1  Endangered  and  threatened 
wildlife. 

*  *  *  «  * 

(h)*  •  * 


Species 


Common  name  Scientific  name 


Historic  range 


Vertebrate  popu¬ 
lation  where  erv 
dangered  or  threat¬ 
ened 


Status 


When  listed  Critical  habi- 


Special 

rules 


Fishes 

Spinedace,  Virgin .  Lepidomeda  U.S.A.  (AZ.  NV,  UT)  .  Entire 

mollispinis. 


NA  NA 


Dated;  May  2, 1994. 

Mollie  H.  Beattie 

Director,  U.S.  Fish  and  Wildlife  Service. 

(FR  Doc.  94-11993  Filed  50-17-94;  8:45  am] 
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staten>ents  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Advisory  Council  on  Historic 
Preservation;  Meeting 

agency:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Monday,  June 
6, 1994.  The  meeting  will  be  held  in  the 
House  Courtyard,  room  HC-5,  at  the 
U.S.  Capitol  Building,  Washington,  DC, 
beginning  at  9  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  section  470)  to  advise 
the  President  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council’s  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture; 
Housing  and  Urban  Development,  and 
Transportation;  the  Administrators  of 
the  Environmental  Protection  Agency 
and  General  Services  Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  American; 
and  eight  non-F'ederal  members 
appointed  by  the  President. 

The  agenda  for  die  mooting  includes 
the  following; 

I.  Chairman’s  Welcome/Opening. 

II.  Consideration  of  Proposed 
Regulations  Revisions. 

III.  Presentation  on  the  Affordable 
Housing  Program  of  HUD  and  Hi.storic 
Preservation  Issues. 

IV.  Section  106  Cases. 

V.  Executive  Director’s  Report. 

VI.  New  Business. 

:! 


VII.  Adjourn. 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preserv’ation,  1100  Pennsylvania  Avo.,  NW, 
room  809,  Washington,  DC.  202-606-8503,  at 
least  seven  (7)  days  prior  to  the  meeting. 

For  further  information  contact: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave., 
NW,  »809,  Washington,  DC  20004. 

Dated:  May  10, 1994. 

Robert  D.  Bush, 

Executive  Director. 

(FR  Doc.  94-12076  Filed  5-17-94;  8:45  am) 
B!LUNQ  CODE  4310-10-41 

- - ..  — 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-004-1] 

Secretary’s  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
of  Solicitation  for  Membership 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  solicitation  for 
membership. 

SUMMARY:  We  are  giving  notice  that  we 
anticipate  renewing  the  Secretary’s 
Advisory  Committee  on  Foreign  Animal 
and  Poultry  Diseases  (Committee)  for  a 
2-year  period.  The  Secretary  is  soliciting 
nominations  for  membership  for  this 
Committee. 

DATES:  Consideration  will  be  given  to 
nominations  received  on  or  before  July 
5,  1994. 

ADDRESSES:  Nominations  received 
should  be  addressed  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Williams,  Senior  Staff 
Veterinarian.  Emergency  Programs  Staff, 
Veterinary  Services,  APHIS,  USDA, 
room  745,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-8092. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary’s  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(Committee)  advises  the  Secretary  of 


Agriculture  on  actions  necessary  to  keep 
foreign  diseases  of  livestock  and  poultry 
from  being  introduced  into  the  United 
States.  In  addition,  the  Committee 
advises  on  contingency  planning  and  on 
maintaining  a  state  of  preparedness  to 
deal  with  these  diseases,  if  introduced. 

The  Committee  Chairperson  and  Vice 
Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 

Terms  will  expire  for  the  current 
members  of  the  Committee  in  July  1994. 
We  are  soliciting  nominations  from 
interested  organizations  and  individuals 
to  replace  members  on  the  Committee. 
An  organization  may  nominate 
individuals  from  within  or  outside  its 
membership.  The  Secretary  will  select 
members  to  obtain  the  broadest  possible 
representation  on  the  Committee,  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463)  and 
USDA  Department  Regulation  1043-31. 
Equal  opportunity  practices,  in  line 
with  the  U.S.  Department  of  Agriculture 
pohcies,  will  be  followed  in  all 
appointments  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Done  in  Washington,  DC,  this  12th  day  of 
May  1994. 

Lonnie ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  94-12095  Filed  5-17-94;  8:45  ainl 
BILLING  CODE  3410-34-P 


[Docket  No.  94-015-1] 

National  Animal  Damage  Control 
Advisory  Committee;  Solicitation  for 
Membership 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  solicitation  for 
membership. 

SUMMARY:  We  are  giving  notice  that  we 
anticipate  renewing  the  National 
Animal  Damage  Control  Advisory 
Committee  (Committee)  for  a  2-year 
period.  The  Secretary  is  soliciting 
nominations  for  membership  for  this 
Committee. 
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DATES:  Consideration  will  be  given  to 
nominations  received  on  or  before  July 
5. 1994. 

ADDRESSES:  Nominations  received 
should  be  addressed  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Clay,  Director,  Operational  Support 
Staff,  Animal  Damage  Control,  APHIS, 
USDA,  room  821,  Federal  Building, 

C505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)436-8281. 

SUPPLEMENTARY  INFORMATION:  The 
National  Animal  Damage  Control 
Advisory  Committee  (Committee) 
advises  the  Secretary  of  Agriculture  on 
policies,  program  issues,  and  research 
needed  to  conduct  the  Animal  Damage 
Control  (ADC)  program.  The  Committee 
also  serves  as  a  public  forum  enabling 
those  affected  by  the  ADC  program  to 
have  a  voice  in  the  program’s  policies. 

The  Committee  Chairperson  and  Vice 
Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 

Terms  will  expire  for  the  current 
members  of  the  Committee  in  July  1994. 
We  are  soliciting  nominations  from 
interested  organizations  and  individuals 
to  replace  members  on  the  Committee. 
An  organization  may  nominate 
individuals  from  within  or  outside  its 
membership.  The  Secretary  will  select 
members  to  obtain  the  broadest  possible 
representation  on  the  Committee,  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and 
USDA  Department  Regulation  1041-1. 
Equal  opportunity  practices,  in  line 
with  the  U.S,  Department  of  Agriculture 
policie^will  be  followed  in  all 
appoinunents  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Done  in  Washington,  DC,  this  12th  day  of 
May  1994. 

Linnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-12096  Filed  5-17-94;  8:45  am] 
BILLING  CODE  3410-34-P 


Forest  Service 

Record  of  Decision  for  Qiack-Footed 
Ferret  Reintroduction  Conata  Basin/ 
Badiands,  South  Dakota 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notification  that  decisions 
related  to  the  reintroduction  of  Black- 
Footed  Ferrets  on  the  Conata  Basin/ 
Badlands  in  South  Dakota. 


SUMMARY:  The  decision  provides  for 
ferrets  to  be  released  into  a  42,000  acre 
reintroduction  area  in  Badlands 
National  Park  and  Buffalo  Gap  National 
Grassland. 

DATES:  Effective  on  Issuance. 

ADDRESSES:  Send  any  WTitten  comments 
to  Elizabeth  Estill,  Regional  Forester, 
Rocky  Mountain  Regional  Office,  USDA 
Forest  Service,  740  Simms,  Golden,  CO 
80401. 

FOR  FURTHER  INFORMATION  CO.NTACJT: 

Peter  McDonald,  Wildlife  Biologist,  PO 
Box  425,  Wall,  SD  57709-0425  (303) 
275-5008. 

SUPPLEMENTARY  INFORMATION:  The 
primary  consideration  in  deciding  to 
make  Buffalo  Gap  National  Grasslands 
available  for  ferret  reintroduction  is  the 
Forest  Service's  responsibilities  under 
the  Endangered  Species  i^ct  (Act).  The 
Act  directs  “.  .  .  that  all  Federal 
Departments  and'egencies  shall  seek  to 
conserv'e  endangered  species  and 
threatened  species  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  the  Act.”  Hence,  the  Forest  ■ 
Service  has  a  clear  mandate  to 
undertake  the  kinds  of  actions 
supported  in  this  decision,  so  as  to 
facilitate  the  conservation  and  recovery 
of  the  Black-Footed  Ferret  in 
cooperation  with  the  US  Fish  and 
Wildlife  Service  and  National  Park 
Service. 

Dated:  May  12,  1994. 

Tom  L.  Thompson, 

Deputy  Regional  Forester. 

[FR  Doc.  94-12024  Filed  5-17-94;  8:45  am] 
BILLING  CODE  3410-11-M 


Steamboat  Ski  Area  Expansion,  Routt 
National  Forest,  Routt  County, 

Colorado 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
.environmental  impact  statement. 

SUMMARY:  The  Forest  Ser\'ice  will 
prepare  an  environmental  impact 
statement  to  ruialyze  and  disclose  the 
effects  of  a  proposal  by  the  Steamboat 
Ski  &  Resort  Corporation  to  expand  the 
existing  Steamboat  Ski  Area.  The 
Steamboat  Ski  Area  is  located  on  the 
Routt  National  Forest  within  Routt 
County,  Steamboat  Springs,  Colorado 
and  is  presently  operating  under  Special 
Use  Permit  granted  to  the  Steamboat  Ski 
&  Resort  Corporation. 


DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
June  15, 1994. 

ADDRESSES:  Send  written  comments  to 
Sherry  B.  Reed,  District  Ranger,  Hahns 
Peak  Ranger  District,  P.O.  Box  771212, 
Steamboat  Springs,  Colorado,  80477. 

Oral  comments  will  also  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Schmitzer,  Project  Coordinator, 
(303)  879-1722  or  (303) 879-1870. 
SUPPLEMENTARY  INFORMATION:  .The 
proposal  of  the  Steamboat  Ski  &  Resort 
Corporation  includes  expansion  of  the 
Steamboat  Ski  Area  into  two  separate 
areas.  The  east  expansion,  hereafter 
referred  to  as  Morningside  Park,  would 
include  the  installation  of  one  fixed- 
grip,  triple  chairlift.  The  permit 
boundary  would  expand  by 
approximately  170  acres  of  National 
Forest  land,  with  approximately  132 
acres  of  skiable  terrain  being  developed 
for  lower  intermediate  level  skiers  to 
expert  ability  skiers.  Some  clearing  of 
trees  would  occur  during  lift  installation 
and  trails  would  be  developed  through 
glading.  The  terrain  is  primarily  open 
but  some  tree  skiing  would  be  available. 
The  north  expansion,  hereafter  referred 
to  as  Pioneer  Ridge,  would  include  the 
installation  of  two  limited-capacity, 
detachable  lifts.  The  permit  boundary 
would  expand  by  788  acres  of  National 
Forest  land,  with  approximately  640 
acres  of  skiable  terrain  being  developed 
for  intermediate  level  skiers  to  expert 
ability  skiers.  Clearing  would  occur 
during  lift  installation  and  during  trail 
construction.  However,  tree  skiing 
would  be  emphasized  with  large 
pockets  of  interspersed  tree  islands 
occurring.  Some  glading  will  also  take 
place. 

The  purpose  of  and  need  for  this 
expansion  is  to  improve  skiing  at  the 
Steamboat  Ski  Area.  The  proposed 
expansions  are  intended  to  increase  the 
variety  and  amount  of  skiable  terrain  at 
the  area  without  substantially  increasing 
the  capacity  of  the  mountain  or  adding 
a  new  base  area.  This  will  ensure  that 
the  ski  area  remains  competitive  and 
continues  to  provide  a  quality  skiing 
experience,  responding  to  evolving 
customer  preferences.  It  will  also  letter 
balance  the  area’s  operations.  The  need 
to  provide  this  quality  skiing  experience 
arises  from  market  research  which 
indicates  customers  strongly  prefer  the 
addition  of  new  and  varied  skiing 
terrain. 

The  decision  to  be  made  is  whether  or 
not  to  permit  expansion  of  the  existing 
Steamboat  Ski  Area. 

The  Routt  National  Forest  Land  and 
Resource  Management  Plan  has 
identified  the  area  of  the  proposed  ski 
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area  expansions  as  suitable  for  winter 
sports,  with  a  management  prescription  . 
of  IB,  which  provides  for  existing  and 
potential  winter  sports  sites. 
“Management  emphasis  provides  for 
downhill  skiing  on  existing  sites  and 
maintains  selected  inventoried  sites  for 
future  downhill  skiing  recreation 
opportunities.”  The  proposed  action  is 
consistent  with  Forest  Plan  direction. 

A  U.S.  Army  Corps  of  Engineers  “404 
Permit”  for  dredging  and  filling  waters 
and/or  wetlands  may  be  required.  The 
Forest  Service  will  request  the  U.S. 

Army  Corps  and  U.S.  Fish  &  Wildlife 
Service  to  cooperate  in  the 
environmental  analysis,  and  may 
request  cooperation  from  other  State  or 
Federal  agencies. 

Preliminary  issues  associated  with 
this  proposal  include  air  quality  impacts 
in  a  non-attainment  airshed;  wdldlife 
concerns,  community  growth,  and 
visual  considerations. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  Forest  Service  gives 
notice  that  it  is  beginning  a  full 
environmental  analysis  and  decision¬ 
making  process  for  this  proposal  so  that 
interested  or  affected  people  may  know 
how  they  may  participate  in  the 
environmental  analysis  and  contribute 
to  the  final  decision.  The  first  public 
“scoping”  meeting  is  tentatively 
scheduled  for  early  June,  1994,  in 
Steamboat  Springs,  Colorado.  The 
purpose  of  this  meeting  is  to  learn  what 
issues  and  concerns  members  of  the 
public  or  interested  agencies  have  that 
are  connected  to  the  proposal  and 
should  be  considered.  Knowledge  of 
these  issues  and  concerns  will  help 
establish  the  scope  of  the  Forest  Service 
environmental  analysis  and  define  the 
kind  and  range  of  alternatives  to  be 
considered.  Forest  Service  officials  and 
the  proponent  will  describe  and  explain 
the  proposed  actions  and  the  process  of 
environmental  analysis  and  disclosure 
to  be  followed  in  evaluating  this 
proposal.  The  Forest  Service  welcomes 
any  public  comments  on  the  proposal. 

The  Responsible  Official  will  be 
Sherry  B.  Reed,  District  Ranger,  Hahns 
Peak  District,  Routt  National  Forest, 

P.O.  Box  771212,  Steamboat  Springs, 
Colorado,  80477. 

We  expect  to  publish  a  draft 
environmental  impact  statement  in  mid 

1995,  to  ask  for  public  comment  on  the 
draft  material  for  a  period  of  45  days, 
and  to  complete  a  final  environmental 
impact  statement  in  late  1995,  or  early 

1996. 

The  45-day  public  comment  period  or 

I  the  draft  environmental  impact 

I 

i' 


statement  will  commence  on  the  day  the 
Environmental  Protection  Agency 
publishes  a  “Notice  of  Availability”  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 

1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 
statement  will  be  regarded  as  public 
information. 

Dated:  May  13, 1994. 

Sherry  B.  Reed, 

Hahns  Peak  District  Ranger. 

(FR  Doc.  94-12142  Filed  5-17-94;  8:45  am) 
BILLING  CODE  3410-1 1-M 


Soil  Conservation  Service,  USDA 

Evans  Creek  Watershed,  Washoe 
County,  Nevada 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Evans  Creek  Watershed,  Washoe 
County,  Nevada 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Goddard,  State 
Conservationist,  Soil  Conservation 
Service,  5301  Longley  Lane,  Building  F, 
Suite  201,  Reno,  Nevada,  89511, 
telephone  702-784-5863. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  William  D.  Goddard,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purpose  is  flood  control. 
The  planned  works  of  improvement 
include  an  83  feet  high  earthen 
floodwater  retarding  dam  and  550  feet 
of  54-inch  concrete  pipeline. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  Copies  of  the  FONSl 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  James  D. 
Louthan,  Program  Planning  Coordinator. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Thi.s  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
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intergovernmental  consultation  with  State 
and  local  officials.) 

William  D.  Goddard, 

State  Conservationist. 

|FR  Doc.  94-12055  Filed  5-17-94;  8:45  am] 

BILUNG  CODE  3410-14-M 


BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Recommendations  on  Statutory 
Entitlements  and  Other  Mandatory 
Programs  and  Tax  Reform  Proposals 

ACTION:  Request  for  Written  Comment. 

SUMMARY:  The  Bipartisan  Commission 
on  Entitlement  and  Tax  Reform  (“the 
Commission”)  requests  the  submission 
of  written  comments  from  interested 
persons  or  organizations  with  respect  to 
its  mandates  to  (1)  recommend  long¬ 
term  budget  saving  measures  involving 
statutory  entitlement  and  other 
mandatory  programs  and  (2) 
recommend  alternative  tax  reform 
proposals.  These  comments,  prepared  in 
conformity  with  the  guidelines  set  out 
below,  should  be  submitted  to  the 
Commission  by  July  31, 1994. 
BACKGROUND  INFORMATION:  The 
Commission  was  established  by 
Executive  Order  12878,  November  5, 
1993  (as  amended  by  Executive  Order 
12887,  dated  December  23, 1993).  The 
Commission  is  governed  by  provisions 
of  Public  Law  92-463,  as  amended  (5 
IJ.S.C.  appendix  2).  The  Commission  is 
comprised  of  32  members:  22  members 
of  Congress  and  10  other  Presidential 
appointees.  The  Commission  shall 
report  its  findings  to  the  National 
Economic  Council  and  Congressional 
Leadership  by  December  15,  1994. 
WRITTEN  SUBMISSIONS:  Interested  persons 
are  invited  to  provide  comments  in 
writing  to  the  Commission.  Written 
comments  should  conform  to  the 
Commission’s  mandate.  All  those 
persons  submitting  comments  should  be 
aware  that  such  comments  will  be 
available  for  public  inspection. 

Comments  should  be  sent  to  The 
Bipartisan  Commission  on  Entitlement 
and  Tax  Reform,  825  Hart  Senate  Office 
Building,  120  Constitution  Avenue  NE., 
Washington,  DC  20510. 

The  following  guidelines  should  be 
followed  for  written  comments  that  will 
be  considered  by  the  Commission: 

•  All  written  comments  and  any 
accompanying  exhibits  must  be  typed  in 
double-space  and  may  not  exceed  a  total 
of  ten  (10)  pages. 

•  Two  copies  of  all  written  comments 
should  be  provided. 

•  Comments  must  contain  the  name 
and  capacity  of  the  person  submitting 


the  comments,  as  well  as  any  clients  or 
persons,  or  organizations  for  whom  the 
comments  are  submitted. 

•  For  those  comments  exceeding  two 
(2)  pages  in  length,  a  supplemental 
sheet  must  accompany  Ae  submission 
listing  the  name,  address  and  telephone 
number  of  the  person  making  the 
submission  and  a  summary  of  the 
written  comments,  not  to  exceed  one  (1) 
page  in  length. 

FOR  FURTHER  INFORMATION:  Mark 
Weinberger,  825  Hart  Senate  Office 
Building,  120  Constitution  Avenue  NE., 
Washington,  DC  20510.  Telephone: 
(202)  224-2300. 

].  Robert  Kerrey, 

Chairman. 

John  C.  Danforth, 

Vice-Chairman. 

[FR  Doc.  94-12112  Filed  5-17-94;  8:45  ami 
BILLING  CODE  41S1-04-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Iowa  Advisory 
Committee  to  the  Commission  will  hold 
a  meeting  on  Thursday,  June  16, 1994, 
from  6  p.m.  until  9  p.m.  and  Friday, 
June  17,  1994,  from  9  a.m.  until  11  a.m. 
at  the  Best  Western  Midway  Hotel,  3100 
Dodge  Street,  Dubuque,  low-a.  The 
purpose  of  the  meeting  is  to  collect 
information  on  civil  rights  issues  in 
order  to  plan  future  projects  in  Iowa. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426—5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  schedule  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  11. 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-12059  Filed  5-17-94;  8:45  am] 
BILLING  CODE  6335-01-M 


Agenda  and  Notice  of  Public  Meeting 
of  the  Virginia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  will  be  convened  at  2:30 
p.m.  and  adjourn  at  6  p.m.  on  Friday, 
June  17,  1994,  at  the  Board  Room  (18th 
Floor),  Marriott  Hotel,  500  E.  Broad 
Street,  Richmond,  Virginia  23219.  The 
purpose  of  the  meeting  is  to  update 
Committee  members  on  the  Commission 
and  to  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jessie  M. 

Rattley  (804-727-5647)  or  John  I. 
Binkley,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated;  at  Washington,  DC,  May  11. 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  94-12058  Filed  5-17-94;  8:45  ami 
BILLING  CODE  S335-01-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  A{32b1>-1-94] 

Foreign-Trade  Zone  138 — Columbus, 
OH  Request  for  Export  Manufacturing 
Authority  Columbus  Industries,  Inc 
(Air  Filter  Elements) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Rickenbacker  Port 
Authority,  grantee  of  FTZ  138, 
Columbus,  Ohio,  requesting  authority 
on  behalf  of  Columbus  Industries,  Inc., 
to  manufacture  air  filter  elements  under 
zone  procedures  for  export  within  FTZ 
138.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  April  29,  1994. 

Columbus  Industries  plans  to 
manufacture  air  filter  elements  used  in 
room  air  purifiers.  The  primary  input  is 
non-woven  polypropylene  film  (HTSUS 
5911.40,  duty  rate;  17%),  which  is 
sourced  from  abroad.  The  application 
indicates  that  zone  procedures  would  be 
used  only  for  storage  and  export 
manufacturing  activities. 
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Zone  procedures  would  exempt 
Columbus  Industries  from  Customs  duty 
payments  on  the  foreign  materials  used 
in  export  production  (over  50%  of 
sales).  On  activity  for  the  domestic 
market,  the  company  would  be  able  to 
defer  duty  payments  until  the  foreign 
merchandise  is  removed  from  inventory 
for  production.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
company’s  international 
competitiveness. 

In  accordance  with  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  Jime  17, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
10-day  period  to  June  27, 1994. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  location:  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Commerce,  room  3716, 14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Dated:  May  11, 1994. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-12139  Filed  5-17-94;  8:45  ami 
BILLING  CODE  3510-OS-P 


Docket  19-94 

Proposed  Foreign-Trade  Zone — Tri- 
City  Area,  TN/VA  Appiication  for 
Subzone  Status  Siemens  Industriai 
Automation  Piant  (Robotics/ 
Programmabie  Logic  Controiiers) 
Carter  County,  TN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Tri-City  Airport 
Commission,  requesting  special-purpose 
subzone  status  for  the  robotics/ 
programmable  logic  controller  products 
manufacturing  plant  of  Siemens 
Industrial  Automation,  Inc.  (SIA) 
(subsidiary  of  Siemens  AG),  located  in 
Carter  County,  Tennessee.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81  u),  and  the  regulations  of  the  Board 


(15  CFR  part  400).  It  was  formally  filed 
on  May  10, 1994.  The  Tri-City  Airport 
Commission  has  an  application  pending 
with  the  Board  for  authority  to  establish 
a  general-purpose  zone  in  the  Tri-City 
area  (58  FR  68115, 12-23-93). 

The  SIA  plant  (104  acres)  is  located 
on  Bill  Garland  J?oad,  Carter  County, 
Tennessee,  some  3  miles  southeast  of 
Johnson  City.  The  facility  (620 
employees)  is  used  to  produce  and 
distribute  robotics,  programmable  logic 
controllers  and  other  industrial 
automation  products,  including  fiber 
optic  modules  and  instruments. 
Components  and  materials  purchased 
from  abroad  account  for  about  10 
percent  of  manufacturing  material  value 
and  include:  circuit  boards,  control 
panels,  transformers,  converters,  liquid 
crystal  devices,  instruments,  wire,  cable 
connector,  laser  detectors,  batteries, 
manuals  and  software,  integrated 
circuits,  diodes,  connectors,  transistors, 
capacitors,  resistors  power  supplies, 
central  processing  units,  terminal 
blocks,  modems  switches  keyboards., 
monitors,  disk  drives  printers  (duty  rate 
range:  free-9.0%).  According  to 
company  plans,  the  facility  will  be 
expanded  for  use  as  the  North  American 
distribution  center  for  products  made  by 
SIA  and  for  products  made  in  the  U.S. 
and  abroad  by  other  Siemens  AG 
affiliates. 

Zone  procedures  would  exempt  SIA 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rates  that  apply  to  finished 
robotics/programmable  logic  controllers 
and  related  products  (3.9%  to  9.0%)  for 
the  foreign  components  noted  above. 
Customs  duties  would  be  deferred  on 
foreign  products  handled  by  the 
planned  distribution  center  and  no 
duties  would  be  paid  if  such  products 
are  shipped  to  foreign  markets.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  the  SIA  plant’s  international 
competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  18, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  1, 1994.) 


A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  District  Director,  U.S. 
Customs  Service,  150  North  Royal, 
Mobile,  AL  36602. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Dated:  May  11, 1994. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-12140  Filed  5-17-94:  8.45  am) 
BILLING  CODE  351(M>S-P 


international  Trade  Administration 
[A-670-826] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Paper  Clips  From  the  People’s 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Tomaszewski  or  Erik  Warga, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0631  or 
(202)  482-0922,  respectively. 
PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  certain 
paper  clips  (paper  clips)  from  the 
People’s  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margin  is  shown  in 
the  “Suspension  of  Liquidation’’  section 
of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  November  2, 1993,  (58 
FR  59239,  November  8, 1993),  the 
following  events  have  occurred. 

During  November  and  December 
1993,  the  Department  attempted  to 
identify  possible  PRC  exporters  of  paper 
clips  to  the  United  States  during  the 
period  of  investigation  (POI).  To  that 
end,  on  November  4, 1993,  we  sent  a 
survey  to  the  PRC’s  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
(MOFTEC)  and  21  PRC  companies 
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requesting  information  on  U.S.  exports 
of  the  subject  merchandise.  The  names 
of  the  21  potential  respondents  were 
identified  by  petitioners,  and  through 
examination  of  PIERS  data  and  other 
sources  of  information.  We  received 
information  from  several  of  these 
companies  stating  that  they  did  not 
export  the  subject  merchandise  during 
the  POL 

On  November  29, 1993,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  us  of  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
paper  clips  from  the  PRC  that  are 
alleged  to  be  sold  at  less  than  fair  value. 

On  December  13, 1993,  the 
Department  of  Commerce  (the 
Department)  sent  MOFTEC,  the  China 
Chamber  for  Import  and  Export  of 
Machinery,  and  Electronic  Products 
(CCME),  and  14  PRC  companies  the 
antidumping  questionnaire.  (The 
antidumping  questiormaire  was  divided 
into  three  sections:  section  A  requesting 
general  information  on  each  company; 
section  C  requesting  information  on, 
and  a  listing  of,  U.S.  sales  made  during 
the  POI;  and,  section  D  requesting 
information  on  the  production  process, 
including  specific  amounts  of  each 
input  used  in  manufacturing  paper 
clips.)  We  requested  MOFTEC’s 
assistance  in  forwarding  the 
questionnaire  to  all  exporters  and 
producers  of  paper  clips  and  submitting 
complete  questionnaire  responses  on 
their  behalf. 

On  December  15  and  December  16, 
1994  we  sent  antidumping 
questioimaires  to  four  additional 
companies. 

On  March  9, 1994,  MOFTEC 
designated  the  CCME  as  the  contact 
organization  for  this  investigation. 
Subsequently,  the  CCME  submitted  a 
list  of  seven  companies  (four  exporters 
and  three  supplying  manufacturers) 
which  sold  or  manufactured  the  subject 
merchandise  exported  to  the  United 
States  during  the  POI.  We  are  accepting 
this  list  as  dispositive  for  the  purposes 
of  our  preliminary  determination. 

On  December  27, 1993,  the 
Department  sent  a  letter  to  all  interested 
parties  providing  them  with  the 
opportunity  to  submit  published, 
publicly-available  information  for  the 
Department  to  consider  when  valuing 
the  factor  inputs.  Petitioners  submitted 
their  information  on  January  26, 1994; 
Respondents  submitted  none. 

On  January  12, 1994,  Abel  Industries 
International,  one  of  the  four  identified 
exporters,  advised  the  Department  that 


it  would  not  respond  to  the 
questionnaire. 

Ehiring  January  1994,  the  Department 
received  responses  to  sections  A  and  C 
from  the  following  exporters:  Shanghai 
Lansheng  Corp.  (Lansheng),  Zhejiang 
Machinery  &  Equipment  Import  & 

Export  Corporation  (ZMEC),  and 
Zhejiang  Light  Industrial  Products  & 
Export  Corporation  (ZLIP).  The 
Department  also  received  responses  to 
sections  A  and  D  from  the  following 
manufacturers:  Wuyi  Cultural  and 
Education  Commodities  General  Factory 
(Wuyi),  Shanghai  Stationery  Pins 
Factory  Fengbin  (Fengbin),  and  Jiaxing 
Stationery  Pins  Factory  (Jiaxing). 

The  Department  requested 
clarifications  of  the  submitted 
questiormaire  responses  on  February  17, 
1994.  The  six  respondents  submitted 
additional  response  information  on 
March  18, 1994. 

On  March  2, 1994,  the  Department 
postponed  its  preliminary 
determination  imtil  May  11, 1994  (59 
FR  11250,  March  10, 1994). 

The  Dei>artment  requested  additional 
information  from  the  six  respondents  on 
April  28, 1994,  and  received  responses 
on  May  0, 1994.  However,  because  of 
the  deadline  established  for  its 
submission,  the  information  was  not 
considered  for  this  preliminary 
determination. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  May  4, 1994,  respondents 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  publication  of  the 
affirmative  preliminary  determination. 
Therefore,  we  are  postponing  the  final 
determination  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  paper  clips, 
wholly  of  wire  of  base  metal,  whether  or 
not  galvanized,  whether  or  not  plated 
with  nickel  or  other  base  metal  (e.g., 
copper),  with  a  wire  diameter  between 
0.025  inches  and  0.075  inches  (0.64  to 
1.91  millimeters),  regardless  of  physical 
configuration,  except  as  specifically 
excluded.  The  products  subject  to  this 
investigation  may  have  a  rectangular  or 
ring-like  shape  and  include,  but  are  not 
limited  to,  clips  commercfally  referred 
to  as  “No.  1  clips”,  “No.  3  clips”, 
“Jumbo”  or  “Giant”  clips,  “Gem  clips”, 
“Frictioned  clips”,  “Perfect  Gems”, 
“Marcel  Gems”,  “Universal  clips”. 


“Nifty  clips”,  “Peerless  clips”,  “Ring 
clips”,  and  “Glide-On  clips”. 

Specifically  excluded  from  the  scope 
of  this  investigation  are  plastic  and 
vinyl  covered  paper  clips,  butterfly 
clips,  binder  clips,  or  other  paper 
fasteners  that  are  not  made  wholly  of 
wire  of  base  metal  and  are  covered 
under  a  separate  subheading  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  products  subject  to  this 
investigation  are  classifiable  under 
subheading  8305.90.3010  of  the  HTSUS. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  May  1, 1993,  through 
October  30, 1993. 

Separate  Rates 

ZMEC,  ZLIP,  and  Lansheng  have  each 
requested  a  separate  rate.  ZMEC’s  and 
ZLIP’s  business  licenses  each  indicate 
that  they  are  owned  “by  all  the  people.” 
Lansheng  has  reported  that  it  is  a 
publicly-held  company  whose  shares 
are  traded  on  the  Shanghai  Security 
Market.  As  stated  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Silicon  Carbide  from  the  People’s 
Republic  of  China  (59  FR  22585,  May  2, 
1994)  [“Silicon  Carbide")  “ownership  of 
a  company  by  all  the  pieople  does  not 
require  the  application  of  a  single  rate.” 
Accordingly,  ZMEC  and  ZLIP  are 
eligible  for  consideration  for  separate 
rates.  Lansheng  is  not  owned  by  the 
central  government  and  is  therefore 
eligible  for  consideration  for  a  separate 
rate. 

To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  a 
test  arising  out  of  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  from  the  People’s 
Republic  of  China  (56  FR  20588,  May  6, 
1991)  {‘‘Sparklers  )  and  amplified  in 
Silicon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  only  where  respondents 
can  demonstrate  the  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities. 

1 .  Absence  of  De  Jure  Control 

In  this  investigation,  MOFTEC  stated 
in  its  March  9, 1994,  letter  to  the 
Department  that  it  does  not  have  any 
control  in  the  business  of  this  industry. 
Lansheng,  ZLIP,  and  ZMEC  have 
submitted  copies  of  the  following  laws 
in  support  of  their  claim  of  absence  of 
de  jure  control:  “Law  of  the  People’s 
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Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,”  adopted  on  April  13, 1988 
[“1988  Law")-,  “Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,”  approved  on  August  23, 
1992  [“1992  Regulations’y,  and  the 
“Temporary  Provisions  for 
Administration  of  Export 
Commodities,”  approved  on  Decemt>er 
21, 1992  [“Export  Provisions’').  The 
1988  Law  states  that  enterprises  have 
the  right  to  set  their  own  prices  (see 
Article  26).  This  principle  was  restated 
in  the  1992  Regulations  (see  Article  IX). 
The  Export  Provisions  list  those 
products  subject  to  direct  government 
control.  Paper  clips  do  not  appear  on 
the  Export  Provisions  list  and  are  not, 
therefore,  subject  to  the  constraints  of 
these  provisions. 

The  Department  stated  in  Silicon 
Carbide  that  the  existence  of  the  1 988 
Law  and  the  1 992  Regulations  support 
a  finding  that  the  respondents  are  not 
subject  to  de  jure  control  either  by  the 
central  government  or  otherwise.  ^ 
However,  we  found  in  Silicon  Carbide 
that  the  laws  shifting  control  from  the 
govermnent  to  the  enterprises 
themselves  have  not  been  implemented 
uniformly.  Therefore,  the  Department 
has  determined  that  an  analysis  of  de 
facto  control  is  critical  to  determining 
whether  respondents  are,  in  fact,  subject 
to  governmental  control. 

2.  Absence  of  De  Facto  Control 

The  Department  has  considered  four 
factors  in  evaluating  whether  de  facto 
control  exists:  (1)  Whether  the  export 
prices  are  set  by  or  subject  to  the 
approval  of  a  governmental  authority; 

(2)  whether  the  respondent  has 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  (3)  whether  the 
respondent  has  autonomy  from  the 
government  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  the  respondent  retains 
the  proceeds  of  its  export  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide). 

1  Additionally,  Lansheng  has  submitted  a  copy  of 
the  PRC  Company  Law  approved  on  December  29. 
1993,  (effective  on  July  1, 1994)  which  states  that 
“the  shareholders  of  a  company  shall,  as 
contributors  of  the  capital,  have  the  right  of 
ownership,  bo  entitled,  in  proportion  to  the  amount 
of  capital  contributed  by  each,  to  the  intere-sts  of 
assets  of  the  company,  and  have  the  right  to 
participate  in  important  decision  making  processes 
and  in  selecting  management,  personnel,  etc." 
Although  not  yet  in  effect  this  law  lends  support 
to  a  finding  of  an  absence  of  de  jure  governmental 
control.  As  this  investigation  continues,  we  will 
consider  any  additional  information  on  publicly 
traded  enterprises  and  the  implementation  of  the 
Company  Law. 


Each  of  the  three  cooperating 
exporters  has  asserted  that:  (1)  It 
establishes  its  own  export  prices;  (2)  it 
negotiates  contracts  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  its  management 
operates  with  a  high  degree  of  autonomy 
and  there  is  no  information  on  the 
record  that  suggests  central  government 
control  over  selection  of  management; 
and  (4)  it  retains  the  proceeds  of  its 
export  sales,  and  has  the  authority  to 
sell  its  assets  and  to  obtain  loans.  In 
addition,  company-specific  pricing 
during  the  POI  does  not  suggest  any 
coordination  among  exporters  (i.e.,  the 
prices  for  comparable  products  appear 
to  differ  among  companies).  This 
information  supports  a  preliminary 
finding  that  there  is  a  de  facto  absence 
of  governmental  control. 

Consequently,  these  three  cooperating 
exporters  have  preliminarily  met  the 
criteria  for  the  application  of  separate 
rates.  We  will  examine  this  issue  in 
detail  at  verification  and  determine 
whether  the  questionnaire  responses  are 
supported  by  verifiable  documentation. 

Ttiere  are  two  additional  issues 
relating  to  governmental  control  that  we 
wi  11  consider  further  for  purposes  of  our 
final  determination.  First,  ZMEC  has 
indicated  that  it  is  “administratively 
subject  to”  the  Zhejiang  Machinery 
Bineau,  and  ZLIP  has  stated  that  it  is 
“administratively  subject  to”  the 
Zhejiang  Foreign  Trade  and  Economic 
Cooperation  Bureau.  While  the  meaning 
and  significance  of  these  phrases  are 
unclear,  tlie  evidence  cited  above 
indicates  that  the  bureaus  do  not  control 
the  key  functions  of  the  enterprises. 
However,  we  will  examine  the  precise 
nature  of  the  authority  that  these 
bureaus  exercise  over  the  enterprises  at 
verification  and  in  our  final 
determination. 

Second,  Lansheng’s  questionnaire 
response  indicates  that  a  “municipal 
government”  owns  70  percent  of  its 
shares.  There  is  no  evidence  on  the 
record  that  this  municipality  controls 
other  exporters  that  made  sales  of  the 
subject  merchandise  to  U  S.  customers 
during  the  POI.  We  will  also  evaluate 
this  issue  carefully  during  verification 
to  make  sure  that  the  municipality  in 
fact  does  not  exercise  control  over  other 
exporters. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are:  (1)  At  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country,  and  (2) 
significant  producers  of  comparable 


merchandise.  The  Department  has 
determined  that  India  and  Pakistan  are 
the  countries  most  comparable  to  the 
PRC  in  terms  of  overall  economic 
development.  (See  memorandum  from 
the  Office  of  Policy  to  the  file,  dated 
November  29, 1993.)  Although  India  is 
the  preferred  surrogate  country  for 
purposes  of  calculating  the  factors  of 
production  used  in  producing  the 
subject  merchandise,  we  have  resorted 
to  Pakistan  for  certain  surrogate  values 
where  Indian  values  were  eitlier 
unavailable  or  significantly  outdated. 

We  have  therefore  used  the  values  for 
the  factors  of  production,  as 
appropriate,  from  India  and  Pakistan. 

We  have  obtained  and  relied  upon 
published,  publicly  available 
information,  wherever  possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  by  the 
three  responding  exporters  of  paper 
clips  from  the  PRC  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price” 
and  “Foreign  Market  Value”  sections  of 
this  notice.  Because  Abel  Industries 
decided  not  to  participate  in  this 
investigation,  we  based  its  margin  on 
the  best  information  available  (BIA). 

(See  “Best  Information  Available” 
section  of  this  notice.) 

United  States  Price 

We  based  USP  on  purchase  price 
sales,  in  accordance  with  section  772(b) 
of  the  Act,  because  the  subject 
merchandise  was  sold  directly  by  the 
Chinese  exporters  to  unrelated  parties  in 
the  United  States  prior  to  importation 
into  the  United  States. 

For  those  exporters  that  responded  to 
the  Department’s  questionnaire,  we 
calculated  purchase  price  based  on 
packed,  GIF  or  FOB  foreign-port  prices 
to  unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  which  was  calculated  on 
the  basis  of  surrogate  Indian  freight 
rates;  for  CIF-prices,  we  also  deducted 
ocean  freight  and  marine  insurance. 

Since  Lmsheng  reported  only  FOB 
sales  to  the  U.S.  during  the  POI,  no 
deductions  for  ocean  freight  or  marine 
insurance  were  necessary. 

In  the  case  of  ZLIP,  we  used  the 
reported  ocean  freight  and  marine 
insurance  charges  for  its  QF  sales  since 
these  charges  were  reported  as  being 
based  on  market -economy  rates  paid  in 
U.S.  dollars  to  international  carriers. 

ZMEC  reported  the  use  of  PRC-based 
providers  of  ocean  freight  and  marine 
insurance.  Since  no  surrogate  country 
Information  was  available  for  these 
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expenses,  we  used  the  reported  U.S. 
dollar  charges  for  those  expenses  as  best 
information  available,  pursuant  to 
section  773(c)(1)  of  the  Act,  for  this 
preliminary  determination.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Sulfanilic  Acid  from  PRC,  57  FR 
29705,  July  6,  1992.) 

Foreign  Market  Value 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  the  three  exporters.  The 
factors  used  to  produce  paper  clips 
include  materials,  labor,  and  energy.  To 
calculate  FMV,  the  reported  quantities 
were  multiplied  by  the  appropriate 
surrogate  values  for  the  different  inputs. 
(For  a  complete  analysis  of  surrogate 
values,  see  our  calculation 
memorandum.) 

We  used  surrogate  transportation  rates 
to  value  inland  freight  between  the 
source  of  the  production  factor  and  the 
paper  clip  factories.  In  those  cases 
where  a  respondent  failed  to  provide 
any  information  on  transportation 
distances  and  modes,  we  applied,  as 
best  information  available,  the  most 
expensive  distance/modes  combination 
(j.e.,  the  longest  truck  rates)  that  was 
available  from  the  surrogate  information 
we  had  selected. 

To  value  the  raw  materials,  we  used 
publicly  available  information  from  the 
Monthly  Trade  Statistics  of  Foreign 
Trade  of  India,  Volume  II — Imports  for 
April-December  1992.  We  adjusted  the 
factor  values  to  the  POI  using  wholesale 
price  indices  published  by  the 
International  Monetary  Fund. 

To  value  electricity,  we  used  publicly 
available  information  from  the 
“Monthly  Statistical  Bulletin” 
published  by  the  Pakistani  Federal 
Bureau  of  Statistics.  We  selected  this 
source  because  it  provided  an  electricity 
rate  for  industrial  use  in  the  POI.  The 
most  recent  published,  publicly 
available  Indian  electricity  rate  for 
industrial  use  dated  from  1985. 

To  value  labor  amounts,  we  used  the 
International  Labor  Office’s  1993 
Yearbook  of  Labor  Statistics.  To 
determine  the  number  of  hours  in  an 
Indian  workday,  we  used  the  Country 
Reports:  Human  Rights  Practices  for 
1990. 

To  value  factory  overhead,  we 
calculated  percentages  based  on 
/elements  of  industry  group  income 
statements  from  The  Reserve  Bank  of 
India  Bulletin  (RBI),  December  1992.  We 
based  our  overhead  percentage 
calculations  on  the  ^I  data,  adjusted  to 
reflect  an  energy-exclusive  overhead 
percentage.  For  selling,  general  and 
administrative  (SG&A)  expense 


percentages,  we  used  the  RBI  data  and 
allocated  total  expenses  over  the  total 
RBI-based  materials,  labor,  and 
overhead  cost  calculated  for  each 
factory.  We  used  the  calculated  SG&A 
percentages  because  they  were  greater 
than  the  ten  percent  statutory  minimum. 
For  profit  we  used  the  statutory 
minimum  of  eight  percent  of  materials, 
labor,  factory  overhead,  and  SG&A 
expenses,  because  the  calculated  figure 
was  less  than  eight  percent. 

We  also  added,  as  BIA,  the  unit  value 
cost  for  packing  materials  based  on 
information  in  the  petition  because 
respondents  provided  insufficient 
information  on  packing  materials  to 
calculate  a  factor  based  on  surrogate 
data.  We  made  no  adjustments  for 
selling  expenses.  We  added  surrogate 
freight  costs  for  the  delivery  of  inputs 
and  packing  materials  to  the  factories 
producing  paper  clips. 

Best  Information  Available 

One  exporter,  Abel  Industries, 
indicated  that  it  would  not  participate 
in  the  investigation.  Because 
information  has  not  been  presented  to 
the  Department  to  prove  otherwise,  Abel 
and  any  other  PRC  companies  not 
participating  in  this  investigation  are 
not  entitled  to  separate  dumping 
margins.  Because  Abel  decided  not  to 
participate  in  this  investigation,  we  are 
basing  the  “All  Other”  rate,  which  will 
also  apply  to  Abel,  on  BIA.  This  is 
similar  to  our  use  of  the  BIA-based  “All 
Other”  rate  in  Silicon  Carbide. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  which  did  not  cooperate  in 
an  investigation.  As  outlined  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Belgium,  58  FR  37083  (July 
9, 1993),  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department’s  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of:  (a) 
The  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Here,  since  some  PRC 
exporters  failed  to  respond  to  our 
questionnaire,  we  are  assigning  a  margin 
of  126.94  percent  (the  highest  margin  in 
the  petition,  as  recalculated  by  tlie 
Department  for  the  initiation)  as  BIA  tf> 


all  exporters  other  than  those 
responding  e.xporters  which  have  shown 
their  independence  from  central 
government  control. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  paper  clips  from  the  PRC  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  exceeds  the 
USP  as  shown  below.  These  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/ex¬ 

porter 

Weighted-av¬ 
erage  margin 
percentage 

Lansheng  . 

82.01 

ZLIP  . 

63.60 

ZMEC  . 

105.88 

All  Others  (including  Abel)  ... 

126.94 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  August  8, 
1994,  and  rebuttal  briefs,  no  later  than 
August  15, 1994.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  August  17, 1994,  at  10  a.m.  at 
the  U.S.  Department  of  Comr.i.  iue,  room 
3708, 14th  Street  and  Constitution 
Avenue,  N.VV.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 
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Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Ckjmmerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party’s 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  the  135th  day 
after  the  date  of  publication  of  the 
affirmative  preliminary  determination 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  May  11,  1994. 

Susan  G.  Esserman, 

Assistant  SecKtary  for  Import 
Administration. 
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[Docket  No.  940529-4129] 

Special  American  Business  internship 
Training  Program  (SABIT) 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
availability  of  funds  for  the  Special 
American  Bu.siness  Internship  Training 
Program  (SABIT),  for  training  business 
executives  and  scientists  (also  referred 
to  as  "interns”)  from  the  Newly 
Independent  States  (NIS)  of  the  former 
Soviet  Union  (Independent  States).  The 
Department  of  Commerce,  International 
Trade  Administration  (ITA)  established 
the  SABrr  program  in  September  1990 
to  assist  the  former  Soviet  Union’s 
transition  to  a  market  economy.  Since 
that  time,  S.ABIT  has  been  matching 
business  executives  and  scientists  from 
the  Independent  States  with  U.S.  firms 
which  sponsor  them  for  short-term 
management  training  programs. 

Under  this  program,  qualified  U  .S. 
firms  will  receive  funds  through  a 
cooperative  agreement  with  ITA  to  help 
defray  the  cost  of  hosting  interns.  ITA 
will  interview  and  recommend  eligible 
interns  to  participate  in  SABIT.  Interns 
may  be  from  any  of  the  following 
Independent  States:  Armenia. 

I  Azerbaijan.  Belarus.  Georgia, 

Kazakhstan,  Kyrgyzstan.  Moldova, 
Russia,  Tajikistan.  Turkmenistan, 
Ukraine,  and  Uzbekistan.  The  U.S.  firms 

I 


will  be  expected  to  provide  the  interns 
with  a  hands-on,  non-academic, 
executive  training  program  designed  to 
maximize  their  e;cposure  to  management 
or  commercially-oriented  scientific 
research  operations.  At  the  end  of  the 
training  program,  interns  must  return  to 
the  NIS. 

DATES:  The  closing  date  for  applications 
is  September  15, 1994.  An  original  and 
two  copies  of  the  application  (Standard 
Form  424  (Rev.  4-92)  and  supplemental 
material)  are  to  be  received  at  the 
address  designated  in  the  Application 
Kit  no  later  than  3  p.m.,  September  15, 
1994.  Applications  will  be  considered 
on  a  “rolling’’  basis  as  they  are  received, 
subject  to  the  availability  of  funds.  All 
awards  are  exp»ected  to  be  made  prior  to 
October  1, 1995. 

ADDRESSES:  Request  for  Applications: 
Competitive  Application  Idts  will  be 
available  from  I’TA  starting  on  the  day 
this  notice  is  published.  To  obtain  a 
copy  of  the  Application  Kit  please 
telephone  (202)  482-0073,  or  facsimile 
(202)  482-2443  (these  are  not  toll  free 
numbers)  or  send  a  written  request  with 
two  self-addressed  mailing  lal^ls  to 
Cynthia  M.  Anthony,  Director,  Special 
American  Business  Internship  Training 
Program,  room  3413  HCHB,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC,  20230.  Only  one  copy  of  the 
Application  Kit  will  be  provided  to  each 
organization  requesting  it,  but  it  may  be 
reproduced  by  the  requester. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Anthony,  Director,  Special 
American  Business  Internship  Training 
Program,  International  Trade 
Administration,  U.S.  Department  of 
Commerc-e,  phone  -  (202)  482-0073, 
facsimile  -  (202)  482-2443.  These  are 
not  toll  free  numbers. 

SUPPLEMENTARY  INFORMATION:  SABIT 
exposes  business  managers  and 
scientists  from  the  Independent  States 
to  a  completely  new  way  of  thinking  in 
which  demand,  consumer  satisfaction, 
and  profits  drive  production.  Senior- 
level  interns  visiting  the  U.S.  for 
internship  programs  with  public  or 
private  sector  companies  will  be 
exposed  to  an  environment  which  will 
provide  them  with  practical  knowltKlge 
for  transforming  their  countries’ 
enterprises  and  economies  to  the  free 
market.  The  program  provides  first¬ 
hand,  eye-opening  experience  to 
managers  and  scientists  which  cannot 
be  duplicated  by  American  managers 
travelling  to  their  territories. 

Managers:  The  expanded  SABIT 
program  assists  economic  restructuring 
of  the  Independent  States  by  providing 
business  managers  with  exposure  to 


American  ways  of  innovation  and 
management  through  three  to  six  month 
management  internships  in  U.S.  firms. 
ITA  reserves  the  right  to  allow  an  intern 
to  stay  for  a  shorter  period  if  the  U.S. 
company  agrees  ana  the  intern 
demonstrates  a  need  for  a  shorter 
internship  based  on  his  or  her 
management  responsibilities. 

Sponsoring  U.S.  firms  will  benefit  by 
establishing  relationship^  with  key 
managers  in  similar  industries  who  are 
uniquely  positioned  to  assist  their  U.S. 
sponsors  do  business  in  the 
Independent  States. 

Scientists:  The  goals  of  the  SABIT 
program  for  scientists  are  to  provide 
opportunities  for  gifted  scientists  to 
apply  their  skills  to  peaceful, 
commercially-oriented  research  and 
development  in  areas  such  as  defense 
conversion,  pharmaceutical  and  other 
medical  research,  energy,  and 
environment,  and  expose  them  to  the 
role  of  scientific  research  in  a  market 
economy  where  applicability  of  the 
research  relates  to  the  success  of  the 
firm.  Sponsoring  firms  in  the  U.S. 
scientific  community  also  will  benefit 
from  the  exchange  of  information  and 
ideas,  and  different  approaches  to  new 
technologies.  As  with  the  managers, 
internships  are  for  three  to  six  months; 
however,  ITA  reserves  the  right  to  allow 
an  intern  to  stay  for  a  shorter  period  if 
the  U.S.  company  agrees  and  the  intern 
demonstrates  a  need  for  a  shorter 
internship  based  on  his  or  her 
management  responsibilities. 

Funding  Availability:  Pursuant  to 
section  632(a)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  "Act”) 
funding  for  the  program  will  be 
provided  by  the  Agency  for 
International  Development  (A.l.D).  ITA 
will  award  financial  assistance  and 
administer  the  program  pursuant  to  the 
authority  contained  in  section  635(b)  of 
the  Act.  The  maximum  amount  of 
financial  assistance  available  for  the 
program  is  $2,400,000. 

Funding  Instrument  and  Project 
Duration:  Federal  assistance  will  be 
awarded  pursuant  to  a  cooperative 
agreement  between  ITA  and  the 
recipient  firm.  ITA  will  reimburse 
companies  for  the  roundtrip  air  travel  of 
each  intern  from  Moscow  (or  other  cities 
in  the  NIS  as  approved  in  advance  by 
ITA)  to  the  U.S.  internship  site,  upon 
submission  to  ITA  of  the  travel  invoice. 
Travel  under  the  program  is  subject  to 
the  Fly  America  Act.  Recipient  firms 
provide  $30  per  day  directly  to  interns; 
ITA  will  reimburse  companies  for  this 
stipend  of  $30  per  day  per  intern  for  up 
to  six  months.  Reimbursement  of  hinds 
for  reimbursement  of  the  stipend  wdll  be 
made  upon  certification  by  the 
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companies  that  the  internship  program 
has  been  completed,  and  submission  of 
a  report  on  the  training  program.  Each 
award  will  have  a  cap  of  $7,500  per 
intern  for  total  cost  of  airline  travel  and 
stipend.  There  are  no  specific  matching 
requirements  for  the  awards.  Host  firms, 
however,  are  expected  to  bear  the  costs 
beyond  those  covered  by  the  award, 
including  housing,  insurance,  any  food 
and  incidentals  costs  beyond  $30  per 
day,  and  any  training-related  travel 
within  the  U.S.  Host  firms  provide 
training  for  the  interns. 

Federal  funding  will  be  provided  for 
this  program  for  not  more  than  eighteen 
months  from  the  dale  of  this  Notice. 

U.S.  firms  wishing  to  utilize  SABIT  in 
order  to  be  matched  with  an  intern 
without  applying  for  financial 
assistance  may  do  so.  Such  firms  will  be 
responsible  for  all  costs,  including 
travel  expenses,  related  to  sponsoring 
the  intern. 

Eligibility:  Eligible  applicants  for 
SABIT  will  be  any  for  profit  or  non¬ 
profit  U.S.  corporation,  association, 
organization  or  other  public  or  private 
entity. 

Evaluation  Criteria:  Consideration  for 
financial  assistance  will  be  given  to 
those  SABIT  proposals  which: 

1 .  Demonstrate  a  commitment  to  the 
intent  and  goals  of  the  program  to 
provide  practical,  on-the-job,  non- 
academic,  non-classroom,  training:  In 
the  case  of  manager  interns,  an 
appropriate  management  training 
experience,  or,  in  the  case  of  scientist 
interns,  a  practical,  commercially- 
oriented  scientific  research  training 
experience. 

2.  Respond  to  the  priority  needs  of 
senior  business  managers  and  scientists 
respectively  in  the  Independent  States, 
as  determined  by  ITA.  Note  that  host 
firms  must  be  solidly  committed  to 
interns’  return  to  their  own  countries 
upon  completion  of  the  internships. 

3.  Present  a  realistic  work  plan 
describing  in  detail  the  training  program 
to  be  provided  to  the  SABIT  intem(s). 
Workplans  must  include  the  following: 

(a)  Names  of  divisionfs)  in  which  the 
intern(s)  will  be  placed; 

(b)  The  indiviaual(s)  in  the  U.S. 
company  under  whose  supervision  the 
intern  will  train,  and  the  name  of  the 
internship  coordinator; 

(c)  The  proposed  internship  training 
activities.  The  components  of  the 
training  activities  must  be  described  in 
as  much  detail  as  possible,  preferably  on 
a  week-by-week  basis.  The  description 
of  the  training  activities  should  include 
an  accounting  of  what  the  intem’s(s’) 
duties  and  responsibilities  will  be 
during  the  training; 

(d)  The  location(s)  of  the  internship; 


(e)  The  anticipated  housing 
arrangements  to  be  provided  for  the 
intem(s).  Note  that  housing 
arrangements  should  be  suitable  for 
mid-  and  senior-  level  professionals, 
and  that  each  intern  must  be  provided 
with  a  private  room; 

(f)  A  brief  objectives  section 
indicating  why  the  Applicant  wishes  to 
provide  an  internship  to  a  manager(s)  or 
scientist(s)  ft-om  the  former  Soviet 
Union,  and  how  the  proposed 
internship  would  further  the  purpose  of 
the  SABIT  program  as  described  above; 
and 

(g)  A  general  description  of  the  profile 
of  the  manager(s)  or  scientist(s)  the 
Applicant  would  like  to  host,  including: 
educational  background;  occupational/ 
professional  background  (including 
number  of  years  and  areas  of  experience 
and  expertise);  size  and  nature  of  the 
organization  at  which  the  intem(s)  is/ 
are  presently  employed);  and  preference 
for  the  region  of  the  Independent  States 
where  the  intem(s)  is/are  employed. 

4.  Are  proposed  by  Applicants  that 
operate  in  one  or  more  of  the  following 
business  sectors:  a.  Agribusiness 
(including  food  processing  and 
distribution,  and  agricultural  equipment 
and  machinery);  b.  Defense  conversion; 
c.  Energy;  d.  Environment,  including 
environmental  clean-up;  e.  Financial 
services  (including  banking  and 
accounting);  f.  Housing;  g.  Medical 
equipment,  supplies,  pharmaceuticals, 
and  health  care  management;  h.  Product 
standards  and  quality  control;  i. 
Telecommunications;  and  j. 
Transportation. 

5.  Are  proposed  by  Applicants  open 
to  sponsoring  interns  from  a  variety  of 
eligible  NIS  countries.  Evaluation 
criteria  1-5  will  be  weighted  equally. 

ITA  does  not  guarantee  it  will  match  the 
Applicant  with  the  profile  provided  to 
SABIT. 

D.  Additional  Information 

1.  The  Applicant  Must  Provide  Evidence 
of  the  Following 

(a)  Adequate  financial  resources  or 
the  ability  to  obtain  such  resources  as 
required  during  the  internship  period. 

As  evidence  of  such  resources. 
Applicants  should  submit  financial 
statements  audited  by  an  outside 
organization.  If  these  are  not  available, 
a  letter  should  be  provided  from  the 
Applicant’s  bank  attesting  to  the 
financial  capability  of  the  firm  to 
undertake  the  scope  of  work  involved  in 
training  an  intern  under  the  SABIT 
program. 

(b)  A  satisfactory  record  of 
performance  in  grants,  contracts  and/or 
cooperative  agreements  with  the  Federal 


Government,  if  applicable.  (Applicants 
who  are  or  have  been  deficient  in 
current  or  recent  performance  in  their 
grants,  contracts,  and/or  cooperative 
agreements  with  the  Federal 
Government  shall  be  presumed  to  be 
unable  to  meet  this  requirement). 

(c)  Applicants  must  provide  a 
statement  that  they  will  provide  medical 
insurance  coverage  for  interns  during 
their  internships.  Recipients  will  be 
required  to  submit  proof  of  the  interns’ 
medical  insurance  coverage  to  the 
Federal  Program  Officer,  before  the 
interns’  arrivals.  The  insurance  coverage 
must  include  an  accident  and 
comprehensive  medical  insurance 
program  as  well  as  coverage  for 
accidental  death,  emergency  medical 
evacuation,  and  repatriation. 

Selection  Procedures 

Each  application  will  receive  an 
independent,  objective  review  by  one  or 
more  three  or  four-member  ITA  review' 
panels  qualified  to  evaluate  applications 
submitted  under  the  program. 
Applications  will  be  evaluated  on  a 
competitive,  “rolling”  basis  as  they  are 
received  in  accordance  with  the 
selection  criteria  set  forth  above. 

Awards  will  be  made  to  those 
applications  w’hich  successfully  meet 
the  selection  criteria,  with  decisions 
made  by  the  ITA  evaluation  panels  in 
the  order  the  applications  are  received. 

If  funds  are  not  available  for  all  those 
applications  which  successfully  meet 
the  criteria,  awards  will  be  made  to  the 
first  applications  received  which 
successfully  do  so.  ITA  review  panel(s) 
reserve(s)  the  right  to  reject  any 
application;  to  limit  the  number  of 
interns  per  applicant;  to  waive 
informalities  and  minor  irregularities  in 
applications  received;  and  to  consider 
other  than  competitive  procedures  to 
distribute  assistance  under  this  program 
and  in  accordance  with  the  law.  ITA 
review  panel(s)  reserve(s)  the  right  to 
make  awards  based  on  U.S.  geographic 
and  organization  size  diversity  among 
applicants.  Recipients  may  be  el’gible, 
pursuant  to  an  amendment  to  tha  award, 
to  host  additional  interns  under  the 
program. 

Other  Requirements:  All  applicants 
are  advised  of  the  following: 

1.  No  award  of  Federal  fmids  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  DOC  are 
made. 

2.  A  false  statement  on  the  application 
is  grounds  for  denial  or  termination  of 
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funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

3.  Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  regulations,  policies 
and  procedures  applicable  to  financial 
assistance  awards. 

4.  Participating  companies  will  be 
required  to  comply  with  all  relevant 
U.S.  tax  and  export  regulations.  Export 
controls  may  relate  not  only  to  licensing 
of  products  for  export,  but  also  to 
technical  data  transfer. 

5.  Applications  under  this  program 
are  not  subject  to  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs.” 

6.  If  applicants  incur  any  costs  prior 
to  an  award  being  made,  they  do  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  preaward  costs. 

7.  Past  Performance:  Unsatisfactory 
performance  by  an  applicant  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

8.  No  Obligation  for  Future  Funding: 

If  an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC. 

9.  Primary  Applicant  Certifications: 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  C^er  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,”  and  the 
following  explanations  are  hereby 
provided: 

(a)  Nonprocurement  Debarment  and 
Suspension:  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

(b)  Drug  Free  Workplace:  Gremtees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

(c)  Anti-Lobbying:  Funds  provided 
under  the  SABIT  program  may  not  be 
used  for  lobbying  activities.  Persons  (as 
defined  at  15  CFR  part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  “Limitation  on  use  of 
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appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  fcunily  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

(d)  Anti-Lobbying  Disclosures:  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  this  award 
using  any  funds  must  submit  an  SF- 
LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
part  28,  appendix  B. 

10.  Lower  Tier  Certifications: 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  “Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying” 
and  disclosure  form,  SF-LLL, 
“Disclosure  of  Lobbying  Activities.” 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

11.  Indirect  Costs:  Indirect  costs  are 
not  allowed  under  the  SABIT  program. 

12.  Buy- American-Made  Equipment 
or  Products:  Applicants  are  hereby 
notified  that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  feasible  in  accordance 
with  Public  Law  103-121,  sections  606. 
(a)  and  (b). 

13.  The  following  statutes  apply  to 
this  program:  Restriction  on  Assistance 
to  the  Government  of  Azerbaijan 
(section  907  of  the  Freedom  Support 
Act,  Pub.  L.  102-511);  Chapter  11  of 
part  I  of  the  Foreign  Assistance  Act  of 
1961,  as  amended,  including  notably 
section  498A  (b),  regarding  ineligibility 
for  assistance;  Provisions  in  annual 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act,  including  the  following  provisions 
contained  in  Public  Law  103-87;  Use  of 
American  Resources  (section  559  of  the 
Foreign  Operation,  Export  Financing, 
and  Related  Programs  Appropriations 
Act,  1994,  Pub.  L.  103-87);  Impact  on 
Jobs  in  the  United  States  (section  547  of 
the  Foreign  Operation,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1994,  Pub.  L.  103- 


87);  Bumpers  Amendment  (section 
513(b)  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1994,  Pub.  L.  103- 
87);  Lautenberg  Amendment  (section 
513(b)  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1994,  Pub.  L.  10.3- 
87);  and  section  660(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 
Cynthia  M.  Anthony, 

Director,  Special  American  Business 
Internship  Training  Program. 

(FR  Doc.  94-12090  Filed  5-17-94;  8.45  am) 
BILLING  CODE  3S10-HE-P 


National  Oceanic  and  Atmospheric 
Administration 

Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council;  Meetings 

AGENCY:  Sanctuaries  and  Reser\'es 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Open 
Meeting. 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
and  assist  the  Secretary  of  Commerce  in 
the  implementation  of  the  management 
plan  for  the  Monterey  Bay  National 
Marine  Sanctuary.. 

TIME  AND  PLACE:  May  27, 1994  from  9 
until  2.  The  meeting  location  will  be  at 
the  Monterey  Conference  Center, 
Monterey,  California. 

AGENDA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  discussed. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  King  at  (408)  647—4257  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program. 

Dated:  May  12, 1994. 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Ser\’ices 
and  Coastal  Zone  Management. 

|FR  Doc.  94-11995  Filed  5-17-94;  8:45  am) 
BILLING  CODE  351&-08-M 


[I.D.  042894A] 

Marine  Mammals 

agency:  National  Marine  Fisnenes 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  no.  917  (P774#2). 


SUMMARY:  Notice  is  hereby  given  that 
the  Northeast  Fisheries  Science  Center, 
NMFS,  166  Water  Street,  Woods  Hole, 
MA  02543,  has  been  issued  a  permit  to 
take  several  species  of  cetaceans,  grey 
seals,  and  harbor  seals  for  purposes  of 
scientific  research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 

MD  20910  (301/713-2289);  and 

Director,  Northeast  Region,  NMFS, 

One  Blackburn  Drive,  Gloucester.  MA 
01930  (508/281-9200). 

SUPPLEMENTARY  INFORMATION:  On  March 
23, 1994,  notice  was  published  in  the 
Federal  Register  (59  FR  13707)  that  a 
request  for  a  scientific  research  permit 
to  take  several  species  of  cetaceans,  grey 
seals,  and  harbor  seals  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.)  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973, 
was  based  on  a  finding  that  such  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  are  the 
subjects  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act 

Dated;  May  11, 1994 
Herbert  W.  Kaufinan, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  94-12025  Filed  5-17-94;  8:45  am) 
BILLING  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

May  12. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tailarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  31190,  published  on  June  1. 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

May  12, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury  Washington,  DC 
20229. 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  25. 1993,  by  the 
Chairman.  Committee  for  the  Implementation 


of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
w'hich  began  on  July  1. 1993  and  extends 
through  June  30, 1994. 

Effective  on  May  19, 1994,  you  are  directed 
to  amend  the  directive  dated  May  25. 1993 
to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia; 


Category 

Adjusted  tw/elve-month 
limit' 

Levels  in  Group  1 
300/301  . 

2,954,050  kilograms. 

313  . 

13,163,685  square  me- 

338/339  . 

ters. 

964.006  dozen. 

340/640  . 

1,181,200  dozen. 

359-C/659-C2  . 

588,107  kilograms. 

604-A3  . 

231,871  kilograms. 

613/614/615  . 

18,527,017  square  me- 

618  . 

ters. 

3,059,300  square  me- 

619/620  . 

ters. 

7,032,040  square  me- 

638/639  . 

ters. 

1,234,688  dozen. 

645/646  . . 

51 1 .576  dozen. 

647/648  . 

2,588,411  dozen. 

Group  II 

200,  201,  218, 

65,830,884  square  me- 

220,  222-224, 

ters  equivalent. 

226,  227,  229, 
237,  239,  330, 
332,  333,  349, 
350,  352-354, 
359-0-',  360- 
363,  369-06, 
400,410,414, 
431,432,433, 
434,  435,  436. 
438,  439,  440, 
442.  444,  447, 
448,  459,  464. 
465,  469.  603, 
604-06,  606, 
607,  621 , 622, 
624,  630,  632, 
633,  643,  644, 
649,  650,  652- 
654,  659-0  r 

665,  666,  669- 
06.  670-09, 
831-836,  838, 

839,  840,  842- 
846.  850-852, 
858  and  859,  as 
a  group. 

I  The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  June  30, 
1993. 
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2  Category 
6103.42.2025, 
6104.69.3010, 
6203.42.2010, 
6211.32.0010, 
6211.42.0010; 


numbers  61 03.23.0055, 
6103.43.2025,  6103.49.2000, 


only  H I  s  numbers 
6103.49.30W.  6104.62.1020, 
6114.20.0048,  6114.20.0052, 
6203.42.2090,  6204.62.2010, 
6211.32.0025  and 
Category  659-C;  only  HTS 
6103.43.2020, 
6103.49.3038, 


only  HTS  number 


6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.3014,  6114.30.3044,  6114.30.3054. 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010. 
6210.10.4015,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 

3  Category  604-A: 

5509.32.0000. 

<  Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  6103.49.3034,  6104.62.1020, 
6114.20.0048, 

6203.42.2090, 

6211.32.0025; 

359-C); 

6211.11.2010, 


6114.20.0052, 

6204.62.2010, 

6211.42.0010 

6112.39.0010, 

6211.11.2020, 


6104.69.3010, 

6203.42.2010, 

6211.32.0010, 

(Category 
6112.49.0010, 

6211.12.3003  and  6211.12.3005  (Category 
359-S). 

5  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S). 

6  Category  604-0:  all  HTS  numbers  except 
5509.32.0060  (Category  604-A) 

r  Category  659-0:  all  HTS  numbers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025, 
6103.49.3038,  6104.63.1020, 
6104.69.1000,  6104.69.3014, 
6114.30.3054,  6203.43.2010, 

6203.49. 1 01 0,  6203.49. 1 090, 

6204.69.1010,  6210.10.4015, 

6211.33.0017,  6211.43.0010 
659-C);  6112.31.0010, 

6112.41.0010,  6112.41.0020, 
6112.41.0040,  6211.11.1010, 
6211.12.1010  and 
659-S). 

I  HTS  numbers  except 


6103.49.2000, 
6104.63.1030, 

61 14.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 

(Category 
6112.31.0020, 
6112.41.0030, 
6211.11.1020, 
6211.12.1020  (Category 
8  Category  669-0:  all 


and 


6305.31.0010,  6305.31.0020 

6305.39.0000  (Category  669-P). 

"Category  670-0:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-12116  Filed  5-17-94;  8:45  am] 


BILUNQ  CODE  3510-DR-F 


Announcing  a  Hearing  on  Illegal 
Textile  and  Apparel  Transshipments 

May  12,  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  of  a  hearing  on 
strategies  for  dealing  with  the  illegal 
transshipment  of  textiles  and  apparel 
goods.  The  purpose  of  the  hearing  is  to 
solicit  indixddual  recommendations  and 
views  for  actions  that  the  United  States 
Ciovemment  can  take  to  reduce  the 
scope  of  illegal  textile  transshipments^ 


This  hearing  is  not  designed  to  achieve 
a  consensus  of  industry’s  views  on  this 
issue. 

PARTICIPATION  IN  THE  HEARING: 

The  hearing  has  been  scheduled  from 
9:30  a.m.  to  1  p.m.  on  Tuesday,  June  21, 
1994  in  Hearing  Room  B  at  the  Interstate 
Commerce  Commission,  1201 
Constitution  Avenue,  NW.,  Washington, 
D.C.  Parties  wishing  to  participate  in  the 
hearing  should  contact  Nat  Cohen,  (202) 
482-3400;  fax  (202)  482-0858,  no  later 
than  June  10, 1994  to  arrange  for  their 
appearance.  The  time  available  for 
individual  presentations  will  be  based 
on  the  number  of  participants  attending 
the  hearing.  Note  there  will  be 
reasonable  time  limits  on  parties’ 
participation. 

WRITTEN  SUBMISSIONS: 

Written  testimony  and  other 
comments  must  be  submitted  to  the 
Task  Force  on  or  before  June  16, 1994. 
Submissions  in  triplicate  may  be 
addressed  to  the  Task  Force  on  Textile 
Transshipment,  Office  of  Textiles  and 
Apparel,  Room  3001,  U.S.  Department 
of  (ilommerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230.  Submissions  may  be 
inspected  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Nat 
Cohen,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Backgroimd 

On  July  26, 1993,  Ambassador  Kantor 
announced  the  formation  of  the  Task 
Force  on  Textile  Transshipment.  The 
purpose  of  the  Task  Force  is  to  "develop 
an  overall  strategy  for  dealing  with  the 
transshipment  problem.’’  The  Task 
Force  was  initiated  as  a  result  of  the 
perception  within  industry  and 
Government  that  illegal  transshipment 
of  textile  and  apparel  goods  was 
becoming  a  serious  and  rapidly 
increasing  problem. 

The  Task  Force  is  co-chaired  by  Rita 
Hayes,  Deputy  Assistant  Secretary  for 
Textiles,  Apparel  and  Consumer  Goods 
Industries,  Department  of  Commerce, 
and  Ambassador  Jennifer  Hillman,  Chief 
Textile  Negotiator,  Office  of  the  United 
States  Trade  Representative.  The 
Departments  of  Justice,  State,  Treasury 
and  Labor,  and  the  U.S.  Customs 
Service  are  represented  on  the  Task 
Force. 

The  Task  Force  is  reviewing  policies 
that  are  intended  to  counter 


transshipment.  During  the  summer  of 
1994,  the  Task  Force  will  issue  its 
recommendations.  This  hearing 
provides  an  opportunity  for  interested 
parties  to  present  to  the  Task  Force  their 
individual  recommendations  or 
concerns. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-12115  Filed  5-17-94;  8:45  am) 
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Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Kenya  on  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products 

May  12, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  April  29, 1994,  under  the  terms  of 
Section  204  of  the  Agricultural  Act  of 
1956,  as  amended,  the  Ciovernment  of 
the  United  States  requested 
consultations  with  the  Government  of 
Kenya  with  respect  to  textile  products 
in  Categories  340/640  (man-made  fiber 
woven  shirts)  and  360  (cotton  sheets), 
produced  or  manufactured  in  Kenya. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Ciovemment  of  Kenya,  the  Committee 
for  the  Implementation  of  Textile 
Agreements  may  later  establish  limits 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
and  man-made  fiber  textile  products  in 
Categories  340/640  and  360,  produced 
or  manufactured  in  Kenya  and  exported 
during  the  twelve-month  period  which 
began  on  April  29, 1994  and  extends 
through  April  28, 1994,  at  levels  of  not 
less  than  205,623  dozen  (Categories  340/ 
640)  and  1,565,616  numbers  (Category 
360). 

Summary  market  statements 
concerning  Categories  340/640  and  360 
follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
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the  treatment  of  Categories  340/640  and 
360,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  340/640  and  360, 
is  invited  to  submit  10  copies  of  such 
comments  or  information  to  Rita  D. 
Hayes,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN:  Helen  L. 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
Kenya. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  hum  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the 
implementation  of  an  agreement  is  not 
a  waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  340/640  and  360.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
Kenya,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Kenya 
Category  340/640 — Men’s  and  Boys’  Cotton 
and  Manmade  Fiber  Woven  Shirts 
April  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  men’s  and  boys’ 
cotton  and  manmade  fiber  woven  shirts, 
Category  340/640,  from  Kenya  reached 
227,337  dozen  during  the  year  ending 
February  1994,  more  than  seven  times 
the  31,872  dozen  imported  a  year 


earlier.  Imports  fi-om  Kenya  were  22,516 
dozen  in  1992. 

The  sharp  and  substantial  increase  in 
Category  340/640  imports  from  Kenya  is 
disrupting  the  U.S.  market  for  men’s 
and  boys’  cotton  and  manmade  fiber 
woven  shirts. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  and  imports  of  men’s 
and  boys’  cotton  and  manmade  fiber 
woven  shirts.  Category  340/640, 
declined  during  the  recession  years 
1990  and  1991.  Production  recovered 
slightly  in  1992,  while  imports  surged. 

In  1993,  U.S.  production  fell  2  percent 
below  the  1992  levels  and  was  26 
percent  below  the  pre-recession  1989 
level.  In  contrast,  1993  imports 
increased  by  five  percent  over  the  1992 
level,  and  were  19  percent  above  the 
1989  pre-recession  level. 

The  ratio  of  imports  to  domestic 
production  increased  firom  157  percent 
in  1989  to  253  percent  in  1993.  The  U.S. 
producer’s  share  of  the  domestic  market 
fell  from  39  percent  in  1989  to  28 
percent  in  1993,  a  decline  of  11 
percentage  points. 

Duty-Paid  Value  and  U.S.  Producers’  Price 

Approximately  72  percent  of  Category 
340/640  imports  from  Kenya  during  the 
year  ending  February  1994  entered 
under  HTSUSA  numbers 
6205.20.2050 — men’s  woven  cotton 
shirts,  other  than  dress  and  corduroy, 
with  two  or  more  colors  in  the  warp 
and/or  the  filling,  not  napped:  and 
6202.20.2065 — men’s  woven  cotton 
shirts,  other  than  dress  and  corduroy, 
with  one  color  in  the  warp  and/or  the 
filling.  These  shirts  entered  the  U.S.  at 
landed  duty-paid  values  below  U.S. 
producers’  prices  for  comparable  shirts. 
Market  Statement — ^Kenya 
Category  360 — Cotton  Pillowcases 
April  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  pillowcases. 
Category  360,  from  Kenya  began  in 
August  1993,  and  during  the  seven 
month  period  August  1993  through 
February  1994  reached  1,721,928 
numbers  (143,494  dozen).  In  just  seven 
months,  Kenya  became  the  fifth  largest 
supplier  of  cotton  pillowcases  to  the 
U.S.  market,  accounting  for  8  percent  of 
total  Category  360  imports. 

The  sharp  and  substantial  increase  in 
Category  360  imports  from  Kenya  is 
disrupting  the  U.S.  market  for  cotton 
pillowcases. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  pillowcases, 
Category  360,  declined  from  3,384,000 
dozen  in  1992  to  2,855,000  dozen  in 
1993,  a  decline  of  16  percent.  By 


contrast,  U.S.  imports  of  cotton 
pillowcases.  Category  360,  increased 
from  1,499,000  dozen  in  1992  to 
1,706,000  dozen  in  1993,  an  increase  of 
14  percent. 

The  ratio  of  imports  to  domestic 
production  increased  from  44  percent  in 
1992  to  60  percent  in  1993.  The  share 
of  this  market  held  by  domestic 
manufacturers  fell  from  69  percent  in 
1992  to  63  percent  in  1993,  a  decline  of 
6  percentage  points. 

Duty-Paid  Value  and  U.S.  Producers’  Price 

Approximately  95  percent  of  Category 
360  imports  from  Kenya  during  the  year 
ending  February  1994  entered  under 
HTSUSA  numbers  6302.21.2020— 
printed  cotton  pillowcases,  other  than 
bolster  cases,  not  trimmed,  embroidered 
or  napped;  and  6302.31.2020 — cotton 
pillowcases,  other  than  bolster  cases, 
not  printed,  trimmed,  embroidered  or 
napped.  These  pillowcases  entered  the 
U.S.  at  landed  duty-paid  values  below 
U.S.  producers’  prices  for  comparable 
cotton  pillowcases. 

IFR  Doc.  94-12118  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  3S10-OR-f 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Oman  on  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products 

May  12, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  April  26, 1994,  under  the  terms  of 
Section  204  of  the  Agricultural  Act  of 
1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Oman  with  respect  to  cotton  and  man¬ 
made  fiber  coats  in  Categories  334/634 
(men’s  and  boys’)  and  Categories  335/ 
635  (women’s  and  girls’),  produced  or 
manufactured  in  Oman. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Oman,  the  Committee 
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for  the  Implementation  of  Textile 
Agreements  may  later  establish  limits 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
and  man-made  fiber  textile  products  in 
Categories  334/634  and  335/635, 
produced  or  manufactmecl  in  Oman  and 
exported  during  the  twelve-month 
period  which  bi^an  on  April  26, 1994 
and  extends  through  April  25, 1995  at 
levels  of  not  less  than  116,189  dozen 
(Categories  334/6341  and  164,651  dozen 
(Categories  335/635). 

Summary  market  statements 
concerning  Categories  334/634  and  335/ 
635  follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  334/634  and 
335/635,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  334/634  and  335/ 
635,  is  invited  to  submit  10  copies  of 
such  comments  or  information  to  Rita  D. 
Hayes,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN:  Helen  L. 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
Oman. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  fi-om  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  conunitted 
to  finding  a  solution  concerning 
Categories  334/634  and  335/635.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
Omem,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement— Oman 
Category  334/634 — Men’s  and  Boys’  Cotton 
and  Manmade  Fiber  Coats 
April  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  men’s  and  boys’ 
cotton  and  manmade  fiber  coats. 

Category  334/634,  fi'om  Oman  reached 
120,461  dozen  during  the  year  ending 
February  1994,  more  than  eleven  times 
the  10,868  dozen  imported  in  the  year 
ending  February  1993.  Imports  from 
Oman  were  10,635  dozen  in  1992. 

The  sharp  and  substantial  increase  in 
Category  334/634  imports  from  Oman  is 
disrupting  the  U.S.  market  for  men’s 
and  boys’  cotton  and  manmade  fiber 
coats. 

U.S.  Production.  Import  Penetration,  and 
Market  Share 

U.S.  production  of  men’s  and  boys’ 
cotton  and  manmade  fiber  coats. 
Category  334/634,  decreased  from 
5,380,000  dozen  in  1987  to  4,016,000 
dozen  in  1993,  a  decline  of  25  percent. 
By  contrast,  U.S.  imports  of  men’s  and 
boys’  cotton  and  manmade  fiber  coats. 
Category  334/634,  increased  from 
5,164,000  dozen  in  1987  to  8,674,000 
dozen  in  1993,  a  68  percent  increase. 

The  ratio  of  imports  to  domestic 
production  more  than  doubled, 
increasing  from  96  percent  in  1987  to 
216  percent  in  1993.  The  share  of  this 
market  held  by  domestic  manufacturers 
fell  from  51  percent  in  1987  to  32 
percent  in  1993,  a  decline  of  19 
percentage  points. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  82  percent  of  Category 
334/634  imports  from  Oman  during  the 
year  ending  February  1994  entered 
under  HTSUSA  numbers 
6201.92.2051 — men’s  woven  cotton 
anoraks  and  windbreakers,  other  than 
down,  water  resistant,  corduroy,  blue 
denim,  or  padded  sleeveless  jackets; 
6201.93.3000 — ^men’s  and  boys’  woven 
manmade  fiber  water  resistant  anoraks, 
windbreakers  and  similar  articles;  and 
6211.33.0035 — men's  and  boys’  woven 
manmade  fiber  track  suits,  other  than 
trousers.  These  coats  entered  the  U.S.  at 
landed  duty-paid  values  below  U.S. 
producers’  prices  for  comparable  coats. 
Market  Statement — Oman 
Category  335/635— Women’s  and  Girls’ 
Cotton  and  Manmade  Fiber  Coats 
April  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  women’s  and  girls’ 
cotton  and  manmade  fiber  coats. 


Category  335/635,  from  Oman  reached 
168,528  dozen  for  the  year  ending 
February  1994,  more  than  fourteen 
times  the  11,901  dozen  imported  in  the 
year  ending  February  1993.  Imports 
from  Oman  were  12,224  dozen  in  1992. 

The  sharp  and  substantial  increase  in 
Category  335/635  imports  from  Oman  is 
disrupting  the  U.S.  market  for  women’s 
and  girls’  cotton  and  manmade  fiber 
coats. 

U.S.  Production.  Import  Penetration,  and 
Market  Share 

U.S.  production  of  women’s  and  girls’ 
cotton  and  manmade  fiber  coats. 
Category  335/635,  declined  from 
6,724,000  dozen  in  1987  to  4,353,000 
dozen  in  1993,  a  decline  of  35  percent. 
By  contrast,  U.S.  imports  of  women’s 
and  girls’  cotton  and  manmade  fiber 
coats.  Category  335/635,  increased  from 
6,923,000  dozen  in  1987  to  9,888,000 
dozen  in  1993,  a  43  percent  increase. 

The  ratio  of  imports  to  domestic 
production  more  than  doubled, 
increasing  from  103  percent  in  1987  to 
227  percent  in  1993.  The  share  of  this 
market  held  by  domestic  manufacturers 
fell  from  49  percent  in  1987  to  31 
percent  in  1993,  a  decline  of  18 
percentage  points. 

Duty-Paid  Value  and  U.S.  Producers'  Price 
Approximately  72  percent  of  Category 
335/635  imports  from  Oman  during  the 
year  ending  February  1994  entered 
under  HTSUSA  numbers 
6102.30.2010 — women’s  knitted 
manmade  fiber  anoraks,  windbreakers, 
overcoats,  and  similar  articles; 
6202.93.4500 — women’s  and  girls’ 
manmade  fiber  woven  water  resistant 
anoraks,  windbreakers  and  similar 
articles;  and  6211.43.0050 — women’s 
and  girls’  manmade  fiber  woven  track 
suits,  other  than  trousers.  These  coats 
entered  the  U.S.  at  landed  duty-paid 
values  below  U.S.  producers’  prices  for 
comparable  coats. 

[FR  Doc.  94-12117  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  3510-DR-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 
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Title  and  OMB  Control  Number: 
TRICARE  Program  Evaluation  Survey; 
OMB  Control  Number  0720-0004. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  2,400. 

Responses  Per  Respondent:  1. 

Annual  Responses:  2,400. 

Average  Burden  Per  Response:  40 
minutes. 

Annual  Burden  Hours:  1,600. 

Needs  and  Uses:  The  TRICARE 
coordinated  care  program  will 
substantially  alter  the  delivery  of  health 
care  to  all  military  beneficiaries, 
including  the  dependents  of  retirees, 
residing  in  the  Tidewater  area  of 
Virginia.  The  proper  evaluation  of  the 
TRICARE  program  requires  information 
regarding  beneficiary  satisfaction,  health 
status,  access  to  care,  and  family 
background.  Since  such  data  is  not 
routinely  available  in  the  Department  of 
Defense,  this  survey  has  been  designed 
and  will  be  conducted  to  collect  that 
information. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Shannah  Koss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Koss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
2001,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302. 

Dated:  May  12, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-11996  Filed  5-17-94;  8:45  am) 
BILLING  CODE  5000-04-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  whth  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L.  92—463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  31  May  1994. 

Time  of  Meeting:  0830-1100  (classified). 

Place:  McLean,  VA. 

Agenda:  The  Threat  Team  1  of  the  Army 
Science  Board's  1994  Summer  Study  on 
“Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat”  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 


meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C.,  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C.,  Appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Herbert  J.  Gallagher, 

COL,  GS  Executive  Secretary. 

(FR  Doc.  94-12224  Filed  5-17-94;  8:45  am) 
BILLING  CODE  3710-08-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  OMB  Control  Number: 
Survey  of  Recruit  Socioeconomic  Status; 
OMB  Control  Number  0704-0293. 

Type  of  Request:  Extension. 

Number  of  Respondents:  20,000. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  20,000. 

Average  Burden  Per  Response:  .167 
hours. 

Annual  Burden  Hours:  3,340. 

Needs  and  Uses:  This  survey  collects 
socioeconomic  background  information 
ft'om  a  representative  sample  of  new 
recruits  to  the  active  duty  military.  It 
provides  annual  data  that  are 
descriptive  of  the  military  composition 
as  a  whole.  The  data  are  included  in  an 
annual  report  to  the  Congress  on 
population  representation  in  the  U.S. 
military.  The  data  will  be  used  by 
members  of  the  Congress  and 
Department  of  Defense  (DoD)  policy 
makers  in  the  debate  over  the  relative 
merits  of  voluntary  accession  and 
alternative  means  of  recruitment. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 


Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  May  12,*1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-11997  Filed  5-17-04;  8:45  am) 
BILLING  CODE  5000-04-M 


Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Disposal  and 
Reuse  of  Naval  Air  Station  Dallas, 

Texas 

Pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA)  as 
implemented  by  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  disposal 
and  reuse  of  Naval  Air  Station  (NAS) 
Dallas,  Texas. 

Pursuant  to  40  CFR  1501.6,  the 
Federal  Aviation  Administration  will  be 
a  cooperating  agency  in  the  preparation 
of  the  EIS. 

In  accordance  with  recommendations 
of  the  1993  Base  Closiue  and 
Realignment  Commission,  the  Navy 
plans  to  close  NAS  Dallas  and  to 
relocate  functions  and  operations  to 
other  Department  of  Defense  locations. 
The  off-station  housing  area  in 
Duncanville,  Texas,  is  also  being  closed 
and  a  separate  Environmental 
Assessment  is  being  prepared  for  this 
action. 

The  proposed  action  to  be  addressed 
in  the  EIS  is  the  disposal  of  Navy-owned 
portions  of  NAS  Dallas  based  on  the 
reasonably  foreseeable  reuse  of  NAS 
Dallas,  taking  into  accoimt  uses 
identified  by  the  NAS  Dallas 
Redevelopment  Committee.  A  major 
portion  of  the  base  (approximately  75 
percent  of  the  real  estate)  is  leased  to  the 
U.S.  Government  by  the  City  of  Dallas 
and  will  be  returned  to  the  City  in 
accordance  with  the  terms  of  the  lease 
agreement.  The  Navy  intends  to  analyze 
the  environmental  effects  of  the  reuse  of 
NAS  Dallas,  which  is  anticipated  to 
include,  but  not  be  limited  to,  aviation 
support  uses,  commercial  and  light 
industry,  office  space,  or  a  combination 
of  those  uses.  In  accordance  with  CEQ 
regulations,  the  “no  action”  alternative 
of  Navy  retention  of  NAS  Dallas  in  a 
caretaker  status  will  also  be  addressed 
in  the  EIS.  However,  because  of  the 
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process  mandated  by  the  Base  Closure 
and  Realignment  Act,  selection  of  the 
“no  action”  alternative  would  be 
considered  impracticable  for  the  Navy 
to  implement. 

Major  environmental  issues  that  vnll 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to,  air  quality,  water  quality, 
wetlands,  endangered  species,  cultural 
resources,  and  socioeconomic  impacts. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will  . 
hold  a  public  scoping  meeting  on 
Thursday,  June  2, 1994,  beginning  at 
7:30  p.m.,  at  the  Building  12  auditorium 
on  NAS  Dallas.  This  meeting  will  be 
advertised  in  the  Dallas  and  Grand 
Prairie  area  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  talce  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  s{>eaker  will  be 
asked  to  limit  oral  comments  to  five 
minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commenter  believes  the  EIS  should 
address.  Written  statements  and/or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  June  30, 
1994,  to  Commanding  Officer,  Southern 
Division,  Naval  Facilities  Engineering 
Command,  P.O.  Box  190010,  North 
Charleston,  SC  29419-9010  (Attn:  Mr. 
Darrell  Molzan,  Code  203DM), 
telephone  (803)  743-0796,  Fax  (803) 
743-0993. 

Dated;  May  13, 1994. 

Lewis  T.  Booker,  )r., 

LCDR,  fAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94-12111  Filed  5-17-94;  8:45  am] 
BILUNQ  CODE  381<MkE-M 


Naval  Research  Advisory  Committee; 
Open  Meeting 

Pmsuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Naval  Research  and 


Development  will  meet  on  May  31,  June 
1,  and  2, 1994.  The  meeting  will  be  held 
at  the  Office  of  Naval  Research,  800 
North  Quincy  Street,  Ballston  Center 
Tower  One,  room  915,  Arlington, 
Virginia.  The  first  session  will 
commence  at  8:30  a.m.  and  terminate  at 
5  p.m.  on  May  31;  the  second  session 
will  commence  at  8:30  a.m.  and 
terminate  at  S  p.m.  on  June  1;  and  the 
third  session  will  commence  at  8:30 
a.m.  and  terminate  at  1  p.m.  on  June  2, 
1994.  All  sessions  of  the  meeting  will  be 
open  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
w’ith  an  assessment  of  the  missions, 
functions,  processes,  and  core 
competencies  of  the  Naval  Research  and 
Development  (R&D)  infrastructure, 
applying  the  following  criteria: 
Relevance  to  the  Nav^  customer; 
criticality  to  the  Department  of  the  Navy 
(critical  technology  interests); 
integration  of  R&D;  interaction  with 
industry/academia;  in-house  cost  and 
efficiency  vs.  out-of-house;  and  ability 
to  meet  Naval  needs  of  the  twenty-first 
century. 

The  meeting  will  include  briefings 
and  discussions  relating  to  laboratory 
management  and  funding;  1995  Base 
Realignment  and  Closure;  Program 
Executive  Officer  interface  with  R&D; 
future  naval  technology  requirements; 
the  Joint  Directors  of  Laboratories/ 
Reliance  process;  and  sub-panel  reports 
of  laboratory  visits. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning  this 
meeting  contact:  Commander  R.  Q  Lewis, 
USN,  Office  of  Naval  Research,  Ballston 
Center  Tower  One,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660,  Telephone 
Number;  (703)  696-4870. 

Dated;  May  13. 1994. 

Lewis  T.  Booker,  Jr., 

Lieutenant  Commander,  /AGC,  USN,  Federal 
Register  Liaison  Officer. 

IFR  Doc.  94-12113  Filed  5-17-94;  8:45  am] 
BILLING  CODE  3810-AE-.P 


DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting  (FICC);  Meeting 

AGENCY:  Federal  Interagency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 


meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this 
meeting  is  required  under  section  685(c) 
of  the  Individuals  with  EKsabilities 
Education  Act,  as  amended,  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 

DATE  AND  TIME:  June  15, 1994,  fi-om  10 
a.m.  to  3  p.m. 

ADDRESSES:  Wilbur  J.  Cohen  Building, 
(North  Building),  First  Floor 
Auditorium,  330  Independence  Avenue, 
SW.,  Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Gamer,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4613,  Switzer  Building, 
Washington,  DC  20202-2644. 

Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8170. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  685  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(20  U.S.C.  1484a)  (IDEA).  The  Council  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  £md  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services 

At  this  meeting,  the  FICC  will  receive 
input  from  the  public  on  issues  that 
should  be  considered  in  the 
reauthorization  of  the  Early  Intervention 
Program  for  Infants  and  Toddlers  with 
Disabilities,  authorized  under  Part  H  of 
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the  IDEA,  and  the  Preschool  Grants 
Program  authorized  under  Part  B  of  the 
IDEA. 

The  meeting  of  the  FICC  is  open  to  the 
public  with  public  comment 
encouraged.  Individuals  desiring  to 
present  formal  testimony  to  the  FICC 
regarding  reauthorization  of  IDEA 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 
Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
meeting.  The  meeting  will  be  physically 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print, 
interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  4613, 
Switzer  Building,  Washington,  DC 
20202-2644,  from  the  hours  of  9  a.m.  to 
5  p.m.,  weekdays,  except  Federal 
holidays. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

IFR  Doc.  94-12046  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

FloodpiainAVetland  Involvement  for 
the  Upgrades  and  Consolidation  of  the 
Domestic  Water  Supply  System 
Located  on  the  Savannah  River  Site 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Floodplain  and 
Wetland  Involvement 

SUMMARY:  DOE  proposes  to  upgrade  and 
consolidate  the  site  domestic  water 
supply  distribution  and  treatment 
systems  located  on  the  Savannah  River 
Site  (SRS)  near  Aiken,  South  Carolina. 
Project  activities  wotil'd  involve  crossing 
of  the  floodplain  and  wetlands  of  Upper 
Three  Runs  Creek,  Fourmile  Branch, 
and  Tims  Branch.  These  activities 
would  necessitate  temporary 
construction  access,  as  well  as 
disruptions  caused  by  burying 
pipelines,  and  placing  pipelines  and 
support  pillars  into  stream  channels 
associated  with  SRS  floodplains  and 
wetlands.  In  accordance  with  Title  10, 
Code  of  Federal  Regulations,  Part  1022 
(10  CFR  1022),  DOE  will  prepare  a 
floodplain/wetland  assessment  and  will 


perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplains  and  wetlands. 

DATES:  Comments  on  the  proposed 
actions  are  due  on  or  before  June  2, 

1994, 

ADDRESSES:  Comments  should  be 
addressed  to  Floodplain/Wetlands 
Comments,  Stephen  R.  Wright,  Director, 
Environmental  and  Laboratory  Programs 
Division,  U.S.  Department  of  Energy, 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  South  Carolina  29802. 

The  phone  niomber  is  (803)  725-3957. 

Fax  comments  to:  (803)  725-7688. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
FLOODPLAIN/WETLANDS  ENVIRONMENTAL 
REVIEW  REQUIREMENTS,  CONTACT:  Ms. 

Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Oversight  (EH-25),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  D.C.  20585,  Telephone: 

(202)  586-4600  or  (800) 472-2756.  A 
location  map  showing  the  project  sites 
and  further  information  can  be  obtained 
from  the  Savannah  River  Operations 
Office  (see  ADDRESSES  above). 
SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  upgrade  and  consolidate 
existing  SRS  domestic  water  supply 
treatment  and  distribution  systems  into 
two  new  improved  systems.  This 
upgrade  and  consolidation  activity  will 
enable  SRS  to  comply  cost  effectively 
with  the  requirements  of  the  Safe 
Drinking  Water  Act  and  South  Carolina 
Department  of  Health  and 
Environmental  Control  (SCDHEC) 
Drinking  Water  Regulations  R61-58  and 
correct  all  drinking  water  discrepancies 
in  accordance  with  commitments  made 
to  SCDHEC.  The  proposed  action 
includes  replacing  most  of  the  aging 
SRS  treatment  facilities  with  a  new 
central  domestic  water  treatment  facility 
and  consolidating  the  existing  supply 
systems  into  a  24-mile  loop  system  and 
a  2-mile  system  connecting  D-  and  T- 
Area  systems.  The  consolidation  piping 
would  include  five  stream  pipeline 
crossings.  The  first  crossing  will  occur 
at  Upper  Three  Rims  Creek  along  SRS 
Road  C.  This  crossing  would  be 
accomplished  by  utilizing  an  abandoned 
field  road  about  400  to  800  feet  south 
southwest  of  SRS  Road  C.  The  pipeline 
would  cross  about  3,000  feet  of 
floodplains  and  about  300  feet  of 
wetlands  along  this  route.  The  pipeline 
would  be  buried  along  the  abandoned 
right-of-way  and  then  would  cross  the 
wetlands  and  floodplains  aboveground. 
The  crossing  of  the  stream  channel 
would  be  aboveground  with  the 
pipeline  suspended  on  pillars. 
Temporeiry  construction  access  and 


some  clearing  of  timber  would  be 
required  to  place  the  pipeline  in 
wetlands  adjacent  to  Road  C.  The 
approximate  area  of  potential  impacts 
from  construction  of  this  first  crossing 
would  be  less  than  1  acre  of  wetlands 
and  less  than  2  acres  of  floodplain. 

The  second  crossing  would  occur  at 
Upper  Three  Runs  Creek  along  the 
shoulder  of  SRS  Road  F.  At  this 
location,  the  floodplain  includes  about 
4,000  feet  of  wetlands.  However,  placing 
the  pipeline  on  the  shoulder  will  avoid 
any  impact  to  the  wetlands.  At  about 
325  feet  northwest  from  the  bridge,  the 
pipeline  will  turn  away  from  the  road 
and  continue  aboveground  toward  a 
upland  forest,  running  through  the 
floodplain  parallel  to  the  road  about  70 
feet  west  of  the  bridge.  The  floodplain 
contains  loblolly  pine,  and  the  pipeline 
would  be  suspended  aboveground  on 
concrete  pillars.  Plans  are  to  install  the 
pipeline  on  pillars  in  the  stream  and 
then  to  angle  back  up  to  the  shoulder  of 
Road  F  some  325  feet  southeast  of  the 
bridge.  An  approximately  20-foot  right- 
of-way  would  be  cleared  through  the 
loblolly  pine  in  the  floodplain  at  this 
location,  and  two  or  three  pillars  would 
be  placed  in  the  stream  to  support  the 
pipeline.  The  potential  area  of  impact  to 
the  floodplain  would  involve 
replacement  of  less  than  0.3  acres  of 
loblolly  pines  with  grass  and  briars. 

The  third  stream  crossing  would 
occur  at  Tims  Branch  along  a 
transmission  line  right-of-way  east  of 
the  700  Area.  Plans  are  for  the  buried 
pipeline  to  run  from  the  700  Area  along 
Steed  Pond  Road,  and  other  right-of- 
ways,  until  it  intersects  with  a  115-KV 
electrical  power  transmission  line.  From 
this  point,  the  pipeline  will  travel  down 
the  right-of-way  that  is  maintained 
beneath  the  power  lines  until  it 
intersected  with  SRS  Road  2.  The 
pipeline  will  likely  beplaced  on  pillars 
to  cross  the  stream  channel.  Wetlands 
along  this  route  extend  about  200  feet 
west  of  Tims  Branch  and  about  400  feet 
east  of  Tims  Branch.  The  floodplain  is 
about  600  feet  wide  and  includes  all  of 
the  wetlands.  There  is  expected  to  be  no 
long-term  impact  to  wetlands  or 
floodplains. 

The  fourth  stream  crossing  would 
occur  at  Fourmile  Branch  along  SRS 
Road.  The  buried  pipeline  will  come 
from  H-Area  and  is  planned  to  travel 
along  the  side  of  SRS  Road  4  where  it 
will  cross  Fourmile  Branch  and 
continue  on  to  SRS  Road  C.  There  will 
be  about  100  feet  of  wetlands  to  cross 
at  the  channel.  The  pipehne  will  likely 
be  placed  on  pillars  to  cross  the  stream 
channel.  Wetland  impact  will  involve 
the  installation  of  two  pillars  in  the 
wetlands.  Removal  of  some  trees  along 
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the  100  feet  of  the  route  through  the 
wetlands  will  be  required.  There  is 
expected  to  be  no  long-term  impact  to 
wetlands  or  floodplains. 

The  fifth  stream  crossing  will  occur  at 
Fourmile  Branch  along  a  utilities  right- 
of-way  south  of  F-Area.  Coming  from 
C-Area,  the  buried  pipeline  will  travel 
along  the  utilities  right-of-way  (SRS 
Road  C— 4)  where  it  will  cross  Fourmile 
Branch  and  continue  on  to  F-Area.  The 
pipeline  will  be  placed  on  pillars  to 
cross  the  stream.  The  pipeline  will 
travel  300  feet  through  the  floodplain  at 
this  crossing.  There  is  expected  to  be  no 
long-term  impact  to  wetlands  or 
floodplains. 

DOE  intends  to  investigate 
alternatives  to  placing  concrete  pillars 
in  stream  channels  and  a  number  of 
mitigation  activities  will  be 
implemented  to  minimize  potential 
impacts  to  the  floodplain  and  wetlands. 
Operation  of  construction  equipment  in 
wetland  and  floodplain  areas  will  be 
minimized.  Silt  fences  and  other  erosion 
control  structures  as  needed  will  be 
installed  to  ensure  there  is  no 
deposition  in  downslope  w'etland  areas. 
Long-term  construction  impacts  in  the 
floodplain  and  w’etland  areas  will  be 
minimized  through  the  removal  of 
excess  excavated  sidefill  and  restoration 
to  the  original  contours  following 
completion  of  construction.  The 
wetland  soils  will  require  platform 
support  mats  in  order  to  install  the 
support  pillars  that  will  anchor  the  line 
over  the  stream  and  floodplain.  This 
construction  material  will  be  removed 
when  the  line  is  completed. 
Additionally,  an  erosion  control  plan 
will  be  developed  so  that  the  proposed 
action  compUes  with  applicable  State 
and  local  floodplain  protection 
standards  and  Either,  to  ensure  that  no 
additional  impacts  to  wetlands  will 
occur  due  to  erosion  and  sedimentation. 
Best  management  practices  will  be 
employed  during  construction  and 
maintenance  activities  associated  with 
this  proposed  action.  In  accordance 
with  DOE  regulations  for  compliance 
with  floodplain  and  wetlands 
environmental  review  requirements  (10 
CFR  1022),  DOE  will  prepare  a 
floodplain/wetlands  assessment  for  this 
proposed  DOE  action.  The  assessment 
will  be  included  in  the  environmental 
assessment  (EA)  being  prepared  for  the 
proposed  project  in  accordance  with  the 
requirements  of  the  National 
Environmental  Pohey  Act.  A  floodplain 
Statement  of  Findings  will  be  included 
in  any  Finding  of  No  Significant  Impact 


that  is  issued  following  the  completion 
of  the  EA. 

William  L.  Barker, 

Associate  Deputy  Assistant  Secretary  for 
Facility  Transition,  and  Technical  Support. 
Defense  Programs. 

|FR  Doc.  94-12131  Filed  5-17-94;  8:45  am) 
BILLING  CODE  6450-01 -P 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF89-12&-CX)5  and  EL94-26- 
000] 

Cedar  Bay  Generating  Company, 
Limited  Partnership:  Notice  of 
Amendment  to  Filing 

May  12.  1994. 

On  May  11,  1994,  Cedar  Bay 
Generating  Company,  Limited 
Partnership  (Applicant),  of  7475 
Wisconsin  Avenue,  Bethesda,  Maryland 
20314,  tendered  for  filing  a  supplement 
to  its  filing  in  the  above  dockets. 

The  amendment  provides  additional 
information  pertaining  to  the  operation 
of  applicant's  cogeneration  facility 
during  its  start-up  and  testing  period. 

No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  May  26, 1994,  and  must  be 
served  on  the  appUcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-12085  Filed  5-17-94;  8;45  am] 
BILUNQ  CODE  6717-01-M 


Noncompetitive  Award  of  Financial 
Assistance  to  Support  Nuclear 
Applications  of  Robotics 

agency:  Department  of  Energy. 
ACTION:  Noncompetitive  Financial 
Assistance  Awards. 


SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Technology 
Management  (EM-50),  through  the 
Chicago  Operations  Office,  announces 
that  it  intends  to  make  noncompetitive 
renewal  grant  awards  to  the  University 
of  Texas  at  Austin  (Grant  No.  DE-FG02- 
94EW37966),  the  University  of  Florida 
(Grant  No.  DE-FG02-86NE37967),  The 
University  of  Tennessee  at  Knoxville 
(Grant  No.  DE-FG02-86NE37968),  and 
the  University  of  Michigan  (Grant  No. 
DE-FG02-86NE37Q69).  The  proposed 
awards  satisfy  the  criterion  at  10  CFR 
600.7(b)(2)(iKA).  The  grant  awards  will 
provide  funding  to  continue  research 
previously  supported  by  DOE  at  these 
institutions  to  develop  and  deploy  an 
advanced  robotic  system  capable  of 
performing  tasks  that  are  hazardous  to 
humans.  DOE  proposes  to  make  these 
awards  by  june  1. 1994. 

SUPPLEMENTARY  INFORMATION:  Each  of 
the  four  universities  was  selected  based 
on  unsolicited  proposals  submitted  in 
response  to  a  Notice  of  Program  Interest 
(NOPI)  issued  by  the  Office  of  Nuclear 
Energy  in  1986  for  energy  applications 
of  robotics.  DOE  has  previously 
renewed  these  awards  noncompetitively 
based  on  the  selection  criterion 
specified  in  10  CFR  600.7(b)(2)(i)(A), 
that  competition  would  have  a 
significant  adverse  effect  on  completion 
of  these  projects.  The  four  institutions 
have  well-integrated  teams  which  are 
capable  of  completing  the  advanced 
robotics  systems  required.  These  teams 
would  be  dispersed  if  the  research  did 
not  continue  at  these  institutions.  The 
goal  of  the  research  is  development  of 
a  generation  of  robotics  systems  with 
mobility,  sensors/modelling/path 
planning.  Standard  Laboratory  Module 
development,  Dual-Arm  Manipulator, 
and  V'ision/Mapping/ Autonomous 
Recognition. 

The  DOE  will  provide  the  following 
funding  for  the  period  June  1, 1994 
through  May  30, 1995: 

University  of  Michigan:  $850,000.00 
University  of  Florida:  850,000.09 
University  of  Texas  at  Austin: 

850,000.00 

University  of  Tennessee  at  Knoxville: 

950,000.00 

FOR  FURTHER  INFORMATION  CONTACT: 
Linton  Yarborough,  EM  55.1,  U.S. 
Department  of  Energy,  'TREV/GTN,  1000 
Independence  SW.,  Washington,  DC 
20585. 

Issued  in  Chicago,  Illinois  on  May  6, 199-*. 
Johnnie  D.  Greenwood, 

Director,  Contracts  Division. 

[FR  Doc.  94-12129  Filed  5-17-94;  8:45  am) 
BILLING  CODE  6450-01 -M 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-368-000,  et  aL] 

Tennessee  Gas  Pipeline  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

May  10, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Tennessee  Gas  Pipeline  Company 
and  Trunkline  Gas  Company 

(Docket  No.  CP94-368-0001 

Take  notice  that  on  April  21, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  and  Trunkline  Gas 
Company  (Trunkline),  P.O.  Box  1642, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP94-368-000,  a  Joint  application 
as  supplemented,  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  provided  pursuant  to 
Tennessee’s  Rate  Schedules  X-29  and 
X-35  and  Trunkline’s  Rate  Schedules 
E-2  and  E-13,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Conimission  and  open  to  public 
inspection. 

It  is  stated  that  by  order  issued 
February  19, 1970,  in  Docket  No.  CP70- 
122-000,  Tennessee  and  Trunkline  were 
authorized  to  exchange  natural  gas 
pursuant  to  an  agreement  between  them 
dated  October  14, 1969.  The  agreement, 
it  is  said,  provided  for  Tninkline  to 
deliver  to  Tennessee  a  maximum 
volume  of  65,000  Mcf  of  natural  gas  per 
day  at  the  Texas  interconnection  and 
receive  equivalent  volumes  the  same 
day  fi’om  Tennessee  at  the  Louisiana 
intercormection. 

It  is  stated  further  that  by  order  issued 
May  2, 1972  in  Docket  No.  CP72-111- 
000,  Tennessee  and  Tnmkline  were 
authorized  to  exchange  natural  gas 
pursuant  to  an  agreement  between  them 
dated  October  11, 1971.  The  agreement, 
it  is  said,  provided  for  Tennessee  to 
deliver  to  Trimkline  at  the  Kinder 
Delivery  point  near  Kinder,  Louisiana  or 
other  mutually  agreeable  delivery 
points,  daily  volumes  of  up  to  125,000 
Mcf  of  natural  gas  and  Trunkline  would 
redeliver  to  Tennessee  at  the  same 
delivery  points  quantities  of  exchange 
gas  equal  in  volume  to  the  quantities 
previously  received  by  Trunkline. 

Tennessee  and  Tnmkline  state  that 
due  to  restructuring  of  services  under 
Order  No.  636,  these  exchange  services 
have  been  rendered  obsolete  and  the 
parties  have  agreed,  by  mutual  written 
agreement,  to  terminate  them. 

No  facilities  are  proposed  to  be 
abandoned  herein. 


Comment  date:  May  25, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Koch  Gateway  Pipeline  Company 

(Docket  No.  CP94-526-0001 

Take  notice  that  on  May  4, 1994,  Koch 
Gateway  Pipeline  Company  (Koch).  P.O. 
Box  1478,  Houston,  Texas  77251-1478, 
filed  in  Docket  No.  CP94-526-000  a 
request  pursuant  to  §  157.205  and 
157.211  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  install  a  one-inch 
tap  in  Jefferson  Davis  Coimty, 
Mississippi,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-430-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Kodi  states  that  the  proposed  sales 
tap  will  serve  a  farm  tap  customer  of 
Entex,  Inc.  (Entex).  Koch  further  states 
that  the  volumes  proposed  to  be 
delivered  to  Entex  will  be  within 
Entex’s  currently  effective  entitlements. 

Comment  date:  June  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  CNG  Transmission  Corporation 
(Docket  No.  CP94-531-000) 

Take  notice  that  on  May  5,  1994,  CNG 
Transmission  Corporation  (CNG),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP94-531-000,  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  imder  the  Nattiral  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  a  new  transportation  tap  in 
Monongalia  Coimty,  West  Virginia 
under  CNG's  blanket  certificate  issued 
in  Docket  No.  CP82-53  7-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CNG  states  that  the  facility  would 
serve  as  a  new  delivery  point  to  Hope 
Gas,  Inc.  (Hope),  a  local  distribution 
company  and  an  affiliate  of  GvJG.  CNG 
further  states  that  Hope  would  install  a 
small  meter  and  regulation  (M&R) 
station  to  serve  the  new  Jamestown 
Residential  Subdivision,  which  is 
currently  under  construction,  south  of 
Morgantown,  West  Virginia. 

CNG  says  that  it  would  tap  into  its 
existing  10-inch  TL-387  pipeline 
located  near  Morgantown,  fdonongalia 
County,  West  Virginia,  with  Hope’s  new 
small  M&R  station  being  adjacent  to 
CNG’s  TL-387  pipeline. 

CNG  states  it  would  transport  the 
quantities  for  Hope,  destined  for  the 
new  residential  development,  under 
e.xisting,  certificated  Part  284 


transportation  arrangements  with  Hope. 

In  order  to  make  deliveries  to  Hope,  for 
redelivery  to  the  residential 
development,  CNG  must  construct  a 
two-inch  "hot”  tap  and  valve  on  its  TL- 
387  pipeline.  The  total  estimated  cost  of 
CNG’s  construction  is  $2000,  which  is 
to  be  fully  reimbursed  by  Hope. 
Additionally,  Hope  would  be  installing 
a  new  meter  and  regulator  within  a  20- 
foot  by  20-foot  fenced  area  within  CNG’s 
existing  TL-387  right-of-way.  The 
maximum  design  capacity  of  the  2-incb 
tap  and  M  &  R  is  500  Mcf  per  day,  it 
is  stated. 

Additionally,  CNG  states  that  it  has 
sufficient  system  delivery  capacity  to 
deliver  these  quantities,  imder  existing 
contractual  arrangements  with  Hope, 
without  disadvantaging  its  existing 
customers.  Finally,  CNG  verifies  that  the 
proposed  construction  complies  with 
the  requirements  of  Subpart  F  of  Part 
157  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act. 

Comment  date:  June  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonmeni 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
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intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  thie  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-12084  Filed  5-17-94;  8:45  am] 
BILUNQ  CODE  6717-01-P 


[Docket  No.  RP94-236-000] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

May  12, 1994. 

Take  notice  that  on  May  9, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheet: 
Third  Revised  Sheet  No.  705 

The  proposed  effective  date  of  the 
tariff  sheet  is  May  1, 1994. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  Section  37.1(f)  of 
the  General  Terms  and  Conditions  of  its 
tariff  in  order  to  allow  any  customer  to 
prepay  demand  surcharges  associated 
with  Algonquin’s  recovery  of  upstream 
pipeline  transition  costs,  thereby 
avoiding  carrying  charges.  In  addition, 
carrying  charges  shall  be  calculated  only 
on  any  remaining  unpaid  demand 
surcharge  obligations. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  May  19, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-12017  Filed  5-17-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-43-006] 

ANR  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  12. 1994. 

Take  notice  that  on  May  6,  1994,  ANR 
Pipeline  Company  (ANR)  tendered  for 
filing  as  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet,  proposed  to  be 
effective  May  1, 1994: 

First  Revised  Sheet  No.  108A 

ANR  states  that  the  purpose  of  the 
filing  is  to  correct  an  inadvertent  error 
in  pagination  sequence  for  Sheet  No. 
108A  contained  in  ANR’s  April  7, 1994, 
compliance  filing  herein.  ANR  states 
that  no  changes  are  proposed  to  the  text 
of  the  tariff  sheet  itself. 

ANR  states  that  all  persons  designated 
on  the  Restricted  Service  List  that  has 
been  established  by  the  Presiding 
Administrative  Law  Judge  in  this 
proceeding  have  been  provided  with 
this  filing  via  U.S.  Mail. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E., 
Washington,  DC  20426  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  May  19, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-12016  Filed  5-17-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RS92-6-019] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

May  12, 1994. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia),  ' 
on  May  10, 1994,  tendered  for  filing 
working  papers  in  accordance  with  the 
Federal  Energy  Regulatory 
Commission’s  (Commission)  order 
issued  on  March  17, 1994,  in  Docket  No. 
RS92-5-012,  et  al.,  66  FERC  ^  61,311. 
The  working  papers  show  the 
adjustments  made  by  Coliunbia  to  the 
March  1994  invoices  to  former  Rate 
Schedule  WS  customers  in  compliance 
with  the  March  17  order. 

Copies  of  the  filing  were  served  upon 
Columbia’s  firm  customers,  interested 
state  commissions,  and  to  each  of  the 
parties  set  forth  on  the  official  service 
list  in  these  proceedings. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  May  27, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interv'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashed, 

Secretary. 

[FR  Doc.  94-12018  Filed  5-17-94;  8:45  am] 
BILLING  CODE  6717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP94-33-000  and  RP94-33- 
001] 

Texas  Eastern  Transmission 
Corporation;  Motion  To  Place  Tariff 
Sheets  Into  Effect 

May  12.  1994. 

Take  notice  that  on  May  6, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  a  motion  to  place 
into  effect  as  of  May  8, 1994,  the 
following  revised  tariff  sheets: 

Fifth  Revised  Sheet  No.  625, 

Second  Revised  Sheet  No.  625A, 

Fourth  Revised  Sheet  No.  627, 

Third  Revised  Sheet  No.  628, 
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Second  Revised  Sheet  No.  628A. 

On  December  8, 1993,  the 
Commission  accepted  for  filing  and 
suspended  until  May  8, 1994,  the  above- 
referenced  tariff  sheets  contained  in 
Texas  Eastern’s  filings  dated  October  29, 
1993  in  Docket  No.  RP94-3 3-000  and 
November  8, 1993  in  Docket  No.  RP94— 
33-001.  Texas  Eastern  states  the  tariff 
sheets  provide  for  the  allocation  of  gas 
supply  realignment  and  stranded  costs 
to  applicable  firm  services  rendered 
pursuant  to  system  facilities  and  new 
incremental  facility  expansions 
implemented  on  or  after  June  1, 1993 
(the  effective  date  of  Texas  Eastern’s 
restructuring  in  Docket  No.  RS92-11- 
000). 

Texas  Eastern  states  that  copies  of  the 
filing  have  been  served  ui>on  each 
person  designated  on  the  official  service 
list  complied  by  the  Secretary  in  this 
proceeding  and  all  firm  customers  of 
Texas  Eastern. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  19, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretory. 

(FR  Doc.  94-12015  Filed  5-17-94;  8:45  am) 
BILLING  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100137:  FRL^779-31 

Cincinnati  Bell  Information  System 
Inc.;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
6ind  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  The  U.  S. 
Department  of  Justice  (DOJ)  and  its 
subcontractor  Cincinnati  ^11 
Information  System  Inc.  (CBIS),  under 


an  Interagency  Agreement  (lAG)  will 
perform  worit  for  the  EPA  Office  of 
Pesticide  Programs  and  will  be  provided 
access  to  certain  information  submitted 
to  EPA  under  FIFRA  and  the  FFEXIA. 
Some  of  this  information  may  have  been 
claimed  to  be  confidential  business 
information  (CBI)  by  submitters.  This 
information  will  be  transferred  to  EKDJ 
and  CBIS  consistent  with  the 
requirements  of  40  CFR  2.209(c)  and 
2.308(i)(2),  and  will  enable  DOJ  and 
CBIS  to  fulfill  the  obligations  of  the 
agreement. 

DATES:  DOJ  and  CBIS  will  be  given 
access  to  this  information  no  sooner 
than  May  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  234,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259 

SUPPLEMENTARY  INFORMATION:  Under 
lAG  Number  DW15936362-01,  DOJ  and 
CBIS  will  provide  technical  and 
operational  support  services  to  the 
Office  of  Pesticide  Programs  (OPP)  in 
support  of  maintenance  and 
enhancement  of  its  mainframe  systems 
and  LAN  systems  and  assistance  in 
developing,  testing,  and  converting  to 
an  OPP-wide  integrated  data  and  system 
design  after  appropriate  selection, 
configuration,  exercise,  and  approval  of 
the  host  environment. 

DOJ  and  OPP  have  jointly  determined 
that  the  lAG  herein  descrihad  involves 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  under 
this  lAG. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  7,  and  18  of 
FIFRA  and  under  sections  408  and  409 
of  FFDCA.  - 

In  accordance  with  the  requirement  of 
40  CFR  2.209(c),  2.307(h),  and 
2.308(h)(2),  this  lAG  with  DOJ  and  CBIS 
prohibits  use  of  the  information  for  any 
purpose  other  than  the  purposes 
specified  in  this  lAG;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency;  and 
requires  that  each  official  and  employee 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition,  EXDJ  and  CBIS  are  required  to 


submit  for  EPA  approval  a  security  plan 
imder  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  until  the  above 
requirements  have  been  fully  satisfied. 
Records  of  information  provided  under 
this  lAG  will  be  maintained  by  the 
Project  Officer  for  this  contract  in  OPP. 

All  information  supplied  to  DOJ  and 
CBIS  by  EPA  for  use  in  connection  with 
this  LAG  will  be  returned  to  EPA  when 
EKDJ  and  CBIS  have  completed  their 
work. 

List  of  Subjects 

Environmental  protection.  Transfer  of 
data. 

Dated:  May  5, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  94-11834  Filed  5-17-94;  8:45  am) 
BILUNO  CODE  6660-E0-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1925-OR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-1025-DR),  dated  April 
26, 1994,  and  related  determinations. 

EFFECTIVE  DATE:  May  12,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois  dated  April  26, 1994,  is  hereby 
amended  to  include  Public  Assistance 
in  the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  26, 1994: 

The  counties  of  Cass,  Champaign,  IDeWitl, 
Douglas,  Iroquois,  Menard,  Sangamon,  St. 
Claire,  and  Vermilion  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance.) 

The  counties  of  Alexander,  Calhoun, 
Greene,  Jersey,  Mason,  Monroe,  and  Piatt  for 
Individual  Assistance  and  Public  Assistance. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W’.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc.  94-12109  Filed  5-17-94;  8:45  am) 
BHXING  CODE  6718-02-M 


[FEMA-1 028-DR] 

Michigan;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Michigan 
(FEMA-1028-DR),  dated  May  10. 1994, 
and  related  determinations. 

EFFECTIVE  DATE:  May  10,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202j  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
10, 1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Michigan, 
resulting  from  a  severe  deep  freeze  on 
lanuaiy  10, 1994,  end  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (  ‘the  Stafford  Act”).  I, 
therefore;,  declaj-e  that  such  a  major  disaster 
exists  in  the  State  of  Michigan. 

In  order  ic  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 

Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assi.stance  will  be  hmited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  labile  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Gary  Pierson  of  the 


Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Michigan  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Charlevoix,  Cheboygan,  Chippewa,  Delta, 
Gogebic,  Houghton,  Mackinac,  Marquette, 
Ontonagon,  and  Schoolcraft  Counties  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Dated:  May  11, 1994. 

James  L.  Witt, 

Director. 

[FR  Doc.  94-12107  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  6718-02-M 


[FEMA-1027-DR] 

Nebraska;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nebraska 
(FEMA-1027-DR),  dated  May  9. 1994 
and  related  determinations. 

EFFECTIVE  DATE:  May  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
9, 1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq  ),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nebraska, 
resulting  from  a  severe  snow  and  ice  storm 
on  April  10-13, 1994,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
(“the  Stafford  Act”).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  cf 
Nebraska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 

Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  vmder  Executive  Order  12148.1 
hereby  appoint  Warren  M.  Pugh  Jr.  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nebraska  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Buffalo,  Custer,  Dawson,  Frontier.  Furnas. 
Garfield,  Gosper,  Harlan,  Hayes,  Hitchcock, 
Lincoln,  Phelps,  Red  Willow,  Sherman,  and 
Valley  Countries  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
82.516,  Disaster  Assistance.) 

Dated:  May  11, 1994. 

James  L.  Witt, 

Director. 

IFR  Doc.  94-12108  Filed  5-17-94;  8:45  am) 
BILLING  CODE  6718-02-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  t8a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between:  041894  and  042994 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


IBP,  Inc.,  International  Multifoods  Corporation,  Prepared  Foods,  Inc . 

CGW  Southeast  Partners  1,  LP.,  Compagnie  de  Saint-Gobain,  CertainTeed  Corporation . 

Berwind  Group  Partners,  Johnson  Worldwide  Associates,  Irtc.,  Porelon,  Inc . 

A.H.  Belo  Corporation,  Rampart  Broadcasting  Limited  Partnership,  Rampart  Operating  Partnership . 

Gerald  W.  Schwartz,  Edgewood  Tool  and  Manufacturing  Company,  Edgewood  Tool  and  Manufacturing  Com¬ 
pany  . 

Merrill  Lynch  Capital  Appreciation  Partner  No.  B.  XVII,  Merrill  Lynch  Capital  Appreciation  Partner  No.  B-V, 

LP,  R.l.  Holdings,  Inc . 

Merrill  Lynch  Capital  Appreciation  Partnership  No.  B-V,  C-Power  Companies,  Inc.,  C-Power  Companies,  Inc 

Boone  Pickens,  MESA  Inc.,  MESA  Inc . . . 

Hollywood  Park,  Inc.,  Turf  Paradise,  Inc.,  Turf  Paradise,  Inc  . 

Pogo  Producing  Company,  Maxus  Energy  Corporation,  Diamond  Shamrock  Offshore  Partners  Limited  Part¬ 
nership  . 

Continental  Bank  Corporation,  Baxter  International  Inc.,  Baxter  Healthcare  Corporation  . 

Wyoming  Valley  Health  Care  System,  Inc.,  Berwick  Health  Care  Corporation,  Berwich  Health  Care  Corpora¬ 
tion  . 

Aon  Corporation,  Bernard  A.  Schermer,  Independent  Dealer  Sen/ices,  Inc . 

Brothers  Gourmet  Coffees,  Inc.,  The  Procter  &  Gamble  Company,  Maryland  Club  Foods,  Inc  . 

USA  Waste  Services,  Inc.,  Envirofil,  Inc.,  Envirofil,  Inc . 

Carl-Zeiss-Stiftung,  Corning  Incorporated,  Corning  Incorporated  . 

Continental  Bank  Corporation,  Charles  A.  Rossi,  Jr.,  Rossi  Electronics,  Inc  . 

Fund  American  Enterprises  Holdings,  Inc.,  U  S  West,  Inc.,  Financial  Security  Assurance  Holdings  Ltd  . 

Chemical  Banking  Corporation,  The  Perkin-Elmer  Corporation,  PHI  (Phsical  Electronics)  Division  of  Perkirv 

Elmer  . 

First  Bank  System,  Inc.,  J.P.  Morgan  &  Co.  Incorporated,  Morgan  Guaranty  Trust  Company  of  New  York . 

John  M.  Hauck,  Roman  Company,  Roman  Company  . 

Merrill  Lynch  Capital  Ap)p)recialion  Rsp  No.  B-XXIV.  L.P.,  U.S.  West,  Inc.,  U.S.  West  Paging,  Inc  . 

Marvin  H.  Schein,  Estate  of  Jacob  M.  Schein,  Schein  Holdings,  Irtc . 

Community  Health  Care  Foundation,  Inc.,  Mid-America  Partners,  Ltd.,  DHEL-NEWCO,  L.C  . . 

Gaz  de  France,  Tejas  Power  Corpxxation,  Tejas  Power  Corparation . 

General  Public  Utilities  Corporation,  North  Canadian  Oils  Limited,  North  Canadian  Power  Incorparated . 

K  N  Energy,  Inc.,  American  Oil  and  Gas  Corparation,  American  Oil  and  Gas  Corparation . 

Cabot  Corparation,  K  N  Energy,  Inc.,  K  N  Energy,  Inc . 

Hyundai  Oil  Refinery  Co.,  Ltd.,  Salomon  Inc.,  Phibro  Energy  USA,  Inc . 

The  President  and  Fellows  of  Harvard  College,  Atlas  Cellular  Corparation,  Atlas  Cellular  Corparation . 

Castle  Harlan  Partners  II,  L.P.,  LMG  II,  Inc.,  Truck  Components  Ira  . . . 

Leonard  M.  Levie,  Arvin  Industries,  Inc.,  Schrader  Automotive,  Ira  . 

Warburg,  Piraus  Investors,  L.P.,  TheraTx,  lncorparated,,Th6raTx,  Incorparated  . 

TheraTx,  Incorparated,  Warburg,  Pincus  Investors,  L.P.,  PersonaCare,  Inc . 

Clear  Channel  Communications,  Inc.  Metroplex  Communications,  Ira.,  Metropiex  Communications,  Inc  . 

Charter  Communications,  L.P.,  William  W.  McDonald,  Citation  CaWevision,  Inc . 

Charter  Communications,  L.P.,  Annette  N.  McDonald,  La  Grange  Cablevision,  Inc . 

Tractebel  S.A.,  Tractebel  S.A.,  KES  Fichburg,  L.P  . 


PMN  No. 


94-1087 

94-1068 

94-1135 

94-1151 

94-1038 

94-1111 

94-1112 

94-1163 

94-1143 

94-1145 

94-1159 

94-1160 

94-1166 

94-1169 

94-1153 

94-1162 

94-1167 

94-1172 

94-1177 

94-1178 

94-1183 

94-1198 

94-1048 

94-1101 

94-1126 

94-1138 

94-1149 

94-1150 

94-1186 

94-1157 

94-1185 

94-1155  I 

94-1179  f 

94-1180 

94-1184 

94-1187 

94-1188 

94-1206 


Date  termi¬ 
nated 


04/18/94 

04/19/94 

04/19/94 

04/19/94 

04/20/94 

04/20/94 

04/20/94 

04/20/94 

04/22/94 

04/22/94 

04/22/94 

04/22/94 

04/22/94 

04/24/94 

04/25/94 

04/25/94 

04/25/94 

04/25/94 

04/25/94 

04/25/94 

04/25/94 

04/25/94 

04/26/94 

04/26/94 

04/26/94 

04/26/94 

04/26/94 

04/26/94 

04/26/94 

04/28/94 

04/28/94 

04/2/9/94 

04/29/94 

04/29/94 

04/29/94 

04/29/94 

04/29/94 

04/29/94 


For  Further  Information  Contact: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contract  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  94-12035  Fijed  5-17-94;  8;45  am) 
BILUNG  CODE  675(M>1-M 


[File  No.  892  3211] 

Wyatt  Marketing  Corp.,  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  the  two 
consent  agreements,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  a 
California-based  company  and  its  owner 
from  distributing  an  infomerical,  from 
making  false  claims  regarding  their  book 
on  the  availability  of  government  grants 
and  loans,  and  from  making  or  selling 
any  commercial  that  misrepresents  it  as 
an  independent  program,  rather  than  a 
paid  advertisement.  The  respondents 
would  be  required  to  have  a  disclosure 
statement  for  any  commercial  1 5 
minutes  or  longer,  and  to  have 
substantiation  for  future  claims 
regarding  the  availability  of  grants, 
loans  or  other  benefits  from  anv  source. 


DATES:  Comments  must  be  received  on 
or  before  July  18, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bloom,  FTC/New  York 
Regional  Office,  150  William  St.,  13th 
Floor,  New  York,  NY  10038.  (212)  264- 
1207. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  D.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  conseni 
agreements  containing  consent  orders  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  have  been  placed 
on  the  public  record  for  a  period  of  sixty 
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(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(bK6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Wyatt  Marketing  Corporation,  Inc.,  a 
corporation,  and  James  R.  Wyatt, 
Individually  and  as  an  Officer  and 
Director  of  Said  Corporation; 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

[File  No.  8923211) 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Wyatt 
Marketing  Corporation,  Inc.,  a 
corporation  (“Wyatt  Marketing”  or 
“proposed  respondent”),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
continuing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Wyatt  Marketing,  by  John  Roberts,  the 
trustee  appointed  to  the  Chapter  7 
bankruptcy  proceeding  of  Wyatt 
Marketing,  acting  for  and  on  behalf  of 
proposed  respondent  (“trustee”),  and  by 
Wyatt  Marketing’s  duly  authorized 
officer,  and  counsel  for  the  Federal 
Trade  Commission,  that: 

1 .  Proposed  respondent  Wyatt 
Marketing  (formerly  doing  business  as 
James  R.  Wyatt  &  Associates  and 
Cornerstone  Publishing)  is  a  corporation 
that  was  organized,  existing,  and  doing 
business  imder  and  by  virtue  of  the  laws 
of  the  State  of  California,  and  had  its 
principal  office  or  place  of  business 
located  at  4231  Pacific  Street,  suite  4, 
Rocklin,  California  95677. 

2.  On  October  18, 1990,  Wyatt 
Marketing  filed  a  petition  pursuant  to 
Chapter  11  of  Title  11,  United  States 
Bankruptcy  Code.  On  September  18, 
1991,  Wyatt  Marketing’s  Chapter  11 
bankruptcy  filing  was  converted  to  a 
Chapter  7  bankruptcy  proceeding  at  the 
request  of  the  proposed  respondent.  Mr. 
John  Roberts,  419  Main  Street,  suite  30, 
Placerv'ille,  California  95667,  is  the 
trustee  appointed  to  the  Eastern  District 
of  California’s  Wyatt  Marketing  Chapter 
7  bankruptcy  proceeding.  In  re  Wyatt 
Marketing  Carp.,  No.  90-26755-C-7 
(Bankr  E.D.  Cal.). 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

4.  Proposed  responeent  waives; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 


(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  recoil  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  w'hich  event  the 
Commission  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent;  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  the  trustee’s  address  as  stated  in 
paragraph  2  of  this  agreement  shall 
constitute  service  to  proposed 
respondent.  The  proposed  respondent 
waives  any  right  it  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

8.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 


contemplated  herelJy.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definition 

For  purposes  of  this  Order,  “grant" 
shall  mean  any  money  or  item  of  value 
that  is  given  or  awarded  without  a 
concomitant  obligation  to  repay  or  to 
provide  goods  or  services. 

I 

It  is  ordered  that  respondent  Wyatt 
Marketing  Corporation.  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  selling, 
broadcasting,  or  otherwise 
disseminating,  or  assisting  others  to  sell, 
broadcast  or  otherwise  disseminate,  in 
part  or  in  whole  the  program-length 
television  advertisement  entitled  “Focus 
On  Success”  for  the  book  entitled  101 
Ways  To  Get  Cash  From  The 
Government. 

II 

It  is  further  ordered  that  respondent 
Wyatt  Marketing  Corporation,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  The  Farmers  Home  Administration 
has  or  had  $5.7  billion  in  loan  money 
available  for  individuals  for  the 
purchase  of  single  family  homes  and 
apartments; 

B.  The  book  entitled  101  Ways  To  Get 
Cash  From  the  Government  gives  the 
reader  a  telephone  number  to  call  to 
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find  out  whether  she  or  he  has  overpaid 
into  the  Social  Security  System  and  to 
determine  whether  she  or  he  is  entitled 
to  a  refund  from  the  Social  Secmity 
Administration; 

C.  Individuals  can  or  could  retire 
before  age  65  and  still  collect  full  Social 
Security  retirement  benefits; 

D.  There  is  a  federal  agency  that  will 
or  would  loan  an  individual  with  a  good 
idea  for  a  business  up  to  $5  million  to 
start  a  business  or  expand  an  existing 
small  business  at  terms  of  3  percent  to 
7.5  percent  interest; 

E.  There  is  or  was  a  federal 
government  grant  program  available  for 
college  educational  purposes  under 
which  a  student  may  or  could  obtain  up 
to  $11,000  annually; 

F.  There  is  or  was  a  government 
student  loan  available  at  3  percent 
interest; 

G.  The  book  entitled  101  Ways  To  Get 
Cash  From  The  Government  contains 
information  on  seven  different  federally 
sponsored  programs  that  allow 
individuals  to  buy  a  house  with  $0 
down  and  at  loan  terms  of  1  percent 
annual  interest;  and 

H.  Consumers  who  make  use  of  the 
book  entitled  101  Ways  To  Get  Cash 
From  The  Government  realize  or  can 
realize  an  average  of  $87,500  in 
government  grants  and  loans. 

Ill 

It  is  further  ordered  that  respondent 
Wyatt  Marketing  Corporation,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any  direct 
or  implied  representation  concerning: 

A.  The  availability  of  grants,  loans  or 
other  benefits  from  any  source  for  any 
purpose; 

B.  Whether  any  book  or  other  writing 
contains  information  about  a  particular 
subject  or  topic; 

C.  The  terms  or  conditions  upon 
which  any  person,  firm,  agency,  or 
institution  will  award  a  grant,  loan  or 
other  benefit  to  any  other  person,  firm, 
or  organization; 

D.  The  terms  or  conditions  of  any 
government  or  private  business 
opportunity,  business  assistance 
program,  grant  program,  educational 
program,  loan  program,  housing 
procurement  or  other  procurement 
program;  or 


E.  Any  method  or  technique  for 
starting,  operating,  or  financing  any 
profession  or  business; 
unless,  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence  that  substantiates  the 
representation;  provided,  however,  that 
whenever  respondent  represents  that 
any  book  or  other  writing  contains 
information  about  a  particular  subject  or 
topic,  subpart  B.  shall  not  be  construed 
to  require  respondent  to  possess  and 
rely  upon  evidence  that  such 
information  in  said  book  or  other 
writing  is  true,  but  only  that  it  is  present 
in  said  book  or  other  writing. 

IV 

It  is  further  ordered  that  respondent 
Wyatt  Marketing  Corporation,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  representatives,  agents, 
and  employees,  directly  or  throu^  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  product  or  service,  in  or  affecting 
commerce,  as  “  commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  creating, 
producing,  selling  or  disseminating; 

A.  Any  advertisement  that 
misrepresents,  directly  or  by 
implication,  that  it  is  not  a  paid 
advertisement;  and 

B.  Any  commercial  or  other  video 
advertisement  fifteen  (15)  minutes  in 
length  or  longer  or  intended  to  fill  a 
broadcasting  or  cablecasting  time  slot  of 
fifteen  (15)  minutes  in  length  or  longer 
that  does  not  display  visually,  in  a  clear 
and  prominent  manner  and  for  a  length 
of  time  sufficient  for  an  ordinary 
consumer  to  read,  within  the  first  thirty 
(30)  seconds  of  the  commercial  and 
immediately  before  each  presentation  of 
ordering  instructions  for  the  product  or 
service,  the  following  disclosure: 

“THE  PROGRAM  YOU  ARE 
WATCHING  IS  A  PAID 
ADVERTISEMENT  FOR  (THE 
PRODUCT  OR  SERVICE).” 

Provided  that,  for  the  purposes  of  this 
provision,  the  oral  or  visual 
presentation  of  the  telephone  number  or 
address  for  viewers  to  contact  to  place 
an  order  for  the  product  or  service  shall 
be  deemed  a  presentation  of  ordering 
instructions  so  as  to  require  the  display 
of  the  disclosure  provided  herein. 

V 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent  or  its  successors  and 
assigns  shall  maintain  and  upon  request 


make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying, 
within  five  (5)  business  days  of  such 
request: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

VI 

It  is  further  ordered  that  respondent 
shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  respondent’s  current 
principals,  officers,  directors,  and 
managers,  and  to  all  persons,  agents  and 
representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order;  and 

B.  For  a  period  of  ten  (10)  years  from 
the  date  of  entry  of  this  Order,  provide 
a  copy  of  this  Order  to  each  of 
respondent’s  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  and  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order  who  are  associated 
with  the  respondent  or  any  subsidiary, 
successor,  or  assign,  within  three  (3) 
days  after  the  person  assumes  his  or  her 
position. 

VII 

It  is  further  ordered  that  respondent 
Wyatt  Marketing  Corporation,  Inc.  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  its  corporate 
structure,  including  but  not  limited  to 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
the  planned  filing  of  a  bankruptcy 
petition,  or  any  other  corporate  change 
that  may  affect  compliance  obligations 
arising  out  of  this  Order. 

VIII 

It  is  further  ordered  that  if  the 
respondent  is  no  longer  the  subject  of 
the  Eastern  District  of  California’s  Wyatt 
Marketing  Corporation,  Inc.  Chapter  7 
bankruptcy  proceeding  (No.  90-26755- 
C-7),  it  shall  within  sixty  (60)  days  after 
it  has  ceased  to  be  the  subject  of  such 
proceeding,  file  with  the  Federal  Trade 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order 
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The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Wyatt 
Marketing  Corporation,  Inc.,  a 
corporation,  and  James  R.  Wyatt 
(“proposed  respondent”),  individually 
and  as  an  officer  and  director  of  said 
corporation,  and  it  now  appearing  that 
the  proposed  respondent  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  IS  hereby  agreed  by  and  between 
James  R.  Wyatt,  individually  and  as  an 
officer  and  director  of  Wyatt  Marketing 
Corporation,  Inc.,  and  counsel  for  the 
Federal  Trade  Commission,  that: 

1.  Wyatt  Marketing  Corporation,  Inc. 
(formerly  doing  business  as  James  R. 
Wyatt  &  Associates  and  Cornerstone 
Publishing)  is  a  corporation  that  was 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California,  and  has  had  its 
principal  office  or  place  of  business 
located  at  4231  Pacific  Street,  Suite  4, 
Rocklin,  California  95677. 

2.  Proposed  respondent  James  R. 

Wyatt,  at  all  times  pertinent  herein,  has 
been  an  officer  and  director  of  Wyatt 
Marketing  Corporation,  Inc. 

Individually  or  in  concert  with  others, 
he  has  formulated,  directed,  and 
controlled  the  acts  and  practices  of  said 
corporation,  including  die  policies,  acts 
and  practices  of  said  corporation 
complained  of  herein.  Proposed 
respondent’s  principal  office  or  place  of 
business  has  been  the  same  as  that  of 
the  corporation. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

4.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirements  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

-  (d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 


such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
only  and  does  not  constitute  an 
admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law'  as  alleged  in  the 
draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
w'ithdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  w'ithout  further  notice  to  proposed 
respondent:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
w'ith  the  attached  draft  complaint  and 
its  decision  containing  the  follow'ing 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  he  might  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  he  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  he 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definition 

For  purposes  of  this  Order,  “grant” 
shall  mean  any  money  or  item  of  value 
that  is  given  or  awarded  without  a 
concomitant  obligation  to  repay  or  to 
provide  goods  or  services. 


It  is  ordered  that  respondent  James  R. 
Wyatt,  individually,  and  as  an  officer 
and  director  of  Wyatt  Marketing 
Corporation,  Inc.,  a  corporation,  and 
respondent’s  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
W'ith  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
serv  ice  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  selling, 
broadcasting,  or  otherwise 
disseminating,  or  assisting  others  to  sell, 
broadcast  or  otherwise  disseminate,  in 
part  or  in  whole  the  program-length 
television  advertisement  entitled  “Focus 
On  Success”  for  the  book  entitled  101 
Ways  to  Get  Cash  From  the  Government. 

II 

It  is  further  ordered  that  respondent 
James  R.  Wyatt,  individually,  and  as  an 
officer  and  director  of  Wyatt  Marketing 
Corporation,  Inc.,  a  corporation,  and 
respondent’s  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Ac’t,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that; 

A.  The  Farmers  Home  Administration 
has  or  had  $5.7  billion  in  loan  money 
available  for  individuals  for  the 
purchase  of  single  family  homes  and 
apartments; 

^,The  book  entitled  101  Ways  To  Get 
Cash  From  The  Government  gives  the 
reader  a  telephone  number  to  call  to 
find  out  whether  she  or  he  has  overpaid 
into  the  Social  Security  System  and  to 
determine  whether  she  or  he  is  entitled 
to  a  refund  from  the  Social  Security 
Administration; 

C.  Individuals  can  or  could  retire 
before  age  65  and  still  collect  full  Social 
Security  retirement  benefits; 

D.  There  is  a  federal  agency  that  will 
or  would  loan  an  individual  with  a  good 
idea  for  a  business  up  to  $5  million  to 
start  a  business  or  expand  an  existing 
small  business  at  terms  of  3  percent  to 
7.5  percent  interest; 

E.  There  is  or  was  a  federal 
government  grant  program  available  for 
college  educational  purposes  under 
which  a  student  may  or  could  obtain  up 
to  $11,000  annually; 
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F.  There  is  or  was  a  government 
student  loan  available  at  3  percent 
interest: 

G.  The  book  entitled  101  Ways  To  Get 
Cash  From  The  Government  contains 
information  on  seven  different  federally 
sponsored  programs  that  allow 
individuals  to  buy  a  house  with  $0 
down  and  at  loan  terms  of  1  percent 
annual  interest;  and 

H.  Consumers  who  make  use  of  the 
book  entitled  101  Ways  To  Get  Cash 
From  The  Government  realize  or  can 
realize  an  average  of  $87,500  in 
government  grants  and  loans. 

Ill 

It  is  further  ordered  that  respyondent 
James  R.  Wyatt,  individually,  and  as  an 
officer  and  director  of  Wyatt  Marketing 
Corporation,  Inc.,  a  corporation,  and 
respondent’s  agents,  representatives, 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service,  in  or  affecting  commerce,  as 
"commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any  direct 
or  implied  representation  concerning: 

A.  The  availability  of  grants,  loans  or 
other  benefits  for  many  source  for  any 
purpose; 

B.  Whether  any  book  or  other  writing 
contains  information  about  a  particular 
subject  or  topic; 

C.  The  terms  or  conditions  upon 
which  any  person,  firm,  agency,  or 
institution  will  award  a  grant,  loan  or 
other  benefit  to  any  other  person,  firm, 
or  organization; 

D.  The  terms  or  conditions  of  any 
government  or  private  business 
opportunity,  business  assistance 
program,  grant  program,  educational^ 
program,  loan  program,  housing 
procurement  or  other  procurement 
program;  or 

E.  Ary  method  or  technique  for 
starting,  operating,  or  financing  any 
profession  or  business; 

unless,  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence  that  substantiates  the 
representation;  provided,  however,  that 
whenever  respondent  represents  that 
any  book  or  otlier  writing  contains 
information  about  a  particular  subject  or 
topic,  subpart  B.  shall  not  be  construed 
to  require  respondent  to  possess  and 
rely  upon  evidence  that  such 
information  in  said  book  or  other 
writing  is  true,  but  only  that  it  is  present 
in  said  book  or  other  writing. 


IV 

It  is  further  ordered  that  respondent 
James  R.  Wyatt,  individually,  and  as  an 
officer  and  director  of  Wyatt  Marketing 
Corporation,  Inc.,  and  respondent’s 
agents,  representatives,  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  product  or 
service,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  creating, 
producing,  selling  or  disseminating: 

A.  Any  advertisement  that 
misrepresents,  directly  or  by 
implication,  that  it  is  not  a  paid 
advertisement;  and 

B.  Any  commercial  or  other  video 
advertisement  fifteen  (15)  minutes  in 
length  or  longer  or  intended  to  fill  a 
broadcasting  or  cablecasting  time  slot  of 
fifteen  (15)  minutes  in  length  or  longer 
that  does  not  display  visually,  in  a  clear 
and  prominent  manner  and  for  a  length 
of  time  sufficient  for  an  ordinary 
consumer  to  read,  within  the  first  thirty 
(30)  seconds  of  the  commercial  and 
immediately  before  each  presentation  of 
ordering  instructions  for  the  product  or 
service,  the  following  disclosure: 

"THE  PROGRAM  YOU  ARE 
WATCHING  IS  A  PAID 
ADVERTISEMENT  FOR  [THE 
PRODUCT  OR  SERVICE].” 

Provided  that,  for  the  purposes  of  this 
provision,  the  oral  or  visual 
presentation  of  the  telephone  number  or 
address  for  viewers  to  contact  to  place 
an  order  for  the  product  or  service  shall 
be  deemed  a  presentation  of  ordering 
instructions  so  as  to  require  the  display 
of  the  disclosure  provided  herein. 

V 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent  shall  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying,  within  five  (5) 
business  days  of  such  request; 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

VI 

It  is  further  ordered: 


A.  That  respondent  shall  pay  to  the 
Federal  Trade  Commission  as  consumer 
redress  the  sum  of  two  million  and  five 
hundred  and  sixty-eight  thousand  and 
four  hundred  and  forty-three  dollars 
($2,568,433);  provided  however,  that 
this  liabihty  will  be  suspended,  subjeci 
to  the  provisions  of  subparts  B  and  C 
below. 

B.  That  any  funds  paid  by  respondent 
pursuant  to  subpart  A  above  shall  be 
paid  into  a  redress  fund  administered  by 
the  Federal  Trade  Commission  and  shall 
be  used  to  provide  direct  redress  to 
purchasers  of  the  book  101  Ways  To  Got 
Cash  From  The  Government,  by 
respondent  James  R.  Wyatt.  If  the 
Federal  Trade  Commission  determines, 
in  its  sole  discretion,  that  redress  to 
purchasers  is  wholly  or  partially 
impracticable,  any  funds  not  so  used 
shall  be  paid  to  the  United  States 
Treasury.  Respondent  shall  be  notified 
as  to  how  the  funds  are  disbursed,  but 
shall  have  no  right  to  contest  the 
manner  of  distribution  chosen  by  the 
Commission. 

C.  That  the  Commission’s  acceptance 
of  this  Order  is  expressly  premised 
upon  the  financial  statements  and 
related  documents  provided  by 
respondent  to  the  Federal  Trade 
Commission,  including  the  Financial 
Statement  of  Debtor  form  that  was 
executed  by  James  R.  Wyatt  on 
November  15,  1992,  and  respondent’s 
written  responses  to  Commission 
inquiries,  subsequently  submitted  in 
January  1993  to  the  Federal  Trade 
Commission  (together  designated  as  the 
"Financial  Statements”).  After  service 
upon  the  respondent  of  an  order  to 
show  cause,  the  Federal  Trade 
Commission  may  reopen  this 
proceeding  to  make  a  determination 
whether  there  are  any  material 
misrepresentations  or  omissions  in  .said 
financial  statements  and  related 
documents.  Respondent  shall  be  given 
an  opportunity  to  present  evidence  on 
this  issue.  If,  upon  consideration  of 
respondent’s  evidence  and  other 
information  before  it,  the  Commission 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  said 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amoimt  of  monetary 
liability  of  two  million  and  five  huntlrt»d 
and  sixty-eight  thousand  and  four 
hundred  and  forty-three  dollars 
($2,568,443)  to  b^ome  immediately  duo 
and  payable  to  the  Federal  Trade 
Commission,  and  interest  computed  at 
the  rate  prescribed  in  28  U.S.C  1961,  as 
amended,  shall  immediately  begin  to 
accrue  on  any  unpaid  balance. 
Proceedings  initiated  under  Part  VI  are 
in  addition  to,  and  not  in  lieu  of,  any 
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other  civil  or  criminal  remedies  as  may 
be  provided  by  law,  including  any 
proceedings  the  Federal  Trade 
Commission  may  initiate  to  enforce  this 
Order. 

D.  Any  and  all  payments  required 
under  Paragraph  A,  including  any 
amounts  that  may  be  required  pursuant 
to  Paragraph  C,  constitute  compensation 
for  money  obtained  by  false  pretenses, 
a  false  representation,  or  actual  fraud, 
and  do  not  constitute  a  penalty  of  any 
sort  whatsoever. 

VII 

It  is  further  ordered  that  respondent 
shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  respondent’s  current 
principals,  officers,  directors,  and 
managers,  and  to  all  persons,  agents  and 
representatives  having  sales  advertising, 
or  policy  responsibility  with  respect  to 
the  subject  matter  of  this  Order;  and 

B.  For  a  period  of  ten  (10)  years  from 
the  date  of  entry  of  this  Order,  provide 
a  copy  of  this  Order  to  each  of 
respondent’s  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  and  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order  who  are  associated 
with  respondent  directly  or  through  any 
corporation,  partnership,  subsidiary,  or 
division,  within  three  (3)  days  after  the 
person  assumes  his  or  her  position. 

VIII 

It  is  further  ordered  that  respondent 
shall,  for  a  period  of  ten  (10)  years  from 
the  date  of  entry  of  this  Order,  notify  the 
Federal  Trade  Commission  within  thirty 
(30)  days  of  the  discontinuance  of  his 
present  business  or  employment  and  of 
his  affiliation  with  any  new  business  or 
employment.  Each  notice  of  affiliation 
with  any  new  business  or  employment 
shall  include  the  respondent’s  new 
business  address  and  telephone  number, 
and  a  statement  describing  the  nature  of 
the  business  or  employment  and  his 
duties  and  responsibilities. 

IX 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Federal  Trade  Commission  a  report, 
in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  he  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  agreements,  subject  to  final 
approval,  to  proposed  consent  orders 


from  respondents  James  R.  Wyatt 
(“JRW”)  and  Wyatt  Marketing 
Corporation,  Inc.  (“WMC”). 

Tne  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreements  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreements 
and  take  other  appropriate  action,  or 
make  final  the  proposed  orders 
contained  in  the  agreements. 

This  matter  concerns  the  program- 
length  advertisement.  Focus  on  Success 
(the  “Wyatt  infomercial’’),  for  a  book, 

101  Ways  to  get  Cash  From  the 
Government  (“the  Government  Benefits 
book’’)  which  purportedly  instructs 
consumers  how  to  obtain  government 
grants  and  loans  for  business  and 
educational  purposes. 

The  Commission’s  complaint  alleges 
that  the  Wyatt  infomercial  contains  the 
following  eight  false  representations 
concerning  the  availability  of 
government  grants  and  loans  for 
business  and  educational  purposes: 

•  The  Farmers  Home  Administration 
had  $5.7  billion  in  loan  money  available 
for  individuals  for  the  purpose  of  single 
family  homes  and  apartments; 

•  The  Government  Benefits  book 
gives  the  reader  a  telephone  number  to 
call  to  find  out  whether  she  or  he  has 
overpaid  into  the  Social  Security 
System  and  to  determine  whether  she  or 
he  is  entitled  to  a  refund  from  the  Social 
Security  Administration; 

•  Individuals  could  retire  before  age 
65  and  still  collect  full  Social  Security 
retirement  benefits; 

•  There  was  a  federal  agency  that 
w'ould  loan  an  individual  with  a  good 
idea  for  a  business  up  to  $5  million  to 
start  a  business  or  expand  an  existing 
small  business  at  terms  of  3  percent  to 
7.5  percent  interest; 

•  There  was  a  federal  government 
grant  program  for  college  educational 
purposes  under  which  a  student  could 
obtain  up  to  $11,000  annually; 

•  There  was  a  government  student 
loan  available  at  3  percent  interest; 

•  The  Government  Benefits  book 
contains  information  on  seven  different 
federally  sponsored  programs  that  allow 
individuals  to  buy  a  house  with  $0 
down,  and  loan  terms  of  1  percent 
annual  interest;  and 

•  Consumers  who  made  use  of  the 
Government  Benefits  book  could  realize 
an  average  of  $87,500  in  government 
grants  and  loans. 

The  complaint  further  alleges  that  the 
Wyatt  infomercial  is  deceptively 


misrepresented  as  an  independent 
television  program  and  not  paid 
advertising. 

The  proposed  consent  orders  are 
designed  to  remedy  the  advertising 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  orders  prohibits 
the  dissemination  of  the  Wyatt 
infomercial  for  the  Government  Benefits 
book. 

Part  II  of  the  proposed  orders 
prohibits  the  respondents  from  making 
the  specific  misrepresentations  alleged 
in  the  complaint. 

Part  III  01  the  proposed  orders 
prohibits  the  respondents  fi-om 
representing  the  availability  of  grants, 
loans  or  other  benefits  ft’om  any  source 
for  any  purpose  unless  such 
representation  is  substantiated  by 
competent  and  reliable  evidence. 
However,  whenever  respondents 
represent  that  any  book  or  other  writing 
contains  information  about  a  particular 
subject  or  topic,  respondents  shall  only 
be  required  to  substantiate  that  such 
information  is  present  in  the  book  or 
other  writing,  and  shall  not  be  required 
to  substantiate  the  information. 

Part  IV  of  the  proposed  orders 
prohibits  the  respondents  firom  creating 
or  disseminating  any  advertisement  that 
misrepresents  that  it  is  not  a  paid 
advertisement.  Any  commercial  or  other 
video  advertisement  fifteen  (15)  minutes 
or  longer  must  display  in  a  clear  and 
prominent  manner,  and  for  a  length  of 
time  sufficient  for  an  ordinary  consumer 
to  read,  within  the  first  thirty  (30) 
seconds  of  the  commercial  and 
immediately  before  each  presentation  of 
ordering  instructions  (an  oral  or  visual 
presentation  of  the  telephone  number  or 
address  for  viewers  to  contact  to  place 
an  order),  the  following  disclosure: 

“THE  PROGRAM  YOU  ARE 
WATCHING  IS  A  PAID 
ADVERTISEMENT  FOR  [THE 
PRODUCT  OR  SERVICE].’’ 

Part  V  of  the  proposed  orders  relates 
to  the  respondents’  obligations  to 
maintain  records. 

Part  VI  of  the  proposed  JRW  order 
requires  respondent  JRW  to  pay  to  the 
Federal  Trade  Commission  as  consumer 
redress  (and  if  redress  is  impracticable, 
the  United  States  Treasury)  the  sum  of 
$2,568,443.  However,  this  liability  will 
be  suspended  subject  to  the 
Commission’s  acceptance  of  the  reliance 
of  financial  statements  and  related 
documents  provided  by  respondent  JRW 
to  the  Federal  Trade  Commission. 

Part  VI  of  the  proposed  WMC  order. 
Parts  VII  and  VIII  of  both  proposed 
orders,  and  Part  IX  of  the  proposed  JRW 
order,  related  to  respondents’ 
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obligations  to  distribute  the  order  to 
current  and  future  officers  and 
employees,  to  notify  the  Commission  of 
changes  in  business  and  corporate 
structure  that  might  affect  compliance 
with  the  order,  to  notify  the 
Commission  of  any  changes  in  the 
business  or  employment  of  the 
individual  respondent,  and  to  file  one  or 
more  reports  detailing  compliance  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  of  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Benjamin  I.  Berman, 

Acting  Secretary. 

Concurring  Statement  of  Commissioner 
Roscoe  B.  Starek  III  in  the  Matter  of 
James  R.  Wyatt  &  Associates 

(File  No.  892-32111 

Although  I  generally  support  this 
matter,  I  have  reservations  about  the 
proviso  to  one  of  the  substantiation 
requirements  set  forth  in  the  proposed 
Order,  Part  III.  That  proviso  is  designed 
to  accommodate  the  Commission’s 
Mirror  Image  Doctrine,  which  provides 
as  follows: 

The  Commission,  as  a  matter  of  policy, 
ordinarily  will  not  proceed  against 
advertising  claims  which  promote  the  sale  of 
books  and  other  publications:  Provided,  The 
advertising  only  purports  to  express  the 
opinion  of  the  author  or  to  quote  the  contents 
of  the  publication;  the  advertising  discloses 
the  source  of  statements  quoted  or  derived 
from  the  contents  of  the  publication;  and  the 
advertising  discloses  the  author  to  be  the 
source  of  opinions  expressed  about  the 
publication.  Whether  the  advice  being 
offered  by  the  publication  will  achieve,  in 
fact,  the  results  claimed  for  it  in  the 
advertising  will  not  be  controlling  if 
appropriate  disclosures  have  been  made. 

This  policy  does  not  apply,  however,  if  the 
publication,  or  its  advertising,  is  used  to 
promote  the  sale  of  some  other  product  as 
part  of  a  commercial  scheme. 

Advertising  in  Books,  Enforcement 
Policy,  36  Fed.  Reg.  13414  (1971).  The 
Order  proviso,  however,  stales  as 
follows; 

IWlhenever  respondent  represents  that  any 
bcx)k  or  other  writing  contains  information 
about  a  particular  subject  or  topic,  (the 
referenced  substantiation  provision)  shall  not 
be  construed  to  require  respondent  to  possess 
and  rely  upon  evidence  that  such 
information  in  said  book  or  other  writing  is 
true,  but  only  that  it  is  present  in  said  book 
or  other  wanting. 

Thus,  the  Order  proviso  does  not 
require  respondents  to  make  the 
disclosures  required  under  the  Mirror 
Image  doctrine,  and  does  not  include 
the  exemption  from  protection  for 


publications  used  to  promote  the  sale  of 
other  products. 

An  inventive  respondent  could  devise 
a  deceptive  scheme  that  would  be 
protected  by  the  Order  pro\'iso,  but  not 
by  a  proviso  that  tracked  verbatim  the 
Commission’s  Mirror  Image  Doctrine. 
Accordingly,  in  order  to  limit  the 
possibility  that  our  orders  would  protect 
deceptive  speech,  I  would  prefer  that,  in 
the  future,  safe  harbors  designed  to 
accommodate  the  Mirror  Image  Doctrine 
simply  track  the  Doctrine  verbatim. 

IFR  Doc.  94-12034  Filed  5-17-94;  8:45  am) 
Blt-CINO  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  the  Administration  for 
Children  and  Fcunilies  (ACF)  is 
requesting  approval  for  the  instruments 
to  be  used  to  collect  child  welfare  data 
from  the  States  are  part  of  the  Voluntary 
Cooperative  Information  System  (VCIS) 
formerly  operated  by  the  American 
Public  Welfare  Association  as  part  of  a 
cooperative  agreement  with  ACF.  These 
data  will  provide  a  statistical 
information  on  the  characteristics,  legal 
status,  location  and  length  of  stay  of 
children  being  served  by  the  States  and 
Territories  that  administer  State  plans 
under  Title  FV-B  and  Title  FV-E  of  the 
Social  Security  Act. 

Addressees:  Copies  of  this 
information  collection  request  may  be 
obtained  from  Edward  E.  Saunders  of 
the  Office  of  Information  Systems 
Management,  ACF,  by  calling  (202)  205- 
7921. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to;  Laura  Oliven, 
OMB  Desk  Officer  for  ACF,  OM3 
Reports  Maiiagement  Branch,  New 
Executive  Office  Building,  room  3002, 
725  17th  Street,  NW.,  Washington,  DC 
20503,  (202)  395-7316. 

Information  on  Docur  2nt 

Title:  Collection  of  Child  Welfare  Data 
under  the  Cooperative  Information 
System  (VCIS) 

OM3  No.: 

Description:  The  Administration  for 
Children  and  Youth  (ACF)  has  been 
collecting  national  child  welfare  data 
since  1982  through  a  cooperative 
agreement  awarded  to  the  American 


Fhiblic  Welfare  Association  (APWA). 

The  APWA  has  established  the 
Volimtary  Cooperative  Information  , 
System  (VCIS)  as  the  mechanism  to 
collect  these  date.  The  data  for  1990 
were  recently  collected  during  1993. 

From  1981  through  1990,  VCIS  has 
served  the  data  needs  of  the  Congress, 
federal  agencies,  state  human  service 
agencies,  and  many  advocacy  and 
research  organizations.  The  purpose  of 
this  data  collection  request  is  to 
continue  the  VCIS  for  1991  through 
1993  throu^  the  procurement  process. 

The  VCIS  questionnaire  that  nas  been 
in  use  since  1987  will  continue  to  be 
used  for  these  three  collections.  The 
questionnaire  is  divided  into  two  parts: 
Part  I,  “Children  in  Substitute  Care”  and 
Part  II,  “Adoption  Information,’*  The 
questionnaire  is  designed  to  gather 
aggregated  state  statistics  on  a  total  of  32 
data  items.  Twenty-two  of  the  data 
items  requested  information  on  a  point- 
in-time  basis,  while  ten  items  ask  for 
information  on  a  cumulative  basis. 
Fourteen  of  the  questions  pertain  to 
children  in  substitute  care,  the 
remaining  eighteen  are  adoption 
questions.  The  majority  of  questions 
deal  with  demographic  characteristics  of 
children  in  substitute  care  and  who 
have  been  adopted.  The  demographic 
questions  pertain  to  race/ethnicity, 
reasons  for  entering  care,  eligibility 
status,  age,  time  in  care,  type  of  care 
arrangements,  sex,  status  of  parental 
rights,  disability  conditions,  number  of 
placements,  and  permanency  plan  goals. 

Section  476  (b)  of  the  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980  (Pub.  L.  96-272)  requires  that 
states  submit  statistical  reports  as 
required  by  the  Secretary  of  HHS 
regarding  the  children  for  whom 
payments  are  made,  including  such 
information  as  demographic 
characteristics,  legal  status,  location  and 
length  of  stay  in  foster  care. 

More  recently,  section  9443  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L.  99-50G)  amended  Title 
FV-E  of  the  Social  Security  Act  and 
authorized  the  creation  of  a  National 
Committee  on  Adoption  and  Foster  Care 
Information.  This  committee  issued  a 
report  in  the  fall  of  1987  and 
recommended  that  the  collection  of 
foster  care  and  adoption  data  from  state 
children  welfare  agencies  be  mandated, 
effective  October  1991.  Subsequently, 
the  Administration  for  Children  and 
Families  (ACF)  (formerly  the  Office  of 
Human  Development  Services)  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  September  27, 1990,  describing 
federal  regulations  (Adoption  and  Foster 
Care  Reporting  System  (AFCARS) 
rtigarding  a  federally  mandated  « 
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reporting  system  for  adoption  and  foster 
care  data.  This  request  for  data 
collection  using  the  VQS  will  bridge  the 
gap  between  the  1990  data  coUection 
and  the  projected  start  of  the  mandatory 
data  collection  process  in  1994. 

Annual  Number  of  Respondents:  54. 
Annual  Frequency:  1. 

Average  Burden  Per  Response:  3. 

Total  Burden  Hours:  162. 

Dated:  May  5, 1994. 

Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

IFR  Doc.  94-12083  Filed  5-17-94;  8:45  ami 
BILUNG  CODE  4184-01-M 


[Program  Announcement  No.  ACVF-HS 
93.600-94-11 

Availability  of  Financial  Assistance  To 
Expand  Head  Start  Enrollment 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  [ACF>.  HHS. 

ACTION:  Announcement  of  financial 
assistance  to  expand  Head  Start 
enroUmenL 


SUMMARY:  The  Heed  Start  Bureau  of  the 
AdministraticBi  on  Children,  Youth  and 
Families  announces  that  competing 
applications  will  be  accepted  to 
establish  new  Head  Start  programs  or  to 
expand  current  programs  in 
geographical  areas,  including  Federally 
recognized  Indian  Resenratioos,  not 
currently  served  by  Head  Start. 

DATES:  The  closing  date  for  submission 
of  applicaticms  is  July  18, 1994. 

ADDRESSES:  Address  applications  to: 
Department  of  Health  and  Hiunan 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L’Enfant  Plaza.  SW.,  6th 
floor,  Washington.  DC  20447. 

FOR  FURTHER  INFORMATION  CONTACT;  FcM' 
applications  under  Categcxry  1 — ^The 
ACF  Regtonal  Office  wl^h  is 
responsible  fix-  the  Head  Start  programs 
in  your  State.  Regional  Office  telephone 
numbers  are  list^  in  appendix  A. 

For  applications  under  Category  2 — 
Lee  Fields,  Chief,  American  Indian 
Programs  Branch,  Program  Operations 
Division,  Head  Start  Bureau;  (202]  205- 
8437. 

Applicants  interested  in  receiving 
copies  of  applicable  law  and  regulatkms 
should  addr^  their  rer^ests  to  the 
persons  referred  to  above. 


SUPPLEMENTARY  INFORMATION: 

Part  I.  General  Information 
A.  Background 

This  annoimcement  solicits 
applications  from  eligible  applicants 
that  wish  to  compete  for  Head  Start 
grants  to  serve  low-income  preschool 
children  in  areas  not  currently  served  by 
Head  Start. 

In  fiscal  year  (FYJ  1994  Head  Start 
received  an  increase  in  funding  of  $550 
million.  Most  of  this  money  will  be 
allocated  to  Head  Start  programs  to 
improve  program  quality  and 
responsiveness  and  to  increase 
enrollment  in  areas  currently  served  by 
Head  Start.  Although  the  great  majority 
of  children  eligible  for  Head  Start  live 
in  areas  served  by  current  programs,  we 
are  committed  to  assuring  that  eligible 
children  in  all  communities  have  access 
to  Head  Start.  Therefore,  a  share  of  the 
new  FY  1994  funds — $5,048,000 — is 
being  reserved,  as  discussed  in  this 
announcement,  to  either  establish  new 
Head  Start  programs  in  unserved  areas 
or  to  expand  current  programs  into 
neighboring  areas  that  are  currently 
unserved.  We  plan  to  fund 
approximately  25  new  or  expanded 
programs. 

Applicants  seeking  funds  to  establish 
Head  Start  pn^ams  in  cmrrently 
unserved  areas  are  expected  to  establish 
programs  which  will  be  of  high  quality 
and  responsive  to  the  needs  of  the 
community.  Applicants  should  address 
how  program  ^aracteristics  such  as 
staff  compensation,  child-staff  ratios, 
transportation,  training,  and  facilities 
will  ensure  that  the  needs  of  the 
communities’  children  and  famihes  are 
well  met.  Applicants  may  propose  to 
use  a  portion  of  their  funding  to  provide 
full-day,  fuU-year  child  care  services  to 
Head  Start  fa^lies  who  need  such 
services.  Proposcds  should  include  a 
discussion  of  the  need  of  the 
community  for  full-day  and  full-year 
services  and,  for  applicants  proposing  to 
provide  such  services,  describe  how  the 
program  proposes  to  meet  those  needs. 

Expansion  applicaticHis  under  this 
announcffinent  should  be  submitted 
under  one  of  the  following  two 
categories; 

Category  1  Children  living  in  geographical 
areas  that  are  not  currently  served  by  Head 
Start.  A  list  of  unserved  areas  Is  included  in 
Table  A. 

Eligible  applicants  are  (a)  local  public  or 
private  lumprofit  ofganizatkma  tfa^  wish  to 
initiate  a  Head  Start  program  in  cme  or  more 
unservad  geographical  areas  and  (bj  Head 
Start  grantees  fi^  nearby  geegtaphical  areas 
that  wish  to  expand  their  |»ograms  into 
uQserved  geographical  areas. 


Category  2  Children  living  on  Federally 
recognized  Indian  reservations  where  a  Head 
Start  program  does  not  currently  operate. 

Eligible  applicants  are  Tribal  governments, 
or  agencies  designated  by  the  Tribcd 
government,  of  unserved  reservations  that 
wish  to  initiate  a  Head  Start  program. 

Applicants  must  designate  the  category  for 
which  they  are  applying. 

B.  Program  Purpose 

Head  Start  is  a  national  program 
providing  comprehensive 
developmental  services  primarily  to 
low-income  preschool  children  and 
their  fomilies.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  sociaL 
and  other  services.  In  addition.  Head 
Start  programs  are  required  to  provide 
for  the  direct  participation  of  the 
parents  of  enrolled  ^Idren  in  the 
development,  conduct,  and  direction  of 
local  programs.  Heeul  Start  currently 
serves  approximately  714,000  children 
through  a  network  of  1,395  grantees. 

While  Head  Start  is  targeted  primarily 
towards  children  v^ose  fiunilies  have 
incomes  at  or  below  the  poverty  line  or 
who  are  eligible  for  public  assistance, 
regulations  permit  up  to  10  percent  of 
the  Head  Start  children  in  local 
programs  to  be  from  famihes  which  do 
not  meet  these  low-iiKX>me  criteria. 

Head  Start  regulations  also  require  that 
a  minimum  of  10  percent  of  enrolfanent 
opportunities  in  each  fxogram  be  made 
available  to  children  with  disabilities. 
Such  children  are  expected  to  be 
enrolled  in  the  full  range  of  Head  Start 
services  and  activities  in  a  mainstream 
setting  with  their  non-disabled  peers 
and  to  receive  needed  special  education 
and  related  services. 

Statutory  and  Regulatory  Authority 

The  Head  Start  program  Is  authorized 
by  the  Head  Start  Act,  42  U.S,C  9801 
et  seq. 

The  relevant  regulations  are: 

45  CFR  part  1301,  Head  Start  grants 
administration. 

45  CFR  part  1302,  Policies  arid 
procedures  for  selection,  initial  funding, 
and  refunding  of  Head  Start  grantees, 
and  for  selection  of  replacement 
grantees. 

45  CFR  piart  1303,  Appeal  Procedures 
for  Head  Start  grantees  and  current  or 
prospective  delegate  agmKiies. 

45  CFR  part  1304,  Program 
Performance  Standards  for  the  operation 
of  Head  Start  programs  by  grantees  and 
delegate  agencies. 

45  CFR  part  1305,  Eligibility, 
Recruitment,  Selection,  Elnro^ent  and 
Attendance  in  Heed  Start 
45  CFR  part  1306.  Head  Start  Staffing 
Requirements  and  Program  Options. 
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45  CFR  part  1308,  Head  Start  Program 
Performance  Standards  on  Services  for 
Children  with  Disabilities. 

45  CFR  pent  74,  Administration  of 
Grants,  and  45  C^  part  92,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

C.  Available  Funds 

Category  1 .  A  total  of  approximately 
$4,298,000  will  be  made  available  under 
Category  1  of  this  announcement  for 
establishing  new  Head  Start  programs  in 
currently  unserved  geographical  areas, 
pursuant  to  the  authority  of  section 
640(a)(2)(D)  of  the  Head  Start  Act.  The 
available  funds  for  this  category,  which 
are  based  on  the  relative  unmet  need  for 
Head  Start  services  in  a  State’s  unserved 
counties  as  compared  to  all  other 
counties  in  the  State,  are  provided  in 
Table  B.  To  assure  that  the  program  can 
operate  cost-efficiently,  applicants  that 
are  not  current  Head  Start  grantees  will 
generally  not  be  funded  to  initiate  a  new 
program  in  unserved  geographical  areas 
for  less  than  60  children  unless  the 
applicant  can  justify  why  a  smaller 
enrollment  level  is  appropriate  for  the 
geographical  area  proposed  for 
expansion.  Current  Head  Start  grantees 
may  be  funded  for  as  little  as  one  class 
when  they  expand  into  an  unserved 
geographical  area  if  such  an  expansion 
would  be  cost  efficient.  We  anticipate 
awarding  20  to  25  grants  in  this 
category. 

Category'  2.  A  total  of  approximately 
$750,000  will  be  made  available  under 
Category  2  of  this  announcement  for 
applicants  applying  to  serve  children  on 
unserved  Federally  recognized  Indian 
reservations.  Applictmts  will  generally 
not  be  funded  for  less  than  60  children 
unless  the  applicant  can  justify  why  a 
lower  enrollment  level  is  appropriate. 
We  anticipate  awarding  no  more  than 
three  grants  in  this  category. 

D.  Eligible  Applicants 

Eligible  applicants  are  those  described 
in  section  A  above. 

Part  II.  Specific  Responsibilities 
A.  Application  Requirements 

Applicants  should  address  the 
following  requirements  in  their 
applications  for  financial  assistance.  In 
carrying  out  the  proposed  expansion  of 
Head  Start  enrollment  under  this 
announcement,  applicants  should: 

1.  Demonstrate  that  there  is  a  need  for 
assistance  based  on  the  stated  objectives  of 
the  program  the  applicant  intends  to  operate. 

2.  Assure  that  services  will  be  provided  to 
those  families  and  children  who  have  the 
most  serious  need  for  Head  Start  services.  All 
applicants  must  clearly  document  the 


number  of  unserved  Head  Start  eligible 
children  living  in  their  proposed  recruitment 
area. 

3.  Demonstrate  that  the  proposed  program 
is  consistent  with  the  needs  of  the  intended 
participants  and  the  community  proposed  to 
be  served  and  that  the  program  will  assure 

a  plan  to  provide  comprehensive  health, 
nutritional,  educational,  social,  and  other 
services.  Applicants  should  state  which 
program  option  or  options  would  be  most 
appropriate  for  the  community  (e.g.,  part  or 
full  day  center-based,  home-based,  or 
combination  option)  and  should  include  a 
plan  to  meet  the  needs  of  non-English 
language  children  in  the  community,  when 
appropriate. 

4.  Demonstrate  how  the  children  and 
families  proftcsed  to  be  enrolled  will  benefit 
from  the  services  provided  and  the  degree  to 
which  the  community  (or  communities)  to  be 
served  will  benefit  fr^m  the  proposed  Head 
Start  program.  Applicants  should  provide 
evidence  that  the  proposed  Head  Start 
program  enjoys  the  support  of  the 
community  to  be  served. 

5.  Assure  that  program  enrollment 
opportunities  are  made  available  to  children 
with  disabilities,  that  children  with 
disabilities  would  be  enrolled  in  the  full 
range  of  Head  Start  services  and  activities  in 
a  mainstream  setting,  and  that  children  with 
disabilities  would  receive  needed  special 
education  and  related  services. 

6.  Indicate  the  ages  of  the  children  to  be 
included  in  the  expansion  effort  and  explain 
why  children  of  those  ages  are  proposed. 

7.  Provide  for  the  involvement  of  parents 
and  other  community  members  and 
organizations  in  the  development  and 
planning  of  the  application.  Applicants 
should  ensure  that  the  plan  for  parent 
involvement  includes  efforts  to  involve  Head 
Start  parents  in  appropriate  educational 
activities  in  order  to  aid  their  children  to 
attain  their  full  potential. 

8.  Demonstrate  the  ability  and  experience 
to  administer  a  Head  Start  program.  Programs 
that  have  past  performance  in  providing 
services  comparable  to  Head  Start  should 
provide  information  on  the  provision  of  such 
services.  Applicants  must  also  demonstrate 
the  ability  to  provide  comprehensive  health, 
nutritional,  educational,  social,  and  other 
services. 

9.  Propose  to  implement  the  increase  in 
enrollment  in  a  timely  and  efficient  manner. 
This  includes  assuring  the  availability  of 
classroom  space  which  meets  required 
licensing  standards,  the  ability  to  provide 
adequate  transportation,  and  the  ability  to 
recruit  eligible  children  and  families. 

10.  Indicate  what  types  of  cooperative 
arrangements  have  been  made  with  other 
public  or  private  agencies  which  would  assist 
the  applicant  in  providing  quality  Head  Start 
services.  Such  cooperative  arrangements 
must  include  a  plan  to  coordinate  the 
proposed  Head  Start  program  with  other 
preschool  programs  and  with  the  educational 
programs  the  children  to  be  served  will  enter 
when  they  leave  Head  Start. 

11.  Describe  the  mechanisms  for  hiring 
teachers  who  have  received  appropriate 
training  or  have  experience  in  early 
childhood  education  and  for  providing 


employment  opportunities  for  residents  from 
the  service  area. 

12.  Propose  a  staffing  pattern  that  will 
enable  high  quality  services  to  be  provided 
in  all  component  areas.  Identify  all  proposed 
staff  or  staff  positions,  their  proposed  salary 
rates,  and  the  length  of  time  they  would  be 
employed  each  year. 

13.  Propose  a  plan  to  provide  child 
development  and  family  literacy  skills 
training  to  parents  of  children  who  will 
participate  in  the  program.  These  services 
may  be  provided  either  directly  or  through 
referral  to  educational  services  available  in 
the  community. 

14.  State  how  health  services  will  be 
obtained  from  other  sources  for  the  younger 
siblings  of  children  who  will  participate  in 
the  program,  if  the  applicant  chooses  to  assist 
the  younger  siblings. 

15.  Indicate  what  geographical  area  or 
areas  the  applicant  is  proposing  to  serve. 
Applicants  may  provide  additional,  verifiable 
demographic  data  if  they  wish  to 
demonstrate  that  the  number  of  eligible 
children  in  the  area  or  areas  proposed  for 
service  has  increased  at  a  significantly  faster 
rate  than  it  has  in  the  rest  of  the  State. 

16.  Explain  why  the  proposed  recruitment 
area  has  been  chosen  as  opposed  to  other 
possible  recruitment  areas  in  the  unserved 
geographical  areas.  Provide  information  on 
the  types  of  problems  confronting  those 
eligible  residents  of  the  proposed  service 
area,  including  data  on  the  extent  of  poverty 
in  the  area  and  what  other  services  are 
available  to  the  proposed  service  area’s  low- 
income  residents. 

17.  Describe  how  high  quality  ongoing 
services  will  be  provided  at  a  reasonable  cost. 
Provide  two  budgets,  one  for  start-up  costs, 
the  other  for  ongoing  operating  costs. 

18.  Explain  what  other  resources  in  the 
community  would  help  support  the  proposed 
expansion  in  enrollment. 

Waiver  of  Non-Federal  Share 
Requirement 

Section  640(b)  of  the  Head  Start  Act 
requires  that  at  least  20  percent  of  the 
total  cost  of  Head  Start  projects  come 
from  sources  other  than  the  Federal 
goveriunent.  The  non-Federal  share  may 
be  in  cash  or  in  kind.  In-kind 
contributions  must  be  fairly  valued  and 
may  include  facilities,  equipment,  or 
volunteer  services.  Section  640(b)  of  the 
Head  Start  Act  permits  a  grantee  to 
request  a  waiver  of  part  or  all  of  the 
required  non-Federal  share.  The  grantee 
must  demonstrate  that  it  has  made  a 
reasonable  effort  to  meet  the  non- 
Federal  share  requirement  and  is  unable 
to  do  so.  In  deciding  whether  to  grant 
the  W'aiver  request,  the  Department  will 
take  into  consideration  (1)  the  lack  of 
resources  available  in  the  community 
that  may  prevent  the  Head  Start  agency 
from  providing  all  or  a  portion  of  the 
non-Federal  contribution  *-*-*;  (2)  the 
impact  of  the  cost  the  Head  Start  agency 
may  incur  in  the  initial  years  it  carries 
out  such  program:  (3)  the  impact  of  an 
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unanticipated  increase  in  the  cost  the 
Head  Start  agency  may  incur  to  carry 
out  such  program;  (4)  whether  the  Head 
Start  agency  is  located  in  a  community 
adversely  affected  by  a  major  disaster; 
and  (5)  the  impact  on  the  community 
that  would  result  if  the  Head  Start 
agency  ceased  to  carry  out  such 
program. 

While  some  of  those  criteria  will 
likely  not  be  relevant  for  the  purposes 
of  this  announcement,  any  applicant 
which  believes  it  satisfies  one  or  more 
of  the  above  criteria  may  choose  to 
request  an  annual  wavier  of  non-Federal 
share.  Such  requests  will  not  be 
considered  by  the  panel  reviewing  the 
application,  but  will  be  evaluated  by  the 
responsible  ACF  staff  for  those 
applicants  selected  feu:  funding.  Any 
discussions  necessary  to  determine  the 
appropriateness  of  granting  a  waiver 
will  be  between  the  responsible  ACF 
staff  and  the  applicant. 

B.  Optional  Application  Requirements 
To  Purchase  Facilities 

Section  644(f)  of  the  Head  Start  Act 
allows  Head  Start  agencies  to  request 
approval  to  purchase  facilities  to  be 
used  to  carry  out  Head  Start  programs. 
We  are  hc^eful  that  many  programs  will 
be  able  to  obtain  donated  facilities.  We 
suggest  the  each  applicant  contact  its 
lo^  Public  Housing  Authority  to 
discuss  the  possibility  of  obtaining 
donated  space,  especially  when 
proposing  to  serve  children  living  in 
public  housing.  Where  demated  space 
cannot  be  found,  programs  may  choose 
to  use  grant  funds  to  rent  facilities. 
Applicants  may  request  one-time  fimds 
to  renovate  facilities  which  they  will  be 
renting. 

Applicants  proposing  to  purchase  a 
faciUty  as  part  of  the  FY  1994  expansion 
must  include  the  following  information 
in  their  applications,  as  required  by 
section  644(f)(2)  of  the  Act.  which  is 
quoted  below  in  the  underlined  text: 

(A)  A  description  of  the  site  of  the 
facility  proposed  to  be  purchased; 

In  describing  the  site,  applicants 
should  explain  how  the  location  of  the 
proposed  facility  is  appropriate,  given 
the  applicant's  proposed  service  and 
recruitment  area. 

(B)  The  plans  and  specifications  of 
such  facility; 

Applicants  must  provide  the  plans 
and  specifications  of  the  proposed 
facility,  i.e.,  the  type  of  structure,  its 
square  footage,  number  of  rooms, 
bathrooms  facilities,  kitchen  space,  etc. 
Applicants  must  also  provide 
information  on  the  property  on  which 
the  facility  is  located,  including  such 
information  as  the  location  of  proposed 


playground  equipment  and  the 
availability  of  parking. 

Applicants  must  demonstrate  that  any 
facility  proposed  for  purchase  complies 
or  will  be  able  to  comply,  after 
renovation,  with  all  State  and  local 
licensing  requirements  and  all 
accessibility  requirements  of  the 
Americans  with  Disabilities  Act. 

Applicants  must  describe  the 
proposed  uses  of  the  fecility  proposed 
for  purchase.  This  facility  should  be  one 
which  will  be  used  primarily  to  provide 
classroom  services  to  the  children  who 
will  be  enrolled  if  the  applicant  receives 
a  grant  award  in  FY  1994.  Part  of  the 
facility  may  be  used  for  non-classroom 
purposes,  such  as  parent  meeting  rooms. 

Applicants  must  provide  information 
on  what,  if  any,  renovations  will  be 
required  to  make  the  facility  suitable  for 
Head  Start. 

(C)  information  demonstrating  that — 

(i)  The  proposed  purchase  will  result 
in  savings  when  compared  to  the  costs 
that  would  be  incurr^  to  acquire  the 
use  of  an  alternative  facility  to  carry  out 
such  program;  or  *  *  *. 

Applicants  must  develop  complete 
business  proposals  which  show  the 
costs  and  benefits  of  purchase  as 
compared  to  rental.  In  developing  these 
prop>osals  applicants  should  consider 
not  only  the  relative  costs  of  a  mortgage 
versus  rent  but  any  related  costs,  such 
as  transportation  and  utilities. 

Applicants  must  also  describe  the 
proposed  one-time  costs  necessary  to 
purchase  the  fttcility. 

Applicants  must  clearly  state  what 
method  is  being  proposed  to  purchase 
the  requested  facility;  that  is,  whether 
the  applicant  is  seeking  one-time  funds 
to  buy  the  facility  outr^ht,  thus 
incurring  no  mortgage  obligation,  or 
whether  the  request  is  to  use  grant  funds 
to  offset  mortgage  costs.  In  either 
situation  the  applicant  must  also  clearly 
state  what  the  anticipated  costs  will  be 
for  any  proposed  down  payment, 
necessary  closing  costs,  and  any 
renovation  costs  necessary  to  inake  the 
facility  suitable  for  Head  Start 

All  relevant  cost  allocation  principles 
will  apply  if  applicants  are  proposing  to 
purchase  facilities  which  will  not  be 
used  exclusively  by  the  Head  Start 
program. 

(ii)  the  lack  of  alternative  facilities 
will  prevent  the  operation  of  such 
program  *  *  *. 

Any  applicant  asserting  that 
alternative  facilities  are  lacking  must 
Include  with  its  proposal  an  explanation 
of  the  process  that  was  used  to 
determine  that  there  were  no  alternative 
facilities  available. 

(D)  Such  other  infonnation  and 
assurances  as  the  Secretary  may  require. 


Applicants  must  address  whether  the 
facility  proposed  to  be  purchased  will 
make  it  easier  for  the  applicant  to 
collaborate  with  other  service  providers 
in  such  areas  as  child  care  and  health. 

Applicants  must  certify  that  they 
understand  that  45  CFR  74.32  (or  45 
CFR  92.31,  in  the  case  of  State  and  local 
governments  and  Federally  recognized 
Indian  tribes),  regarding  the 
Government’s  ri^ts  and  responsibilities 
for  properties  bought  in  whole  or  in  part 
with  Federal  funds,  will  be  applicable. 

A  Notice  of  Federal  Interest  in  any 
facility  purchased  with  grant  funds  will 
be  required. 

Applicants  are  reminded  that  the 
grantee  agency  will  need,to  apply  for 
and  obtain  a  mortgage  without 
assistance  from  the  Administration  for 
Children  and  Families. 

The  merits  of  any  applicant’s  facility 
request  will  not  be  judged  by  the  review 
panel.  For  applications  approved  for 
funding,  requests  to  purchase  facilities 
will  be  reviewed  by  the  Administration 
for  Children  and  Families  which  will 
determine  whether  or  not  to  approve 
such  requests. 

III.  Criteria  for  Review  and  Evaluation 
of  the  Grant  Application 

In  considering  how  applicants  will 
carry  out  the  responsibilities  addressed 
under  Part  II  of  this  aimouncement, 
competing  applications  for  finaiKhal 
assistance  will  be  reviewed  and 
evaluated  against  the  following  criteria 

A.  Objectives  and  Need  for  Assistance 
(20  points) 

The  extent  to  which  the  application 
pinpoints  any  relevant  physical, 
economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  grant;  demonstrates  the  need 
for  assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
and  provides  supporting  documentation 
or  other  testimonies  from  concerned 
interests  in  the  community  to  be  served 
other  than  the  applicant. 

Information  provided  in  response  to 
Part  n.  Section  A,  Numbers  1,  2,  and  3 
will  be  used  to  review  and  evaluate 
applicants  on  the  above  criterion. 

B.  Results  or  Benefits  Expected  (10 
points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived  and  describes  the  anticipated 
contribution  to  policy,  practice,  theory, 
and/or  resetirch. 

Information  provided  in  response  to 
Part  n.  Section  A,  Number  4  will  be 
used  to  review  and  evaluate  applicants 
on  the  above  criterion. 
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C.  Approach  (45  points) 

The  extent  to  which  the  application 
outlines  an  acceptable  plan  of  action 
pertaining  to  the  scope  of  the  project 
which  details  how  the  proposed  work 
will  be  accomplished;  lists  each 
organization,  consultant,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution; 
and  demonstrates  that  the  program 
would  employ  residents  of  the 
applicant’s  proposed  service  area. 

Information  provided  in  response  to 
Part  II,  Section  A,  Numbers  5-14  of  this 
announcement  will  be  used  to  review 
and  evaluate  applicants  on  the  above 
criterion. 

d.  Geographic  Location  (15  points) 

The  extent  to  which  the  application 
gives  a  precise  location  of  the  project 
and  area  to  be  served  by  the  proposed 
project  and  describes  the  families  to  be 
served. 

Information  provided  in  response  to 
Part  II,  Section  A,  Numbers  15  and  16 
of  this  announcement  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criterion. 

E.  Budget  Appropriateness  and 
Reasonableness  (10  points) 

The  extent  to  which  the  project’s  costs 
are  reasonable  in  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes.  The  extent  to  which 
assurances  are  provided  that  the 
applicant  can  and  will  contribute  the 
required  non-Federal  share  of  the  total 
project  cost. 

Information  provided  in  response  to 
Part  II,  Section  A,  Numbers  17  and  18 
of  this  announcement  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criterion. 

Part  IV.  The  Application  Process 
A .  A  vailability  of  Forms 

Eligible  agencies  interested  in 
applying  for  funds  must  submit  all  of 
the  required  forms  included  at  the  end 
of  this  announcement  in  Appendix  C. 

In  order  to  be  considered  for  a  Head 
Start  grant,  an  application  must  be 
submitted  on  Standard  Form  424.  Each 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award  and  must  contain  the 
certification  regarding  lobbying. 
Applications  must  be  prepared  in 
accordance  with  the  guidance  provided 
in  this  announcement 


J5.  Conference  for  Prospective 
Applicants 

A  conference  for  prospective 
applicants  will,  if  requested,  be 
conducted  at  the  appropriate  ACF 
Regional  Office  between  two  and  four 
weeks  after  the  publication  date  of  this 
announcement.  A  conference  will  also, 
if  requested,  be  held  in  Washington, 

D.C.,  for  prospective  applicants  for 
programs  proposing  to  serve  American 
Indian  families. 

At  these  conferences,  staff  will  answer 
questions  about  this  announcement  and 
about  the  Head  Start  program.  It  is  not 
necessary  to  attend  the  conference  to 
submit  a  grant  application. 

Information  about  the  location  and 
time  of  the  conferences  may  be  obtained 
by  calling,  for  applications  under 
Category  1,  the  appropriate  Regional 
Office  at  the  number  shown  in 
Appendix  A;  and  for  applications  under 
Category  2,  Lee  Fields,  Chief,  American 
Indian  Programs  Branch,  Program 
Operations  Division,  Head  Start  Bureau 
(202) 205-8437. 

C.  Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  are  required.  Completed 
applications  must  be  sent  to  Department 
of  Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  370  L’Enfant  Plaza,  S.W.,  6th 
Floor,  Washington,  D.C.  20447.  The 
program  armouncement  number  (ACYF- 
HS  93.600-94-1)  must  be  clearly 
identified  on  the  application. 

Applicants  must  also  indicate  in  Box  1 1 
on  Standard  Form  424  which  of  the  two 
categories  in  Section  A  above  is  being 
applied  for. 

Pleas  note  that,  in  order  to  make  the 
review  of  their  applications  easier, 
applicants  should  include  in  their 
,  proposals  a  Table  of  Contents,  page 
numbers,  and  an  abstract  or  brief 
summary  statement  of  the  proposal. 

D.  Application  Consideration 

Applicants  will  be  reviewed  against 
the  evaluation  criteria  outlined  in  Part 
III.  The  review  will  be  conducted  in 
Washington,  D.C.  Reviewers  will  be 
persons  knowledgeable  about  the  Head 
Start  program  and  early  childhood 
education  and  development,  including 
parents  of  Head  Start  children.  Federal 
staff,  and  other  experts,  such  as 
university  staff  or  the  staff  of  child 
development  projects. 

The  results  of  the  competitive  review 
will  be  taken  into  consideration  by  the 
Associate  Commissioner,  Head  Start 
Bureau,  who,  in  consultation  with  ACF 


Regional  officials,  will  recommend 
projects  to  be  funded.  The 
Commissioner  of  ACYF  will  make  the 
final  selection  of  the  applicants  to  be 
funded.  Applications  may  be  funded  in 
whole  or  in  part  depending  on  relative 
need,  applicant  ranking,  and  funds 
available. 

The  Commissioner  may  elect  not  to 
fund  any  applicants  that  have 
management,  fiscal,  or  other  problems 
and  situations  which  make  it  imlikely 
that  they  would  be  able  to  provide 
effective  Head  Start  services.  For 
example,  this  might  apply  to  a  current 
Head  Start  grantee  which  had  large, 
chronic  balances  of  imobligated  hmds 
due  to  poor  management,  or  one  that 
has  failed  to  serve  the  agreed  upon 
numbers  of  children.  Also,  the 
Commissioner  may  decide  not  to  fund 
projects  which  would  require 
unreasonably  large  initial  start-up  costs 
for  facilities  or  equipment.  In  addition, 
ACYF  will  assess  the  quality  of  current 
Head  Start  programs  applying  for 
expansion  funding,  using  information 
from  the  program  Information  Report, 
on-site  reviews,  cost  studies,  etc.,  and 
may  elect  not  to  provide  expansion 
funding  to  programs  experiencing 
problems  in  providing  quality  services. 
The  degree  of  community  support  will 
be  considered  when  selecting  among 
applicants  for  an  unserved  geographical 
area  whose  rankings  are  similar.  The 
Commissioner  may  also  take  into 
consideration  the  nature  and  extent  of 
poverty  in  different  unserved 
geographical  areas  when  making 
decisions  among  applicants  with  similar 
rankings. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  awarded,  the  terms  and 
conditions  of  the  grant,  the  effective 
date  of  the  grant  the  budget  period  for 
which  support  is  given,  the  non-Federal 
share  to  be  provided,  and  the  total 
project  period  for  which  support  is 
provided. 

E.  Closing  Date  for  Receipt  of 
Applications 

The  closing  date  for  the  submission  of 
applications  is  July  18, 1994. 

Deadline.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  the 
program  armouncement,  or 

2.  Sent  on  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review  under 
DHHS  GAM  Chapter  1-62.  (Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 


Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Notices 


25915 


obtain  a  legibly  dated  receipt  from  a 
commerci^  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications.  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
The  granting  agency  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  disruption  of  the  mails.  However,  if 
the  granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

F.  Paperwork  Reduction  Act  of  1 980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  recordkeeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  under  OMB  Control 
Number  0348-0043. 

G.  Executive  Order  12372 — Notification 
Process 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  Part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  imder  covered  programs. 

All  States  and  territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
American  Samoa,  and  Palau  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applications  from  Federally  recognized 
Indian  Tribes  are  exempt  from  E.O. 
12372. 

Applicants  from  these  eighteen 
jurisdictions  and  from  Federally 
recognized  Indian  tribes  need  take  no 
action  regarding  E.O.  12372.  All  other 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  application  and  to  receive 


any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  conunents  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  date  of  contact  if  no 
submittal  is  required)  on  the  SF  424, 
item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  applications 
submitted  under  this  announcement. 
Therefore,  the  comment  period  for  State 
processes  will  end  on  September  15, 
1994. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  accommodate 
or  explain  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to  the  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant  Plaza 
S.W.,  6th  Floor,  Washington,  D.C. 

20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  territory  is  included  at 
Appendix  B. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start)  , 
Dated:  April  12, 1994. 

Olivia  A.  Golden, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

Table  A 

Counties  Not  Currently  Service  by  Head 
Start  Programs  Funded  by  ACF  Regional 
Offices 

Alabama 

No  unserved  counties. 

Alaska 

Aleutian  Islands,  Juneau,  Lake  and 
Peninsula  Borough,  North  Slope, 
Northwest  Arctic  Borough,  Sitka, 
Skagway-Yakutat,  Southeast  Fairbanks, 
Yukon-Koyukuk. 

Arizona 

No  unserved  counties. 

Arkansas 

No  unserved  counties. 

California 

Alpine. 


Colorado  ' 

Cheyenne,  Custer,  Dolores,  Douglas, 
Elbert,  Grand,  Gunnison,  Jackson, 

Kiowa,  Kit  Carson,  Lincob,  Mineral, 
Moffat,  Ouray,  Phillips,  Pitldn,  Rio 
Blanco,  Routt,  San  Juan,  San  Miguel, 
Sedgwick,  Summit,  Teller;  The  cities  of 
Golden,  Wheatridge,  Columbine, 
Morrison,  Evergreen,  and  Moimtain 
View  in  Jefferson  County;  The  city  of 
Brush  in  Morgan  County;  The  city  of 
Estes  Park  in  Larimer  Coimty. 

Connecticut 
No  unserved  counties. 

Delaware 

No  unserved  counties. 

District  of  Columbia 
No  unserved  counties. 

Florida 

No  unserved  counties. 

Georgia 

Echols,  Taliaferro. 

Hawaii 

No  unserved  counties. 

Idaho 

Adams,  Boise,  Butte,  Clark,  Fremont, 
Jefferson,  Lemhi,  Madison. 

Illinois 

No  unserved  counties. 

Indiana 

Kosciusko. 

Iowa 

Adair. 

Kansas 

Anderson,  Barber,  Chase,  Chautauqua, 
Cheyenne,  Clark,  Coffey,  Comanche, 
Edwards,  Elk,  Ellsworth,  Gray,  Greeley, 
Greenwood,  Hamilton,  Harper,  Haskell, 
Hodgeman,  Kingman,  Kiowa,  Lane, 
Lincoln,  Logan,  Marion,  Meade, 
Mitchell,  Morris,  Morton,  Ness,  Norton, 
Osborne,  Ottawa,  Pawnee,  Phillips, 
Pratt,  Rawlins,  Rooks,  Sheridan,  Smith, 
Stafford,  Stanton,  Stevens,  Wallace;  All 
areas  outside  Hutchinson  Board  of 
Education  School  District  in  Reno 
County. 

Kentucky 

No  unserved  counties. 

Louisiana 
West  Feliciana. 

Maine 

No  unserved  counties. 

Maryland 

No  unserved  counties. 
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Massachusetts 
No  unserved  counties. 

Michigan 

No  unserved  counties. 

Minnesota 

No  uhserved  counties. 

Mississippi 
No  unserv’ed  counties. 

Missouri 

No  unserved  counties. 

Montana 

Big  Horn,  Carbon,  Carter,  Chouteau. 
Daniels,  Fallon,  Lake,  Pondera,  Powder 
River,  Prairie,  Richland.  Roosevelt, 
Rosebud,  Sheridan.  Stillwater,  Sweet 
Grass,  Teton,  Treasure,  Wibaux, 
Yellowstone  National  Park. 

Nebraska 

Arthur,  Banner,  Blaine,  Boyd,  Chase, 
Cuming,  Dixon,  Dundy,  Franklin. 
Frontier,  Furnas,  Garfield,  Gosper, 

Grant,  Heirlan,  Hayes,  Hitchcock, 

Hooker,  Johnson,  Keya  Paha,  Logan. 
Loup,  McPherson,  Nuckolls,  Pawnee, 
Perkins,  Pierce,  Rock,  Sioux,  Thomas, 
Washington,  Wheeler. 

Nevada 

Douglas,  Esmeralda,  Eureka,  Lander, 
Lincoln,  Nye,  Pershing,  Storey. 

New  Hampshire 
No  unserved  counties. 

New  Jersey 

No  unserved  counties. 

New  Mexico 
Harding,  Los  Alamos. 

New  York 

No  unserved  counties. 

North  Carolina 
Polk. 

North  Dakota 

Burke,  Cavalier,  Dickey,  Divide,  Eddy, 
Emmons,  Foster,  Grant,  Kidder,  La 
Moure,  Logan,  McIntosh,  McKenzie, 
McLean,  Mercer,  Mountrail,  Oliver, 
Renville,  Rolette,  Sargent,  Sheridan. 
Sioux,  Slope. 

Ohio 

No  unserved  counties. 

Oklahoma 

Dewey,  Grant,  Harper. 

Oregon 

Gilliam,  Harney,  Lake,  Sherman, 
Wheeler. 


Pennsylvania 
No  unserved  counties. 

Puerto  Rico 
No  unserved  counties.. 

Rhode  Island 
No  unserved  counties. 

South  Carolina 
No  unserved  counties. 

South  Dakota 
Corson,  Harding,  Perkins. 

Tennessee 

No  unser\'ed  counties. 

Texas 

Brewster,  Coke,  Culberson,  Delta, 
Franklin,  Jack,  JefT  Davis.  Kennedy, 

Kent,  McMullen,  Presidio,  Rains, 
Sterling,  Stonewall,  Terrell, 
Throckmorton,  Winkler;  All  areas 
outside  of  Tyler  ISD  in  Smith  County; 

All  areas  outside  of  Beaumont  ISD  and 
Port  Arthur  ISD  in  Jefferson  County;  All 
areas  outside  of  Midland  ISD  in 
Midland  County;  All  areas  outside  of 
West-Orange  Cove  ISD  in  Orange 
County;  All  areas  outside  of  Denton  ISD 
in  Denton  County. 

Utah 

Daggett.  Sanpete. 

Vermont 

No  unserved  counties. 

Virginia 

Bath,  Clarke,  Frederick,  Highland, 
King  George,  Prince  George,  The  cities 
of  Colonial  Heights,  Manassas  City, 
Manassas  Park,  Poquoson  City, 
Winchester. 

Washington 

Columbia,  Garfield,  Lincoln, 
Wahkiakum. 

West  Virginia 
No  unserved  counties. 

Wisconsin 

Kewaunee,  Ozaukee;  All  areas  outside 
of  the  Merrill  Area  School  District  in 
Lincoln  County;  All  areas  west  of 
Interstate  94  in  Kenosha  County. 

Wyoming 

Lincoln,  Teton,  Uinta. 


Table  B 

[State  Allocations — Estimated  State  Funding 
-Levels  for  Unserved  Counties] 


Colorado . .  S420,000 

Indiana .  300,000 


Table  B — Continued 

[State  Allocatiof>s — Estimated  State  Funding 
Levels  for  Unserwed  Counties] 


State 

Amount 

Kansas . . . 

370,000 

Montana . 

239,000 

Texas  . 

420,000 

Virginia . . 

320,000 

Wisconsin  . 

225,000 

‘Alaska,  California,  Georgia, 
Idaho.  Iowa,  Louisiana,  Ne¬ 
braska,  Nevada,  North  Caro¬ 
lina,  North  Dakota.  New  Mex¬ 
ico.  Oklahoma.  Oregon,  South 

Dakota,  Utah,  Washington,  and 
Wyoming  . 

2.004.000 

*  The  States  listed  above  did  not  have  suffi¬ 
cient  funds  available  in  their  unserved  coun¬ 
ties  allocation  to  allow  the  funding  of  a  new 
Head  Start  grantee.  Therefore,  allocations  for 
these  States  are  beku  pooled  together  and 
applicants  from  these  States  will  have  the  op¬ 
portunity  to  apply  for  a  portion  of  these  pooled 
funds.  In  the  following  States  all  counties  are 
served  t^  Head  Start  arxf  thus  there  are  no 
competitive  funds  available  for  expanding  into 
unserved  areas:  Alabama.  Arizona,  Arkansas, 
Connecticut,  Delaware,  Dist.  of  Columbia, 
Florida,  Hawaii,  lOirxxs,  Kentucky,  Maine, 
Maryland,  Massachusetts.  Michigan,  Min¬ 
nesota,  Mississippi,  Missouri,  New  Hampshire, 
New  Jersey,  New  York.  Ohio,  Pennsylvania, 
Puerto  Rico,  Rhode  Island,  South  Carolina. 
I  ennessee.  Vermont,  arxl  West  Virginia. 

Appendix  A 
ACF  Regional  Offices 
Region  I:  (617)  565-1150,  Connecticut, 
Maine,  Massachusetts,  New  Hampshire. 
Rhode  Island,  Vennont 
Region  II:  (212)  264—2974,  New  Jersey,  New 
York,  Puerto  Rico,  Virgin  Islands 
Region  III  (215)  596-1224,  Delaware,  District 
of  Columbia,  Maryland,  Pennsylvania. 
Virginia.  West  Virginia 
Region  TV (404)  331-2398,  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  Tennessee 
Region  V  (312)  353-4241,  Illinois.  Indiana. 

Michigan,  Minnesota.  Ohio,  Wisconsin 
Region  VI  (214)  767-2981,  Arkansas, 

Louisiana,  New  Mexico,  Oklahoma,  Texas 
Region  VII  (816)  426-5401,  Iowa,  Kansas, 
Missouri,  Nebraska 
Region  VIU  (303)  844—3106,  Colorado, 
Montana,  North  Dakota.  South  Dakota. 
Utah,  Wyoming 

Region  IX  (415)  556-1039.  Arizona. 

California,  Hawaii.  Nevada,  Outer  Pacific 
Region  X  (206)  553-0838,  Alaska.  Idaho, 
Oregon,  Washington 

American  Indian  Programs  (202)  205-6437 
Appendix  B 

Executive  Order  12372 — State  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Durm,  Attn:  Arizona  State 
Clearinghouse.  3800  N.  Central  Avenue, 
14th  floor,  Phoenix,  Arizona  65012, 
Telephone (602)  280-1315 
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Arkansas 

Ms.  Trade  L.  Copeland  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Aricansas  72203,  Telephone  (501)  682- 
1074 

California 

Mr.  Glenn  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research,  1400  Tenth 
Street,  Sacramento,  California  95814, 
Telephone  (916) 323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Mr.  Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt  and 
Development,  717  14th  Street,  N.W.,  Suite 
500,  Washington,  D.C.  20005;  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001, 
Telephone  (904) 488-8114 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  S.W.,  room  534 A, 
Atlanta,  Georgia  30334,  Telephone  (404) 
656-3855 

Illinois 

Mr.  Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 1 

Indiana 

Ms.  Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317) 232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Mr.  Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
I  40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  938,  Augusta,  Maine 
04333,  Telephone (207) 289-3261 


Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 

Telephone  (301) 225-4490 

Massachusetts 

Ms.  Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street,  room 
1803,  Boston,  Massachusetts  02202. 
Telephone  (617) 727-7001 

Michigan 

Mr.  Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson. 
Mississippi  39203,  Telephone  (601)  949- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751^834 

Nevada  _ 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  ATTN:  Mr.  Ron  Sparks, 

Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffery  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2’/i  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Mr.  Gregory  W.  Adkins,  Acting  Director, 
Division  of  Community  Resources,  New 
Jersey  Department  of  Community  Affairs, 
Trenton,  New  Jersey  08625-0803, 
Telephone (609) 292-6613 
Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka,  State  Review 
Process,  Division  of  Community  Resources. 
CN  814,  Room  609,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-9025 

New  Mexico 

Mr.  George  Elliott,  Deputy  Director,  State 
Budget  Division.  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New  Mexico 
87503,  Telephone  (505)  827-3640.  FAX 
(505) 827-3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (318)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  W.  Jones  Street, 


Raleigh,  North  Carolina  27603-8003, 
Telephone  (919) 733-7232 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Mr.  Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614) 466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 

265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and  questions 
to;  Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgees,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803) 734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor’s  Office  of 
Budget  and  Planning  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN;  Ms.  Carolyn  Wright, 
Room  116,  State  Capitol,  Salt  Lake  City, 
Utah  84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 

109  State  Street, 

Montpelier,  Vermont  05602, 

Telephone  (802)  328-3326 

W'esf  Virginia 

Mr.  Fred  Cutlip,  Director, 

Community  Development  Division, 

West  Virginia  Development  Office, 

Building  #6,  Room  553, 

Charleston,  West  Virginia  25305, 

Telephone  (304) 348-4010 

Wisconsin 

Mr.  William  C.  Carey, 

Federal/State  Relations  Office, 

Wisconsin  Department  of  Administration, 
101  South  Webster  Street, 

P.O.  Box  7864, 
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Milwaukee,  Wisconsin  53707, 
Telephone (608) 266-0267 

Wyoming 

Ms.  Sheryl  Jeffries, 

State  Single  Point  of  Contact, 
Herachler  Building, 

4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002, 
Telephone  (307) 777-7574 

Guam 


P.O.  Box  2950, 

Agana,  Guam  96910, 

Telephone (671)  472-2285 

Northern  Mariana  Islands 
State  Single  Point  of  Contact, 
Planning  and  Budget  Office, 
Office  of  the  Governor, 

Saipan,  CM, 

Northern  Mariana  Islands  96950 
Puerto  Rico 

Norma  Burgos/Jose  E.  Caro, 
Chairman/Director, 

Puerto  Rico  Planning  Board, 


Mr.  Michael  J.  Reidy,  Director, 

Bureau  of  Budget  and  Management  Research, 
Office  of  the  Governor, 


Minillas  Government  Center, 

P.O.  Box  41119, 

San  Juan,  Puerto  Rico  00940-9985, 

Telephone (809) 727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  No.  41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to:  Ms.  Linda 
Clarke,  Telephone  (809)  774-0750 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applioant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employment  Identification 
Number  (EIN)  as  assigned  by  the  Internal 
Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— “New”  means  a  new  assistance  award. 

— “Constitution”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
— “Revision”  means  any  change  in  the 
Federal  Government’s  Hnancial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catelog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  on/y  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body’s  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant’s  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,B,C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually)  a 
year)  and  Section  E  should  be  present  the 
need  for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 
Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 


For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s)  in  Column  (g)  and 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — show  the  total  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5,  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  fixjm  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 
Section  C.  Non-Federal-Resources 
Line  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State’s  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash  and 
inkind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 
Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  pmsonal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  68-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  8§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§  6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §§874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  Qood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Oear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
river  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.) 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laborator>’ 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

>^pplicant  Oiganization 


Title 


Date  Submitted 
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Appendix  D 

_ U.S.  Department  of  Health  and  Human  Services _ _  i 

_ Certification  Regarding  Drug-Free  Workplace  Requirements _ 

_ Grantees  Other  Than  Individuals _ _ 

By  signing  and/or  submitting  this  appiication  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Suhpart 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  maiatain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  faa  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  governmentwide  suspension  or  debarment 

Workplaces  tinder  grants,  for  grantees  other  than  mdividuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  appiication,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  m  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in' question  (see  above). 

Defmitions  of  terms  in  ^e  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules; 

’Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defmed  by  regulation  (21  CFR  1308.11  through  1308.15). 

’Conviction*  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

’Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

’Employee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  ’direct  charge’  employees;  (ii)  all  ’indirect  charge’  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifiea  that  it  will  or  will  continue  to  provide  a  drug-tree  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufaaure,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee’s  workplace  and  specifying  the  actions  that  will  ^  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  fiaragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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Appendix  E 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals; 

(a)  are  not  presently  debarred,  suspiended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  preswitly  indicated  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  “Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction.”  provided 
below  without  modification  in  all  lower  tier 


covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  had  its  principals; 

(a)  are  not  presently  deterred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
“Certification  Regarding  Debarment, 
Suspension,  Ineli^bility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions.”  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Appendix  F 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that; 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  widi  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  enteriqg  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 


Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Memtwr  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 
The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that; 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  “DwcVosure  Fonn  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


by 

OMbOOAd 


1.  Type  of  Federal  Action: 

□  a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Z  Status  of  Federal  Action: 

I  I  a.  bid/offer/application 
^  b.  initial  award 
c.  post-award 


3.  Report  Type: 

□  a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year  _  quarter 

date  of  last  report  ___ 


4.  Name  and  Address  of  Reporting  Entity: 

□  Prime  □  Subawardee 

Tier  ____ ,  H  known: 

Congressional  District  if  known: 

S.  If  Reporting  Entity  in  No.  4  is  Subawardec.  Enter  Name 
and  Address  of  Prime: 

Congressional  District,  if  known: 

4.  Federal  Department/Agency: 

7.  Federal  Program  Name/Descriplion: 

CFDA  Number,  if  aaohcable: 

B.  Federal  Action  Number,  if  known: 

9.  Award  Amount  if  known: 

S 

to.  a.  Name  and  Address  of  Lobbying  Entity 

b.  Individuals  Performing  Services  (including  address  if 

Ilf  indiyidiMl,  fast  name,  first  name,  vi/l: 

different  from  No.  lOaJ 

(last  name,  first  name.  Ml)’. 

Itntch  Conunuttion  Shtelli)  Sf-LLL-A.  H  ndcesiaryi 

11.  Amount  of  Payment  (checAc  af/ that  app/yi: 

13.  Type  of  Payment  (check  all  that  apply): 

S  □  actual  □  planned 

□  a.  retainer 

□  b.  one-time  fee 

1Z  Form  of  Payment  (check  aJI  that  apply): 

□  c  commission 

□  a.  cash 

□  d.  contingent  fee 

□  b.  in-kind:  specify,  nature 

□  e.  deferred 

value 

14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Dateis)  of  Service,  including  officeris).  employeeis). 
or  Memberis)  contacted,  (or  Payment  Indicated  in  Item  11: 


irijcTt  ConanuHion  ShttKt)  H  ifcm 


15.  Continuation  Sheet(s)  SF-UX-A  attached:  □  Yes 


14.  WantMMx  enufti  Vm  tarn  •  Mifttonud  by  mb  11  U.SC 

•Mban  1SU  Tlib  dadmub  ti  •■hbymi  •cimun  ■  •  mtianal  mpmmntumn 
•I  bci  vbbn  bibnai  mm  ptacad  by  iha  Ibr  abon  vban  thit 

•anaaeibn  »■  mada  m  awbud  «ia  Tbn  <acle«Mia  ■  b^yibd  | - -  le 

U.SC  11U  rSb  adawibuow  anil  ba  bpanad  la  Canpiau 
mouibi  and  adl  ba  a»ailibli  ta>  publn  aiiparnow  Any  pa  nan  mtm  imti  la 
<A>  bdiabd  dncleaub  inall  ba  tubbci  la  a  ml  panaify  al  nai  laai  dun 
110.000  and  nm  mm»  dun  1100.000  lo>  aach  auch  Iblufa 


Signature:  _ 

Print  Nairtc:  _ 

Title:  _ 

Telephone  Noj  . 


Federal  Use  Ofdy: 


Aulkdniad  tdf  Ideal  adproduClawi 
Standard  lerm  •  U1 


(FR  Doc.  94-12028  Filed  5-17-94;  8:45  am) 
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Availability  of  Discretionary  Grants  to 
Promote  Increased  Placement  of  Newly 
Arrived  Refugees*  in  Preferred 
Communities,  or  to  Respond  to 
Unanticipated  Arrivals  or  Significant 
Increases  in  Arrivals  of  Refugees  to 
Communities  Where  Adequate  or 
Appropriate  Services  Do  Not  Exist 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR). 

SUMMARY:  Tliis  Standing  Announcement 
invites  submission  of  grant  applications 
for  funding,  on  a  competitive  basis,  in 
two  categories: 

Category  1 — Preferred  Communities: 

To  promote  increased  placement  of 
arriving  refugees  in  Preferred 
Communities  where  refugees  have  the 
best  opportunities  to  achieve  early 
employment  and  sustain  economic 
independence  without  public 
assistance.  Preferred  communities 
should  have  a  history  of  low  welfare 
utilization  by  newly  arriving  refugees. 

In  addition,  refugees  should  have  a 
favorable  earned  income  potential 
relative  to  the  cost  of  living  and  to 
public  assistance  benefits  in  such 
communities.  Quality  of  life  and 
sociocultural  adjustment  factors  will 
also  be  considered.  Concurrently,  ORR 
seeks  to  decrease  placements  in 
communities  where  there  has  been  a 
history'  of  extended  welfare  use.  Awards 
in  this  category  will  be  made  as 
Cooperative  Agreements. 

Category  2 — Unanticipated  Arrivals  or 
Significant  Increases  in  Arrivals  of 
Refugees  to  Communities  where 
Adequate  or  Appropriate  Services  do 
not  Exist:  To  provide  services  to 
significant  numbers  of  refugee  arrivals, 
who  were  previously  unanticipated,  in 
communities  that  are  unable  to  provide 
appropriate  services.  Such  communities 
must  demonstrate  a  specific  need  for 
supplementation  of  available  resources 
for  such  populations.  The  arrivals  may 
be  new  populations  to  the  U.S.  or 
merely  new  to  the  location  requesting 
additional  resouroes.  Alternatively,  the 


*  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43.  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  nnder  sectkin  501  of  the  Refugee 
Education  Assistaftce  Art  of  1980  tPub.  L.  No.  96- 
422);  <2)  certain  Ameresians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988,  as 
included  in  the  ^  1966 Continuing  Resolution 
(Pub.  L  No.  100-202b  and  (3)  certain  Amoasians 
from  Vietnam,  indading  II.S.  citizens,  under  title 
II  of  the  Foreign  Of>erations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1989  (Pub.  L. 
No.  100-461),  1990  (Fhib.  L.  No.  101-167),  and  1991 
(Pub.  L.  No.  101-513).  For  convenience,  the  term 
refugee  is  used  in  this  ootice  to  encompass  all  such 
eligible  persons  unless  the  specific  context 
indicates  otherwise. 


arrivals  may  be  a  significant  and 
unanticipated  number  of  an  already 
existing  ethnic  group  in  the  community. 
Awards  in  this  category  will  be  grants 
and  not  Cooperative  Agreements. 

Projects  and  services  allowed  under 
this  announcement  are  described  in 
Sections  I  and  11  listed  below.  The 
application  must  state  specifically  for 
which  of  the  two  types  of  projects  the 
application  is  being  submitted. 

Awards  for  Preferred  Communities 
will  be  for  one-year  budget  periods, 
although  project  periods  may  be  for  up 
to  three  years.  Applications  for 
continuation  grants  to  extend  activities 
funded  beyond  the  one-year  budget 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  timely  and 
successful  completion  of  activities 
during  the  budget  period,  and  the 
Administration  for  Children  and 
Families  lACF)  determination  that  such 
continuations  would  be  in  the  best 
interest  of  the  Government. 

Awards  for  Unanticipated  Arrivals 
will  be  for  a  single  17-month  budget 
period.  Applicants  should  view  these 
resources  as  a  temporary  solution  to  the 
problem  of  inadequate  resources  for 
services  to  be  provided  to  the 
unanticipated  arrivals. 

Available  Funds:  In  FY  1994,  ORR 
expects  to  make  individual  grant  awards 
in  amounts  ranging  horn  $20,000  to 
$100,000.  Amounts  in  subsequent  years 
will  depend  upon  the  availability  of 
funding,  need,  and  the  best  interests  of 
the  Government.  In  FY  1994, 
approximately  $400,000  will  be 
available  for  awards  for  Preferred 
Communities  and  $200,000  for 
Unanticipated  Arrivals. 

The  Director  reserves  the  right  to 
award  more  or  less  than  the  funds 
described  above  depending  upon  the 
quality  of  the  applications  or  such  other 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  Government. 

Authorization:  Authority  for  this 
activity  is  contained  in  section 
412(c)(1)(A)  of  the  Immigration  and 
Nationality  Act,  as  amended  by  the 
Refugee  Act  of  1980,  section  311,  Pub. 

L.  No.  96-212  (8  U.S.G.  1522(c)),  the 
Refugee  Education  Assistance  Act  of 
1980.  section  501(a),  Pub.  L.  No.  96-422 
(8  U.S.C.  1522  note),  insofar  as  it 
incorporates  by  reference  with  respect 
to  Cuban  and  Haitian  entrants  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)  of 
the  INA,  as  cited  above,  and  the  Refugee 
Assistance  Extension  Act  of  1986,  Pub. 
L.  No.  99-605.  Section  412(c)(1)(A) 
authorizes  the  Director — 

To  make  grants  to.  and  enter  into  contracts 
with,  public  or  private  nonprofit  agencies  for 


projects  specifically  designed — (1)  to  assist 
refugees  in  obtaining  the  skills  which  are 
necessary  for  economic  self-sufficiency, 
including  projects  for  job  training. 
emplojTnent  services,  day  care,  professional 
refresher  training,  and  cRher  recertification 
services;  (ii)  to  provide  training  in  English 
where  necessary  (regardless  of  whether  the 
refugees  are  emplo)^  or  receiving  cash  or 
other  assistance);  and  (iii)  to  provide  where 
specific  needs  have  been  shown  and 
recognized  by  the  Director,  health  (including 
mental  health)  services,  social  services, 
educational  and  other  services. 

In  addition,  section  412(a)(2)(B)-{C) 
gives  the  Director  the  responsibility  to 
promote/encourage  refugee  resettlement 
in  communities  where  the  prospects  for 
early  self-sufficiency  are  good  iid  the 
history  of  welfare  utilization  is  low. 

Application  Submission:  Forms  and 
instructions  for  submitting  an 
application  may  be  obtained  by 
contacting  the  Office  of  Refugee 
Resettlement  at  the  address  below. 
Applications  which  fail  to  stipulate  the 
category  for  which  funding  is  being 
sought  will  not  be  considered  for 
funding. 

An  original  and  two  copies  of  all 
applications  should  be  submitted  to: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  370  L’Enfant  Promenade  SW, 
Sixth  Floor,  Washington,  DC  20447. 

Standing  Announcement:  This  is  a 
standing  announcement,  effective  until 
canceled  by  the  Director  of  the  Office  of 
Refugee  Resettlement.  The  closing  date 
for  submission  of  applications  to  be 
considered  for  FY  1994  is  July  18, 1994. 
In  future  fiscal  years,  closing  dates  will 
be  on  November  15,  March  15,  and  July 
15  of  each  year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Preferred  Communities:  Ms.  Marta 
Brenden 

Unanticipated  Arrivals:  Ms.  Judith  May, 
Office  of  Refugee  Resettlement,  370 
L’Enfant  Promenade  S.W., 
Washington,  D.C.  20447,  Telephone: 
Ms.  Brenden  (202)  205-3589.  Ms.  May 
(202)  205-3586 

I.  Category  1:  Pr^rred  Communities 

A.  Purpose  and  Scope: 

The  purpose  of  this  program  is  to 
enable  successful  applicants  to  defray 
the  costs  associated  with  resettling 
arriving  refugees  in  preferred 
communities  and  with  reducing  the 
numbers  of  refugees  placed  in  l^gh 
impact  sites.  To  be  considered  under  the 
announcement,  a  proposed  preferred 
community  would  ne^  to  receive  a 
minimum  of  100  refugees  annually. 

Preferred  Community  sites  refer  to 
those  localities  where  refugees  have  the 
best  opportunities  to  achieve  early 
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employment  and  sustain  economic 
independence  without  public 
assistance.  Preferred  commimities 
should  have  a  history  of  low  welfare 
utilization  by  newly  arriving  refugees. 

In  addition,  refugees  should  have  a 
favorable  earned  income  potential 
relative  to  the  cost  of  living  and  to 
public  assistance  benefits  in  such 
communities.  These  communities 
would  also  have  a  moderate  cost  of 
living,  good  employment  opportunities 
in  a  strong  entry  level  labor  market, 
affordable  housing,  low  out-migration 
rates  for  refugees,  religious  facilities — if 
important  to  the  refugees — local 
community  support,  receptive  school 
environments,  and  related  community 
features  which  contribute  to  a  favorable 
quality  of  life  for  arriving  refugees. 

ORR  suggests  that  applicants  will 
want  to  consider  arriving  refugees  for 
preferred  community  sites  who  have  the 
following  characteristics: 

•  Free  cases:  Those  refugees  who  are 
determined  in  the  allocation  process  to 
be  free  cases,  which  means  they  are 
unrelated  to  persons  already  living  in 
high-impact  communities. 

•  New  refugee  populations:  Those 
refugees  from  populations  recently 
determined  to  be  refugees  who  have  no/ 
few  existing  communities  within  the 
impacted  areas  of  the  United  States. 

•  Other  refugees:  The  applicant  may 
identify  refugees  who  would  accept  the 
opportunity  for  resettlement  (diversion 
to)  in  the  preferred  community:  i.e., 
there  are  refugees  who  are  resettled 
under  the  rubric  of  family  reunification, 
but  in  fact  are  distant  relatives  and 
friends.  These  refugees  may  voluntarily 
elect  placement  in  the  designated  sites. 

B.  Preferred  Community  Site  Selection: 

ORR  recognizes  that  extensive 
planning  has  to  occur  in  order  to 
increase  placements  to  preferred 
communities  while  concurrently 
reducing  placements  in  impacted  sites. 
Thus,  under  the  Cooperative  Agreement 
it  will  be  incumbent  upon  ORR  and  the 
grantee  to  assure  that  planning  and 
coordination  occur  locally  and 
nationally.  This  means  that  the  grantee 
and  its  local  sites  will  plan  and 
coordinate  with  ORR,  the  Department  of 
State  and  other  voluntary  agencies 
where  their  local  affiliates  place 
refugees  in  the  same  sites,  and  State 
governments  for  both  site  selection  and 
the  program  strategies  to  be  developed. 

The  application  may  be  from  an 
agency  placing  refugees  in  one 
commimity,  or  a  national  resettlement 
agency  whdch  has  multiple  local 
agencies  as  affiliates.  The  national 
agency  may  want  to  structure  the 


application  to  cover  multiple  sites 
during  the  three-year  project  period. 

The  application  may  be  submitted 
with  or  without  selected  sites.  If  the 
sites  have  been  selected,  the  application 
shall  include  the  sites  with  a 
description  of  the  site,  the  rationale  for 
selection,  the  planning  process  and 
coordination  activities  that  occurred 
prior  to  selection.  If  the  sites  are  not  yet 
selected,  the  application  shall  describe 
the  planning  process,  the  rationale  to  be 
used  for  site  selection,  and  planning  and 
coordination  activities  that  are  to  occur 
prior  to  selection.  In  all  cases,  site 
selection  that  occurs  after  application 
approval  will  require  ORR  concurrence 
under  the  terms  of  the  Cooperative 
Agreement. 

The  site  selected  may  be  one  that  has 
had  successful  refugee  placements  and 
may  have  capacity  for  additional 
successful  placements.  Or  the  site  may 
be  one  where  refugees  have  not 
previously  been  placed,  but  which  has 
all  the  elements  of  a  successful  refugee 
resettlement  community,  listed  in 
section  E.  2,  below. 

To  successfully  resettle  refugees,  the 
commimity  must  have  adequate  social 
services.  ORR  formula  social  services 
funding  is  awarded  proportionate  to  the 
number  of  new  arrivals  in  the  previous 
three  years.  This  announcement 
recognizes  that  increasing  resettlement 
in  specific  sites  will  not  get  reflected 
fully  in  the  ORR  formula  social  services 
awards  until  three  years  after  the 
placements.  For  this  reason,  services 
that  would  otherwise  be  provided 
through  the  State  formula  social  services 
allocations  may  be  included  in  the 
application  for  this  announcement. 
Planning  to  assure  an  orderly  transition 
and  complement  of  services  must  be 
done  in  concert  with  the  State.  The 
applicant  shall  describe  and  document 
this  coordination  and  planning.  It 
should  be  noted  that  newly  arriving 
refugees  are  eligible  for  any  existing 
services  provided  under  the  State’s 
social  service  formula  allocation  and 
that  the  State  is  required  to  make  an 
appropriate  portion  of  such  funds 
available  for  new  arrivals.  Therefore,  the 
application  shall  show  specifically  how 
the  funds  being  requested  will 
complement  the  services  made  availble 
by  the  State.  [It  should  also  be  noted 
that  while  a  State  should  not  duplicate 
services,  a  State  must  provide  services 
pursuant  to  45  CFR  400.145  to  a  refugee 
resettled  to  a  preferred  community  site 
if  funds  are  available  and  the  refugee  is 
not  receiving  such  services  from  a 
voluntary  agency  and  is  otherwise 
eligible.) 


C.  Eligible  Applicants: 

Eligible  Applicants  are  public  and 
private  non-profit  agencies  which 
currently  resettle  newly  arriving 
refugees  under  a  Reception  and 
Placement  Grant  with  the  Department  of 
State  or  with  the  Department  of  justice. 
This  announcement  is  restricted  to  these 
agencies,  because  placements  of  new 
arrivals  are  implemented  under  the 
terms  of  these  grants  and  no  other 
agencies  place  new  arrivals  or 
participate  in  determining  the  sites 
where  they  will  be  placed.  Applications 
shall  include  documentation  that  the 
applicant  is  a  recipient  of  a  Reception 
and  Placement  Grant.  Applications 
lacking  this  documentation  will  not  be 
considered. 

D.  Allowable  Activities 

ORR  will  accept  applications  under 
this  announcement  for  the  costs 
incurred  in  diverting  new  refugee 
placements  from  one  area,  for  increasing 
placements  in  preferred  communities, 
for  services  needed  for  the  increased 
placements  in  the  preferred 
communities,  for  the  planning  and 
coordination  processes,  and  for  the 
national  and  local  program  management 
costs  associated  vrith  these  activities. 

E.  Application  Content: 

In  preparing  the  application,  the 
applicant  must  include  the  following: 

1.  Description  of  the  proposed 
program.  Description  should  include 
anticipated  improved  resettlement 
opportunities,  the  employment  services 
to  be  provided  and  the  cost  implications 
in  both  the  impacted  and  preferred  sites 
for  local  resettlement  services. 

2.  A  description  of  sites  finm  which 
placements  will  be  diverted  and  the 
rationale.  A  list  of  the  designated  and 
potential  sites  and  the  rationale  for  each 
site  with  respect  to  the  following 
criteria: 

(a)  Local  community  support:  show 
by  letters,  financial  and  in-kind 
donations,  news  clippings,  etc.  that  the 
community  supports  the  placement  of 
these  refugees  in  their  area; 

(b)  State  consultation:  provide  copies 
of  letters  indicating  consultation; 

(c)  Evidence  of  availability  of  entry 
level  and  other  appropriate  employment 
opportunities:  for  example,  letters  from 
employers  who  have  refogees  working 
for  them  and  would  hire  more; 

(d)  History  of  low  out-migration  rates 
for  proposed  sites:  show  documentation 
for  the  last  two  years; 

(e)  Moderate  cost  of  living:  for 
example,  statements  of  volag  affiliates, 
statements  from  refugees; 

(f)  Low  welfare  grant  level  relative  to 
earnings  potential; 
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(g)  Qualified  staff:  give  job  description 
and  show  how  they  will  be 
linguistically  and  culturally  appropriate 
to  the  prospective  refugee(s); 

(h)  Affordable  housing:  provide 
average  rental  costs  for  apartments  of 
specified  number  of  bedrooms  and 
describe  access  to  and  distance  from 
services  and  potential  employment; 

3.  A  description  of  the  caseload{s) 

(free  cases,  ethnicity,  new  or  existing 
ethnic  group,  etc.)  to  be  served,  what 
interventions  will  be  used  to  promote 
stability  of  placements,  proposed 
numbers,  proposed  placement  schedule, 
back-up  strategy  should  the  proposed 
placement  schedule  fail. 

4.  Budget,  including  line  items  and  a 
narrative  justification  for  each  line. 
Discuss  relationship  between  costs 
proposed  for  this  grant  and  costs,  e.g., 
for  services,  which  will  be  covered  by 
e.xisting  refugee  or  mainstream  funding 
and  which  will  be  covered  by  this  grant. 

5.  A  description  of  the  national  and 
local  planning  process,  establishment  of 
coalitions  to  support  the  new 
placements,  and  the  consultative 
process  used  to  support  the  application 
and  envisioned  during  implementation. 
If  several  local  agencies  are  planning  a 
coordinated  project,  e.g.,  placing 
refugees  from  the  same  ethnic  groups  in 
the  same  designated  sites,  describe  the 
coordination  of  these  plans.  Include 
discussion  of  anticipated  outcomes  of 
the  placement  strategy  for  new  arrivals. 

6.  A  description  of  ndtional/local 
project  management.  A  discussion  of  the 
project’s  anticipated  outcomes,  e.g., 
employment  and  retention  rates,  welfare 
avoidance,  reductions,  and 
terminations.  A  discussion  of  proposed 
monitoring. 

F,  Application  Review  Criteria 

Preferred  Communities  applications 
will  be  reviewed,  scored  and  ranked 
utilizing  the  following  criteria: 

1.  Description  of  proposed  program, 
including  cost  implications  in  both  the 
impacted  and  preferred  communities. 
Description  should  include  the 
anticipated  improved  resettlement 
opportunities  and  the  employment 
services  to  be  provided.  (20  Points) 

2.  Description  of  the  preferred  sites 
proposed  in  terms  of  community 
support.  State/local  government 
consultation,  cost-of-living,  out¬ 
migration  history,  housing,  and 
employmient  availability,  welfare  grant 
levels  relative  to  potential  earnings,  and 
quality  of  life  features,  such  as  school 
environment  and  available  religious 
facilities.  Include  a  description  of  the 
sites  from  which  refugees  will  be 
diverted.  (25  Points) 


3.  Appropriateness  to  the  targeted 
population  of  the  proposed  shift,  and 
strategies  to  be  used  to  promote  stability 
of  placements.  (15  Points) 

4.  Reasonableness  of  the  budget  and 
adequacy  of  line  item  narrative; 
coordination  of  these  gremt  funds  with 
other  funds.  (15  Points) 

5.  Adequacy  of  planning  process  and 
reasonableness  of  anticipated  outcomes. 
(15  Points) 

6.  Description  of  national/local 
management,  including  objectives  and 
outcomes,  reporting  procedures,  data 
collection  and  monitoring.  (10  Points) 

11.  Category  2:  Unanticipated  Arrivals 
or  Increases  in  Arrivals  of  Refugees  to 
Communities  where  Adequate  or 
Appropriate  Services  Do  Not  Exist 

A.  Purpose  and  Scope 

The  purpose  of  this  program  is  to 
enable  communities  to  respond  to;  (1) 
The  arrival  of  new  ethnic  populations  of 
refugees  and  entrants  in  commimities 
where  the  existing  services  system  does 
not  have  appropriate  bi-lingual  capacity, 
or  where  the  arrivals  of  such 
populations  are  in  commimities  where 
refiigee  services  do  not  presently  exist; 
or  (2)  significant  increases  in  arrivals  of 
an  already  existing  ethnic  group  where 
the  existing  service  capacity  is  not 
sufficient  to  accommodate  them.  This 
grant  program  is  intended  to  provide  an 
emergency  response  capability  to 
provide  services  to  unanticipated  new 
arrivals  and  arrivals  for  which  the 
existing  services  system  cannot  respond 
adequately  because  available  funds  are 
already  obligated. 

Applications  will  be  accepted  only  for 
proposals  of  service  in  communities 
which  have  received,  or  expect  to 
receive,  minimally  100  or  more  persons 
annually  as  an  unexpected  population 
to  a  single  local  community.  This  is  a 
minimum,  not  a  standard.  The 
reasonableness  of  the  proposal  will 
depend  on  the  number  of  unanticipated 
arrivals  relative  to  the  anticipated 
number.  The  applicant  will  need  to 
make  the  case  that  the  unanticipated 
number  is  significant  in  the  local 
context.  Applications  which  do  not 
satisfactorily  document  all  arrivals,  both 
anticipated  and  unanticipated,  will  not 
be  considered. 

ORR  encourages  the  formation  of 
coalitions  of  organizations  which 
propose  to  serve  the  new  population(s) 
jointly,  but  only  one  agency  may  be 
designated  as  grantee,  and  that  agency 
will  be  responsible  for  administration  of 
the  project. 

As  noted  above,  grantees  should  view 
these  resources  as  a  temporary  solution 
to  the  challenge  of  program  transition. 


This  grant  program  is  intended  to 
supplement  a  State’s  existing  refugee 
services  network  by  responding  to 
unmet  needs  of  the  new  refugee 
populations,  with  the  expectation  that  a 
State  will  have  incorporated  services  for 
these  new  populations  into  their  refugee 
services  network,  funded  by  formula 
social  service  dollars,  by  the  end  of  the 
grant  project  period. 

B.  Eligible  Applicants 

Public  and  private  non-profit 
organizations  are  eligible  to  apply. 

C.  Allowable  Services 

ORR  will  accept  applications  under 
this  announcement  for  the  types  of 
activities  generally  funded  by  States 
under  their  social  services  formula 
allocation,  in  accordance  with  section 
412(c)(1)  of  the  Immigration  and 
Nationality  Act  for  refugee  social 
services.  In  general,  such  service 
categories  are  defined  as  employment 
services,  language  services,  and  support 
services.  Applications  under  this 
section  should  contain  references  to 
provision  of  appropriate  bi-lingual  and 
bi-cultural  service  delivery  and  the 
development  and  dissemination  of 
appropriate  orientation  materials. 
Services  provided  by  all  grantees, 
whether  private  or  public,  must  comport 
with  the  regulations  at  45  CFR  parts 
147(b),  150,  and  153-156  regarding 
eligibility  for  services,  scope  of  services 
and  priorities  for  services. 

D.  Application  Content 

1 .  A  description  of  the  applicant 
agency’s  qualifications,  including  key 
personnel,  to  carry  out  the  proposed 
activities  for  the  target  population  to  be 
served. 

2.  A  discussion  of  the  characteristics 
of  the  target  population  and  the  needs 
which  cannot  be  addressed  with  the 
refugee  program  currently  in  existence 
in  the  community.  Include  a  letter  from 
the  sponsoring  national  voluntary 
agency  or  agencies  substantiating  that 
there  will  be  the  unanticipated  arrival  of 
at  least  100  or  more  refugees  or  entrants 
from  the  target  population. 

3.  A  Description  of  the  planning 
process  used  in  developing  the 
proposal,  and  the  names  and  roles  of  the 
organizations  participating  in  this 
process,  as  well  as  the  roles  of  all 
organizations  which  will  be  involved  in 
serving  the  population. 

4.  A  description  of  the  strategy  to  be 
used  and  services  to  be  provided.  If  the 
proposal  was  developed  by  a 
consortium  or  other  combination  of 
entities,  the  role  of  each  must  be 
detailed.  The  applicant  must  describe 
the  specific  geographic  area(s)  and 
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client  group(s).  Include  a  letter  from  the 
State  verifying  that  the  services  are 
needed,  not  currently  available  and  not 
fundable  from  existing  resources,  and 
discussing  whether  the  State  intends  to 
integrate  these  services  into  the  State 
refugee  services  network. 

5.  A  description  of  the  anticipated 
outcomes,  including  the  number  of  job 
placements  and  90-day  retentions;  and 
the  anticipated  cases  of  welfare 
avoidance,  reductions  and  terminations. 

6.  A  management  plan  providing  for 
oversight,  monitoring,  and  submission 
of  reports. 

7.  A  line-item  budget  with  narrative 
justification  for  each  line,  including  a 
description  of  the  staffing  plan. 

E.  Application  Review  Criteria: 

Applications  in  the  Unanticipated 
Arrivals  category  will  be  reviewed, 
scored,  and  ranked  in  accordance  with 
the  following  criteria: 

1.  Qualifications  of  the  applicant 
agency  to  carry  out  the  proposed 
activities  for  the  target  population  to  be 
served.  (15  Points) 

2.  Adequate  discussion  of  the  unique 
characteristics  of  the  target  population 
to  demonstrate  that  the  applicant 
understands  the  characteristics 
requiring  the  additional  services.  (10 
Points) 

3.  Demonstration  that  the  planning 
process  leading  to  development  of  the 
proposal  was  appropriate.  (15  Points) 

4.  Appropriateness  of  the  strategy  and 
operational  plan  in  meeting  the  needs  of 
the  target  population,  including  joint 
planning  activities  and  leveraging  of 
other  Refugee  Program  or  mainstream 
service  providers.  (20  Points) 

5.  Appropriateness  of  the  anticipated 
outcomes.  (15  Points) 

6.  Adequacy  of  management  plan.  (10 
points) 

7.  Appropriateness,  cost-effectiveness, 
and  reasonablraiess  of  the  budget, 
including  the  staffing  plan  and 
qualifications  of  key  personnel.  (IS 
Points) 

III.  Administrative  Requirements 

A.  Availability  of  Application  Forms 

Federal  forms  necessary  for 
submission  of  an  application,  as 
described  below,  are  available  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources,  they  may 
be  obtained  by  writing  or  telephoning 
the  following  office:  Office  of  Refugee 
Resettlement,  370  L’Enfant  Promenade 
SW.,  Washington,  DC  20447, 
Telephone:  (202)  401-9251. 


B.  Application  Format  and  Procedures 

Applications  for  awards  under  this 
program  announcement  must  be 
submitted  on  Standard  Form  (SF)  424 
provided  for  that  purpose.  Each 
application  should  include  one  signed 
original  and  two  additional  copies  of  the 
following: 

1.  The  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  The  applicant  must 
be  aware  that  in  signing  and  submitting 
the  application  for  this  award,  he  or  she 
is  certifying  that  he  or  she  will  comply 
with  the  F^eral  requirements 
concerning  the  drug-free  workplace  and 
debarment  regulations. 

2.  A  completed  Budget  Information — 
Non-Construction  Programs  form  (SF- 
424A). 

3.  A  signed  Assurances — Non- 
Construction  Programs  form  (SF-424B). 

4.  A  Project  Narrative  consisting  of 
the  elements  described  imder  Category 
I,  Part  E,  or  Category  II,  Part  D,  above. 

C.  Deadlines 

1.  Applications  will  be  considered  to 
have  met  the  announced  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  this 
announcement,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency. 
Administration  for  C^ldren  end 
Families  (ACF),  in  time  for  the 
independent  review.  (Applicants  must 
be  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dat^  receipt  from  a 
commercid  carrier  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

2.  Applications  which  do  not  meet  the 
criteria  in  paragraph  a.  of  this  section 
are  considered  late  applications.  The 
ACF  shall  notify  each  late  applicant  that 
its  application  will  not  be  considered  in 
the  current  competition. 

3.  The  ACF  may  extend  the  deadline 
for  all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc.,  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  the  ACF  does  not 
extend  the  deadline  for  all  applicants,  it 
may  not  waive  or  extend  the  deadline 
for  any  applicant. 

4.  Once  an  application  has  been 
submitted,  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ORR.  An  application  with  an  original 
signature  and  two  copies  is  required. 
Applications,  if  mailed,  should  be 
addressed  to:  Administration  for 


Children  and  Families,  Division  of 
Discretionary  Grants,  370  L’Enfant 
Promenade,  SW,  6th  Floor,  Washington, 
DC  20447. 

Applications,  if  hand  delivered, 
should  be  taken  to:  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  901  D  Street<^W, 

6th  Floor,  Washington,  DC  20447. 

IV.  Intergovernmental  Review 

This  program  is  covered  by  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs,  and  45  CFR  part 
100,  Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  imder  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oklahoma,  Oregon, 
South  Dakota,  Virginia,  Washington, 
Pennsylvania,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  frnm  these  eighteen 
jurisdictions  need  take  no  action 
regarding  Executive  Order  12372. 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
If  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  fixim  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements- 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  difierentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  accommodate 
or  explain  rule. 

When  conunents  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
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Discretionary  Grants,  6th  Floor,  OFM/ 
DDG,  370  L’Enfant  Promenade  SVV., 
Washington,  DC  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  is  included  as 
Appendix  A  of  this  announcement. 

V.  Applicable  Regulations 

Applicable  HHS  regulations  will  be 
provided  to  grantees  upon  award. 

VI.  Post-Award  Requirements — Records 
and  Reports 

Grantees  are  required  to  file  Financial 
Status  (SF-269)  on  a  semi-annual  basis 
and  Program  Progress  Reports  on  a 
quarterly  basis.  Funds  shall  be 
accounted  for  and  reported  upon 
separately  from  all  other  grant  activities. 
Successful  applicants  will  be  given 
specific  instructions  by  ORR,  following 
the  award  of  the  grant,  for  reporting 
grant  performance. 

The  official  recipient  of  all 
correspondence  is  the  Division  of 
Discretionary  Grants.  The  original  copy 
of  each  report  shall  be  submitted  to  the 
Grants  Management  Specialist, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  6th  Floor,  OFM/DDG,  370 
L’Enfant  Promenade  SW.,  Washington, 
DC  20447.  A  copy  should  be  sent 
simultaneously  to  the  Division  of 
Operations,  ORR.  The  mailing  address 
is;  Office  of  Refugee  Resettlement, 
Division  of  Operations,  Aerospace 
Building,  Sixth  Floor,  370  L’Enfant 
Promenade,  SW.,  Washington,  DC 
20447. 

The  final  Financial  and  Program 
Progress  Reports  shall  be  due  90  days 
after  the  project  expiration  date  or 
termination  of  grant  support. 

ORR  expects  grantees  to  maintain 
adequate  records  to  track  and  report  on 
project  outcomes  and  expenditures  by 
budget  line  item. 

The  following  certifications  are 
attached;  Drug-Free  Workplace, 
Debarment,  and  Anti-Lobbying. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
this  announcement  is  93.576. 

Dated:  May  12,  1994. 

Lavinia  Limon, 

Director,  Office  of  Refugee  Resettlement. 
Appendix  A 

Executive  Order  12372 — State  Siri^le  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn,  ATTN;  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue. 
14th  Floor,  Phoenix  Arizona  85012, 
Telephone (602) 280-1315 


Arkansas 

Ms.  Trade  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Mr.  Glenn  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research,  1400  Tenth 
Street,  Sacramento.  California  95814, 
Telephone (916)  323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520,  Denver,  Colorado  80203,  Telephone 
(3Q3)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact.  Executive  Department.  Thomas 
Collins  Building.  Dover,  Delaware  19903, 
Telephone (302) 736-3326 

District  of  Columbia 

Mr.  Rodney  T.  Hallman.  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt  and 
Development,  717  14th  Street,  N.VV.,  Suite 
500,  Washington,  D.C.  20005,  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32390-0001, 
Telephone (904)  488—8114 

Georgia 

Mr.  Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse,  254 
Washington  Street.  SW.,  Room  534A. 
Atlanta.  Georgia  30334,  Telephone  (404) 
656-3855 

Illinois 

Mr.  Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building.  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Ms.  Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr,  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  ^st  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Mr.  Ronald  U'.  Cook,  Office  of  the  Governor. 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 


Maryland 

Ms.  Mary  Abrams,  Chief.  Maryland  State 
Clearinghouse.  Department  of  State 
Planning.  301  W'est  Preston  Street, 

Baltimore.  Maryland  21201-2365, 

Telephone  (301)  225^490 

Massachusetts 

Ms.  Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development.  100  Cambridge  Street,  Room 
1803.  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001 

Michigan 

Mr.  Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce.  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  telephone  (601)  949- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building. 
Jefferson  City,  Missouri  65102,  Telephone 
(314) 751-4834 

Nevada 

Department  of  Administration,  Slate 
Clearinghouse,  Capitol  Complex.  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attn:  Mr.  Ron  Sparks.  Clearinghouse 
Coordinator 

New  Hampshire 

Mr.  Jeffery  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Mr.  Gregory  W.  Adkins.  Acting  Director. 
Division  of  Community  Resources,  New 
Jersey  Department  of  Community  .Affairs, 
Trenton,  New  Jersey  08625-0803, 
Telephone  (609) 292-6613 
Please  direct  correspondence  and 
questions  to: 

Andrew  J.  Jaskolka,  State  Review  Process, 
Division  of  Community  Resources.  CN  814, 
Room  609,  Trenton,  New  Jersey  08625- 
0803,  Telephone  (609)  292-9025 

New  Mexico 

Mr.  George  Elliott.  Deputy  Director,  State 
Budget  Division.  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New  Mexico 
87503,  Telephone  (505)  827-3640,  F^AX 
(505) 827-3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget.  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director,  Office  of  the 
Secretary  of  Admin.,  N.C.  State 
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Clearinghouse,  116  VV.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  {919J  733-7232 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Mr.  Larr>'  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street.  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone (614) 466-0698 

Rhode  Island 

Mr  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to; 

Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

■Omeagia  Burgees,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone (803) 734-0494 


Tennessee 

Mr.  Charles  Brown.  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615) 741-1676 

Texas 

Mr.  Thomas  Adams,  Governor’s  Office  of 
Budget  and  Planning,  P  O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN;  Ms.  Carolyn  Wright, 
Room  116  State  Capitol,  Salt  Lake  City, 
Utah  84114,  Telephone  (801)  538-1535 

Venn on t 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
109  State  Street,  Montpelier,  Vermont 
05602,  Telephone  (802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304) 348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federai/State  Relations 
Office,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 


P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-0267 

Wyoming 

Ms.  Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Herachler  Building.  4th  Floor, 

East  Wing,  Cheyenne,  Wyoming  82002, 
Telephone  (307')  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guajn  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan.  CM.  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Nonna  Burgos/Jose  E.  Caro,  Chairmany 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O,  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809) 727-4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  No.  41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas.  Virgin  Islands  00802 
Please  direct  correspondence  to; 

Ms.  Linda  Clarke,  Telephone  (809)  774-0750 

BILUNO  CODE  4t64-01-P 
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Instructions  For  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

'  Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant’s 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  num^r  of  the  p)erson  to  contact  o  i 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— “New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
— "Revision”  means  any  change  in  the 
Federal  Government’s  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPCXl)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body’s  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant’s  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILLING  CODE  4184-01-P 


BUDGET  INFORMATION  — Non-Construction  Programs 


- - -  SUiuIjhI  I  mni  |4  SMI 

Authorized  for  Local  Reproduction  i>y  mum  (  a  m? 


SECTION  C  •  NONFEOERAL  RESOURCES 
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Instruction  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project,  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  of  function  on  each  line 
in  Column  (a),  and  enter  the  catalog  number 
in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the 
programs  require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title  on 
each  line  in  Column  (a)  and  the  respective 
catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  program. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e).  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Column 

(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 
In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6  a-i — Show  that  totals  of  Liens  6A 
to  6H  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Fcderal-Besources 
Line  8-11 — Enter  Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on  the 
grant.  If  in-kind  contributions  are  included, 
provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a) — Enter  the  progr.im  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State’s  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
inkind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — ^Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 
Line  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  time. 

Section  F.  Other  Budget  Information 
Line  21 — Enter  Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanation  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
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establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.ll  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  517  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patients  records;  (b) 
Title  Vlil  of  the  Civil  Ri^ts  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  In  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  Ill  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §276c  and  18  U.S.C  §874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notiflcation  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Tjone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 


U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93-  . 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974)  16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 

Date  Submitted  - 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Reqarding  Drug*Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Subpart 
F.  The  regulations,  publi^ed  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  nmintain 
a  drug-frw  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant  If  it  is  later  determined  that 
ihe  grantee  Imowingly  rendered  a  false  certification,  w  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug->Free  Workplace  Act  False  certification  or  Eolation  of  the  certification  shall  be  grounds  for  suspension  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment 

Workplaces  under  grants,  for  grantees  other  rhan  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  b  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
informaticm  available  for  Federal  inspection.  Failure  to  identify  all  Imown  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-fiee  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  m  operation.  State  employees  in  eadi  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  worl^lace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Defin^ons  oi  terms  in  the  Nonprocurement  Suspension  and  Debarment  conunon  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

‘Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

‘Conviction*  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

‘Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

‘Employee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  ^ant,  including:  (i) 
AU  ‘direct  charge*  employees;  (ii)  aU  ‘indirect  charge*  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payrolL  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certlfiet  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  control!^  substance  is  prohibited  in  ^e  grantee’s  workplace  and  specify^  the  actions  that  wiQ  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  sbout: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Maki^  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  ^ven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifymg  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  dn^  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  o^erwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convict^  employee  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  mclude  the 
identification  number(s)  of  each  affected  grant; 
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(0  Taking  one  of  the  foDowing  actions,  within  30  calendar  days  of  lecciviog  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
^uirements  of  the  RehabOitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfactorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug>free  workplace  through  implementation  of  paragraphs  (a), 
(b),(c),(d),(e)aDd(0. 

pw  gnntM  may  Insert  In  the  space  provided  below  the  site(s)  for  the  performance  of  work  dona  In 
tonnection  with  the  specific  grant  (use  attachments,  If  needed): 


Place  of  Performance  (Street  address,  City,  County,  State,  ZIP  Code), 
Check _ if  there  are  woHq>laces  on  file  that  are  not  identified  here. 


Sectiom  76.630(c)  aird  (d)(2)  and  76.635(aKl)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE*1^^DE  AND  STA  ic.  AGENCY'WIDE  certincalions,  and  for  notificalicm  of  criminal  drug  convictiems. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is;  Division  of  Grants  Management  and 
Oversight,  Office  of  Managemcm  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  S17-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C  2020L 

1 

v  _ 


DCMOF«rw#S  R*rtM4  May  IMO 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals; 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  tiansaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  of  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  Inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  deteimination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prosptictive  primary  participant  agrees 
thist  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  “Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction.”  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitation 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tire  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions.”  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(t)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant. 


loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  $100,000  for 
each  such  failure. 

Slate  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
Instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Title 

Organization 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Complete  this  form  to  disdose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Appro»«d  by  OMS 
0)4a-004s 


1.  Type  of  Federal  Action: 

□  a.  contract 
b.  grant 


□  a.  contract 
b.  grant 

c  cooperative  agreement 
d.  loan 

e.  loan  guarantee 
f.  loan  insurance 


Name  and  Address  of  Reporting  Entity: 
□  Prime  □  Subawarde 


2.  Status  of  Federal  Action: 

3.  Report  Type: 

□ 

a.  bid/offer/application 

b.  initial  award 

a.  initial  filing 

1  1  b.  material  change 

c.  post-award 

For  Materia]  Change  Only. 

vear  Quarter 

date  of  last  report 

□  Subawardee 

Tier  ___ ,  if  known: 


If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District  if  known: 


%.  Federal  Department/Agency: 


Congressional  District  if  known: 


7.  Federal  Program  Name/Description: 


ft.  Federal  Action  Number,  if  known-. 


10.  a.  Name  and  Address  of  Lobbying  Entity 

uf  indiv$du»l.  iist  name,  first  name.  Ml): 


CPDA  Humber,  if  applicable:  __________ 


9.  Award  Amount  if  known: 
S 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOv 
(last  name,  first  name.  Ml): 


Uuacr>  Coniinutitor  Shells)  Sr-CU-A.  rf  necei 


11.  Amount  of  Payment  (check  all  that  apply): 

S  _  □  actual  □  planned 


12.  Form  of  Payment  (check  all  that  apply): 

□  a.  cash 

□  b.  in>kind;  specify:  nature _ 

value  _ 


13.  Type  of  Payment  (check  aJI  that  apply): 

□  a.  retainer 

□  b.  one-time  fee 

□  c.  commission 

□  d.  contingent  fee 

□  e.  deferred 

□  f.  other;  spedfy:  _ 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Datefs)  of  Service,  including  officerfs),  employeefs), 
or  Memberi.sl  contacted,  for  Payment  Indicated  in  Item  11: 


nacTi  Cornruattiyn  SKLl-A.  li  ruKe^iarv 


15.  Continiat;on  She«t<s)  SF*LLI-A  attached:  □  Yes 


1$.  trdivwiation  ••quvft^d  cHfougti  thn  ioim  n  «uthofu«d  by  mW  Si  Ci.S-C 
TY«i  dadoMjrv  erf  kobbywif  actnMmi  n  «  fpnwnutMn 

ficl  1^90*  nliancR  wm  piirgd  by  tK«  iwr  abovt  elm 

tnraaet«if9  wm  wurk  or  omt'od  mto.  T>m  n  p*Qu««d  ynywiiwt  %6 

SI  U.S.C  1SS3  Thn  mformation  wii  te  rvponad  to  Caneim  wtA** 
^  b*  avarlibte  for  pubbe  w»pTt»on  Any  p&non  orfw  fods  to 
Rfo  tho  foquHod  dncfouir*  aialt  ho  mih|ict  to  a  oral  paruby  of  wm  foot 
tio.aoo  and  not  moro  than  tlODJXX)  for  oach  auch  farluro 


Fedend  Use  Oidy; 
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Signature;  _ 

Print  Name:  _ 

Title:  _ 

Telephone  No.:. 


Aulhohzcd  tor  UKjf  gaproOwdion 
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Agency  For  Health  Care  Policy  and 
Research 

Requests  for  Nominations  of  Members 
of  Clinical  Practice  Guideline  Panel  on 
Prevention  of  Osteoporosis 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  has  announced  a 
request  for  proposals  and  intends  to 
award  a  contract  to  a  non-profit 
organization  to  develop  a  clinical 
practice  guideline  and  to  develop 
related  medical  review  criteria, 
standards  of  quality,  and  performance 
measures  for  Prevention  of 
Osteoporosis.  The  contractor  will 
establish  a  panel  of  health  care  experts 
and  consumers  to  assist  in  developing  a 
clinical  practice  guideline  on 
Prevention  of  Osteoporosis  and  to  assist 
in  developing  medical  review  criteria, 
standards  of  quality,  and  performance 
measures.  The  AHCPR,  on  behalf  of  the 
contractor,  invites  nominations  of 
qualified  individuals  to  serve  as 
chairpcrson(s)  and  members  of  the 
panel. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  added  a 
new  title  IX  to  the  Public  Health  Serv'ice 
Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Researc;h  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services.  (See  42  D.S.C. 
299-299C-6  and  1320b-12.)  The  Agency 
for  Health  C,are  Policy  and  Researtii 
Reauthorization  Act  of  1992  (Pub.  L. 
102-^10),  enacted  on  October  13, 1992, 
extended  the  authorization  of  AHCPR 
and  amended  certain  provisions  related 
to  the  development  of  clinical  practice 
guidelines.  In  keeping  with  its 
legislative  mandates,  AHCPR  is 
arranging  for  the  development,  periodic 
review,  and  updating  of  clinically 
relevant  guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  managed.  Medical  review 
criteria,  standards  of  quality,  and 
performance  measures  are  then 
developed  based  on  the  guidelines 
produced. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(l))),  as  amended  by  Public  Law 
102-410,  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment: 

2.  Be  presented  in  formats  appropriate 
for  use  %  physicians,  other  healtli  c.are 


practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers: 

3.  Be  presented  in  treatment-specific 
or  condition  specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care: 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s):  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available  and 
reliable. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  may  arrange  for 
development  of  guidelines: 

1.  Panels  of  qualified  experts  and 
health  care  consumers  may  be 
convened:  and 

2.  Contracts  may  be  awarded  to  public 
mid  private  non-profit  organizations. 

The  AHCPR  has  elected  to  use  the 
contract  process  for  development  of  a 
clinical  practice  guideline  for 
F’revention  of  Osteoporosis. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  distwise 
prevention: 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management, 
and  thereby  benefit  a  significant  numlier 
of  individuals: 

3.  Reduce  clinically  significumt 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments:  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines. 

Panel  Nominations 

The  panel  that  wall  assist  the 
contractor  in  developing  the  cliniail 
practice  guideline  for  Prevention  of 
Osteoporosis  will  consist  of  two  co¬ 
chairpersons  and  ten  to  fifteen  other 
members.  The  work  will  be  divided  into 
two  phases.  Phase  1  is  development  of 


the  clinical  practice  guideline.  Phase  11 
is  development  of  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  bas^  on  the 
guideline. 

The  role  of  the  panel  members  is  to 
assist  the  contractor  to:  develop  a 
decisionmaking  process:  determine  the 
focus  of  the  guideline  and  the  questions 
to  be  addressed:  advise  and  monitor  the 
review  and  analysis  of  the  scientific 
literature:  consider  and  advise  on 
principal  health  care  issues:  monitor 
and  provide  counsel  on  development  of 
medical  review  criteria,  standards  of 
quality,  and  performance  measures:  and 
review  and  approve  the  interim  and 
final  drafts  of  the  different  versions  of 
the  guideline.  The  co-chairpersons  will 
provide  leadership  in  carrying  out  these 
roles. 

To  assist  in  identifying  members  for 
the  panel,  AHCPR  is  requesting 
recommendations  from  a  broad  range  of 
interested  Individuals  and 
organizations,  including  physicians 
repre.senting  primary  care  and  relevant 
specialties,  physicians’  assistants, 
nurses,  nurse  practitioners,  pharmacists, 
allied  health  and  other  health  care 
practitioners,  health  care  institutions, 
and  consumers  with  pertinent 
experience  or  information.  In  making 
panel  selections,  AHCPR  will  maintain, 
to  the  extent  possible,  a  balance  of 
individuals  selected  from  academic 
settings  and  individuals  selected 
without  full-time  academic 
appointments.  At  least  two  members  of 
this  panel  .shall  be  individuals  who  do 
not  derive  their  primary  source  of 
revenue  directly  from  the  performance 
of  procedures  discussed  in  this 
guideline.  Some  participants  in  the 
guideline  process  (panel  members, 
consultants,  peer  or  pilot  reviewers) 
should  have  expertise  in  epidemiology, 
health  services  research,  or  health 
economics,  and  familiarity  with  the 
clinical  condition  being  studied.  To  the 
extent  possible,  the  panel  should  have 
appropriate  representation  in  terms  of 
gender,  minority  populations,  and 
geographic  areas  of  the  United  States. 

The  AHCPR  is  especially  intere.sted  in 
receiving  nominations  of  individuals 
with: 

(1)  Experience  in  developing  and/or 
commitment  to  developing  clinical 
guidelines,  medical  review  criteria, 
standards  of  quality,  and  performance 
measures: 

(2)  Relevant  training  and  clinic.al 
experience; 

(3)  Relevant  experience  in  basic  and/ 
or  clinical  research  in  prevention  of 
osteoporosis,  including  publication  of 
relevant  peer-reviewed  articles; 
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(4)  Demonstrated  interest  in  quality  of 
care,  medical  outcomes,  and  medical  ~ 
effectiveness; 

(5)  Knowledge  of  the  epidemiology  of 
prevention  of  osteoporosis; 

(6)  Experience  in  health  services 
research  or  health  economics,  with 
expertise  in  the  areas  of  prevention  of 
osteoporosis;  and 

(7)  Personal  experience  of  prevention 
of  osteoporosis,  either  as  a  patient, 
family  member,  or  friend  of  a  patient,  or 
as  a  person  who  actively  works  with 
consumer  groups  interested  in 
prevention  of  osteoporosis.  The  AHCPR 
encourages  nominations  of  women  and 
individuals  who  are  members  of 
minority  population  groups.  Nominees 
should  have  no  substantial  financial 
interests  or  professional  affiliations  that 
would  significantly  jeopardize  the 
integrity  of  the  guideline  development 
process  or  the  final  products. 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  co-chairpersons. 
The  functions  of  the  panel  co- 
chairpersons  are  critical  to  the  process 
of  developing  guidelines.  Co¬ 
chairpersons  provide  leadership 
regarding  methodology,  literature 
re  new,  panel  deliberations,  and 
preparation  of  the  final  products. 
Nominations  for  co-chairpersons  should 
take  into  consideration  the  criteria 
specified  below,  which  AHCPR  will  use 
in  approving  final  selections: 

•  Relevant  training  and  clinical 
experience; 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition(s)  under  consideration  and 
the  related  treatment  of  the  condition(s), 
including  publication  of  relevant  peer- 
reviewed  articles; 

•  Commitment  to  the  need  to  produce 
clinical  practice  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Broad  public  health  view  of  the 
utility  of  particular  procedures  or 
clinical  services; 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  impair  the  scientific 
integrity  of  the  guidelines  or  final 
products. 

Subsequent  to  approval  by  AHCPR, 
the  contractor  will  appoint  the  panel  co¬ 
chairpersons.  After  the  panel  co¬ 
chairpersons  have  been  appointed, 
nominations  for  members  of  the  panel 
will  be  reviewed  by  the  contractor  and 


the  co-chairpersons,  prior  to  proposing 
panel  members  to  AHCPR.  Following 
AHCPR  review  and  approval  of 
proposed  members’  qualifications, 
review  of  the  overall  composition  of  the 
panel  to  ensure  representation  of  a  range 
of  expertise  and  experience,  and  review 
of  potential  conflict  of  interest,  the 
contractor  will  appoint  panel  members. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  on  the  panel  as  a  co-chairperson 
or  as  a  member.  Each  nomination  must 
include  two  copies  of  the  individual’s 
curriculum  vitae  or  resume,  and  two 
copies  of  a  letter  of  nomination  with  a 
statement  of  the  rationale  for  the 
specific  nomination. 

To  be  considered,  nominations  must 
be  received  by  June  15, 1994  at  the 
following  address;  Jean  R.  Slutsky, 
Project  Officer,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  Willco  Building,  6000 
Executive  Boulevard,  suite  310, 
Rockville,  MD  20852,  Phone;  (301)  594- 
4015,  Fax:  (301)  594-4027. 

FOR  ADDITIONAL  INFORMATION:  Additional 
information  on  the  guideline 
development  process  is  contained  in  the 
AHCPR  Program  Note,  “Clinical 
Practice  Guideline  Development,”  dated 
August  1993.  This  document  describes 
AHCPR's  activities  with  respect  to 
clinical  practice  guidelines,  including 
the  process  and  criteria  for  selcjcting 
panels.  This  document  may  be  obtained 
from  the  AHCPR  Publications 
Clearinghouse,  P.O.  Box  8547,  Silver 
Spring,  MD  20907;  or  call  Toll-Free: 
1-800-358-9295. 

Information  may  also  be  obtained  by 
contacting  Carole  Hudgings,  Ph.D., 
Acting  Director,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  Willco  Building,  6000 
Executive  Blvd,  suite  310,  Rockville, 
MD.  20852.  Information  about  this 
contract.  RFP  No.  282-94-2013,  may  be 
obtained  from  Margaret  S.  Roseman, 
Division  of  Acquisition  Management, 
Government  Acquisition  Branch,  room 
5-101,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)443- 
2475. 

Requests  for  copies  of  the  contract 
solicitation  may  be  transmitted  by 
facsimile  to  301-443-3238. 

Dated:  May  10.  1994. 

Linda  K.  Demlo, 

Acting  Administrator. 

IFK  Doe.  94-12033  Filed  .5-17-94;  H:45  anil 
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Agency  for  Health  Care  Policy  and 
Research;  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix  2),  anno\mcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  June  1994: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Dates  and  Times:  June  8, 1994,  9  a.m. 

Place:  Executive  Office  Center,  2101  East 
Jefferson  Street,  6th  Floor  Con'erence  Room 
2,  Rockville,  Maryland  20852. 

This  meeting  will  be  closed  to  the  public. 
Purpose:  The  Panel's  charge  is  to  provide 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  Phase  II 
contract  proposals  submitted  in  response  to 
a  specific  Request  for  Propo.sals  (PHS  93-1). 
The  purpose  of  the  Phase  I  contract,  entitled 
Electronic  Patient  Data  Systems,  was  to 
develop  a  prototype  computer  based  patient 
information  system,  based  on  collaboration 
among  health  services  researchers,  various 
primary  care  providers,  computer  scientists, 
systems  developtirs,  and  experts  in 
information  systems.  The  purpose  of  the 
Phase  11  contract  is  to  develop  an  operational 
patient  information  system  for  potential  use 
in  multiple  health  care  settings.  Phase  11  will 
include  testing  to  ensure  a  workalUe 
operating  system. 

Agenda:  This  meeting  of  the  Panel  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  Phase  II  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals.  The  Administrator.  AHCPR, 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This 
is  necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Panel  and  Department  operations,  and 
safeguard  confidential  proprietary 
information  and  personal  information 
concerning  individuals  associated  with  the 
pro’jMisa'.s  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act, 
5  Ih.S.C;.  appendix  2,  Department  regulations. 
45  CFR  11. 5(a)(6).  and  iirocurement 
regulations.  48  CFR  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Frantz 
Wilson.  Center  for  General  Health  Services 
Extramural  Research,  Division  of  Primary 
Care.  Agency  for  Health  Care  Policy  and 
Research,  Executive  Office  Center,  2101  E. 
Jefferson  Street.  Suite  502,  Rockville. 
Maryland  20852,  (301)  594-1357  extension 
140.* 

Dated;  May  10. 1994. 

Linda  K.  Demlu, 

Acting  Administrator. 

IFR  Doc.  94-12032  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4160-MM> 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Health  Care  Financing  Administration 

Hearing:  Reconsideration  of 
Disapproval  of  Washington  State  Pian 
Amendment  (SPA) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  Hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  June  30, 1994, 
in  Room  202,  2201  6th  Avenue,  Seattle, 
Washington,  to  reconsider  oiu  decision 
to  disapprove  Washington  SPA  93-18. 
CLOSING  DATES:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  Docket  Clerk  by  June  2, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  HCFA  Hearing  Staff, 
Groundfloor,  Meadowwood  East 
Building,  1849  Gwynn  Oak  Avenue, 
Baltimore,  Maryland  21207,  Telephone: 
(410) 597-3013. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Washington  State  plan 
amendment  (SPA)  number  93-18. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  State  of  Washington  submitted 
SPA  93-18  to  extend  coverage  of 
“family  preservation  services”  under 
the  Medicaid  rehabilitation  benefit 
option. 


The  Medicaid  program  provides 
financial  assistance  for  medical  services 
authorized  by  Federal  statute.  Section 
1905(a)(13)  of  the  Act  permits  States  to 
elect  rehabilitation  services  as  an 
optional  Medicaid  benefit.  Federal 
regulations  at  42  CFR  440.130(d)  define 
rehabilitation  services  as  “any  medical 
or  remedial  services  recommended  by  a 
physician  or  other  licensed  practitioner 
of  the  healing  arts,  within  the  scope  of 
his  practice  under  State  law,  for 
maximum  reduction  of  physical  or 
mental  disability  and  restoration  of  a 
recipient  to  his  best  possible  functional 
level.” 

The  issue  in  this  matter  is  whether 
Washington  SPA  93-18  complies  with 
Federal  regulations  at  42  CFR 
440.130(d). 

Washington  SPA  93-18  describes 
family  preservation  services  as  “brief, 
intensive  home  based  therapeutic 
interventions  to  reduce  behavioral 
impairment,  prevent  the  unnecessary 
imminent  placement  of  children  in  a 
more  restrictive  setting  for  care,  and 
facilitate  the  reunification  of  children 
with  their  families.”  The  State’s 
Division  of  Children  and  Family 
Services  (DCFS)  will  assess  a  child’s 
eligibility  for  family  preservation 
services  after  determining  that  “the 
child  is  in  imminent  danger  of  out  of 
home  placement,  or  that  a  high 
likelihood  exists  that  the  child  already 
placed  out  of  home  could  return  home 
within  seven  days  if  the  family  were 
provided  family  preservation  services,” 

The  State  of  Washington  believes  that, 
under  SPA  93-18,  family  preservation 
services:  Are  “medical  or  remedial 
services”  within  the  scope  of  medical 
assistance  and  42  CFR  440.130(d):  are 
“rehabilitative  services”  as  defined  in 
42  CFR  440.130(d);  and  will  be 
recommended  by  a  "physician  or  other 
licensed  practitioner  of  the  healing  arts” 
as  required  by  42  CFR  440.130(d). 

HCFA  believes  that  the  proposed 
services  (including  parenting  education, 
child  development  training,  advocacy, 
and  communication  and  negotiation 
skills)  are  not  medical  or  remedial 
services  within  the  scope  of  medical 
assistance.  Furthermore,  the  proposed 
services  would  be  provided  based  on 
social  factors  (likelihood  of  out-of-home 
placement  or  ability  to  return  home) 
rather  than  “reduction  of  physical  or 
mental  disability  and  restoration  of  a 
recipient  to  his  best  possible  functional 
level”  as  required  by  the  standards  for 
rehabilitative  services  set  forth  in  42 
CFR  440.130(d).  In  addition,  HCFA 
believes  SPA  93-18  is  not  clear  whether 
the  services  will  be  "recommended  by 
a  physician  or  other  licensed 
practitioner  of  the  healing  arts,  within 


the  scope  of  his  practice  under  State 
law;”  Therefore,  HCFA  disapproved 
Washington  SPA  93-18  on  February  9, 
1994,  because  HCFA  believes  SPA  93- 
18  does  not  meet  the  requirements  in 
Federal  law  and  regulations. 

The  notice  to  Washington  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows; 

Ms.  Jean  Soliz 

Secretary,  Department  of  Social  and  Health 
Services,  P.O.  Box  45010,  Olympia, 
Washington  98504-5080. 

Dear  Ms.  Soliz:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Washington  State  Plan 
Amendment  (SPA)  93-18. 

The  State  of  Washington  submitted  SPA 
93-18  to  extend  coverage  of  “family 
preservation  services”  under  the  Medicaid 
rehabilitation  benefit  option. 

The  Medicaid  program  provides  financial 
assistance  for  medical  services  authorized  by 
Federal  statute.  Section  1905(a)(13)  of  the 
Social  Security  Act  permits  States  to  elect 
rehabilitation  services  as  an  optional 
Medicaid  benefit.  Federal  regulations  at  42 
CFR  440.130(d)  define  rehabilitation  services 
as  "any  medical  or  remedial  services 
recommended  by  a  physician  or  other 
licensed  practitioner  of  the  healing  arts, 
within  the  scope  of  his  practice  under  State 
law,  for  maximum  reduction  of  physical  or 
mental  disability  and  restoration  of  a 
recipient  to  his  best  possible  functional 
level.” 

The  issue  in  this  matter  is  whether 
Washington  SPA  93-18  complies  with 
Federal  regulations  at  42  CFR  440.130(d). 

I  am  scheduling  a  bearing  on  your  request 
for  reconsideration  to  be  held  on  June  30, 
1994,  in  Room  202,  2201  6th  Avenue,  Seattle, 
Washington.  If  this  date  is  not  acceptable,  we 
would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties.  The 
hearing  will  be  governed  by  the  procedures 
prescribed  at  42  CFR  part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (410)  597-3013. 

Sincerely, 

Bruce  C.  Vladeck, 

Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  section  1316);  42  CFR  section  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  May  6, 1994 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

JFR  Doc.  94-12103  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4120-01-P 
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Health  Resources  and  Services 
Administration 

[RIN-0905-ZA50  PN  #2222] 

Availability  of  Funds  for  the  National 
Health  Service  Corps  Loan  Repayment 
Program  and  Grants  for  State  Loan 
Repayment  Programs 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately  $39 
million  will  be  available  in  fiscal  year 
(FY)  1994  for:  (1)  Awards  for 
educational  loan  repa5Tnent  under  the 
National  Health  Service  Corps  (NHSC) 
Loan  Repayment  Program  (LRP)  (section 
338B  of  the  Public  Health  Service  (PHS) 
Act)  and  (2)  grants  to  States  to  operate 
loan  repayment  programs  (section  3381 
ofthePHS  Act). 

The  HRSA,  through  this  notice, 
invites  health  professionals  to  apply  for 
participation  in  the  NHSC  LRP  and 
invites  States  to  apply  for  grants  to 
operate  State  Loan  Repayment  Programs 
(LRPs).  The  HRSA  estimates  that 
approximately  460  NHSC  Loan 
Repayment  awards  totaling  $32  million 
will  be  made  to  primary  care 
physicians,  dentists,  nurse  midwives, 
nurse  practitioners,  and  physician 
assistants.  Approximately  $7  million  in 
discretionary  grants  will  be  available  to 
States  to  operate  LRPs.  Approximately 
$2.3  million  will  be  available  to  support 
9  competing  continuation  grants  and  3 
to  5  new  starts.  The  range  for  these 
grants  is  approximately  $20,000  to  $1 
million.  Approximately  $4.6  million  is 
available  for  18  noncompeting 
continuation  grants.  Awards  will  be 
made  for  a  1-year  budget  period  and  for 
up  to  a  3-year  project  period. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priority  areas.  These 
programs  will  contribute  to  the  Healthy 
People  2000  objectives  by  improving 
access  to  primary  health  care  services 
through  coordinated  systems  of  care  for 
medically  underserved  populations  in 
both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report,  Stock  No. 
017-00100474-01)  or  Healthy  People 
2000  (Summary  Report;  Stock  No. 
017001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
202-783-3238). 


The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Part  A  of  this  notice  contains  specific 
information  concerning  the  NHSC  LRP, 
and  part  B  contains  specific  information 
concerning  grants  for  State  LRPs. 

Part  A — NHSC  Loan  Repayment 
Program 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing,  and 
completed  applications  should  be 
returned  to:  Mr.  Clarke  Gordon,  Chief, 
Loan  Repayment  Programs  Branch, 
Division  of  Scholarships  and  Loan 
Repayments,  Bureau  of  Primary  Health 
Care,  HRSA.  4350  East-West  Highway, 
10th  floor,  Rockville,  Maryland  20857, 
(301)  594-4400.  The  24-hour  toll-free 
phone  nmnber  is  1-800-435—6464,  and 
the  FAX  number  is  (301)  594—4981. 
Apphcants  for  the  NHSC  LRP  will  use 
HRSA  Form  873  approved  under  Office 
of  Management  and  Budget  (OMB) 
Number  0915-0127. 

DATES:  To  receive  consideration  for 
funding,  health  professionals  must 
submit  their  applications  by  August  15, 
1994.  To  assure  early  processing  of  the 
application  and  approval  for  site 
matching,  individuals  are  encouraged  to 
submit  applications  well  ahead  of  the 
August  15  deadline. 

Applications  will  be  considered  to  be 
on  time  if  they  are  either:  (1)  Received 
on  or  before  the  deadline  date;  or  (2) 
postmarked  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  announced  closing  date  will 
not  be  considered  for  funding. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  program  information  and 
technical  assistcuice,  please  contact  Mr. 
Gordon  at  the  above  address,  phone  or 
FAX  number. 

SUPPLEMENTARY  INFORMATION:  Section 
338B  of  the  PubUc  Health  Service  Act 
(42  U.S.C.  2541-1)  authorizes  the 
Secretary  to  establish  the  NHSC  LRP  to 
help  in  assuring,  with  respect  to  the 
provision  of  primary  health  services,  an 
adequate  supply  of  trained  primary  care 
health  professionals  fw  the  NHSC.  The 
NHSC  is  used  by  the  Secretary  to 
provide  primary  health  services  in 


federally  designated  health  professional 
shortage  areas  (HPSAs).  Primary  health 
services  are  services  regarding  family 
medicine,  internal  medicine,  pediatrics, 
obstetrics  and  gynecology,  dentistry,  or 
mental  health,  that  are  provided  by 
physicians  or  other  health  professionals. 

Under  the  NHSC  LRP,  the  Secretary 
will  repay  graduate  and  undergraduate 
educational  loans  incurred  by  primary 
care  health  professionals.  For  the  first  2 
years  of  full-time  service  at  an  approved 
site  in  a  designated  HPSA,  the  Secretary 
will  repay  up  to  $25,000  per  year  of  the 
educational  loans  of  such  individual. 
(There  is  a  minimum  2-year  service 
obligation.)  For  subsequent  years  of  full¬ 
time  servnce,  if  the  NHSC  L^  contract 
is  extended,  the  Secretary  will  repay  up 
to  $35,000  per  year.  Pa}Tnents  may  be 
made  to  participants  on  an  advanced 
quarterly  basis  (one  quarter  in  advance 
of  service  for  the  entire  service 
obligation),  on  an  advanced  annual 
basis  (one  year  in  advance  of  service  for 
each  year  of  service  or  on  an  advanced 
biennial  basis  (2  years  in  advance  of 
service  but  only  for  the  first  2  years  of 
a  contract).  The  Secretary  shall,  in 
addition  to  such  payments,  make 
payments  to  the  individual  in  an 
amount  equal  to  39  percent  of  the  total 
amount  of  loan  repayments  mqde  for  the 
taxable  year  involved.  In  addition  to 
these  amounts,  NHSC  LRP  participants 
will  receive  a  salary  from  a  private 
nonprofit  or  public  entity  or,  in  some 
cases,  the  Federal  Government  during 
the  term  of  their  service. 

The  Secretary  will  identify  and  make 
available  annually  a  hst  of  those  HPSA 
sites  which  will  be  available  for  service 
repayment  under  the  NHSC  LRP.  The 
Secretary  will  select  applicants  for 
consideration  for  participation  in  the 
NHSC  LRP  according  to  the  following 
criteria: 

(1)  The  extent  to  which  an  individual’s 
training  in  a  health  profession  or  specialty  is 
determined  by  the  Secretary  to  be  needed  by 
the  NHSC  in  providing  primary  health 
services.  From  time  to  time,  the  Secretary 
w'ill  publish  a  notice  detailing  the 
professions  and  specialties  most  needed  by 
the  NHSC.  Current  professional  and  specialty 
priorities  are  outlined  in  this  notice  at  the 
end  of  part  A. 

(2)  The  extent  to  which  an  individual  is 
determined  by  the  Secretary  to  be  committed 
to  serve  in  a  HPSA. 

(3)  The  extent  of  an  individual’s 
demonstrated  interest  in  providing  primary 
health  services. 

(4)  The  immediacy  of  an  individual’s 
availability  for  service.  Individuals  who  have 
a  degree,  have  completed  all  necessary 
postgraduate  training  in  their  professions  and 
specialities  (i.e.,  in  the  case  of  physicians,  are 
certified  or  eligible  to  sit  for  the  certifying 
examinations  of  a  specialty  board),  have  a 
current  and  unrestricted  license  to  practice 
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their  profession  in  a  State,  will  receive 
highest  consideration. 

(5)  The  academic  standing,  prior 
professional  experience  in  a  HPSA,  board 
certification,  residency  achievements,  peer 
recommendations,  and  other  criteria  related 
to  professional  competence  or  conduct  will 
also  be  considered. 

In  providing  contracts  under  the 
NHSC  LRP,  priority  will  be  given  to 
those  applicants: 

•  Whose  health  profession  or  specialty  is 
most  needed  by  the  NHSC; 

•  Who  have  and  whose  spouses,  if  any, 
have  characteristics  that  increase  the 
probability  of  their  continuing  to  serve  in  a 
HPSA  upon  completion  of  their  service 
obligations; 

•  Who  are  from  disadvantaged 
backgrounds,  subject  to  the  preceding 
paragraph. 

Eligible  Participants 

To  be  eligible  to  participate  in  the 
NHSC  LRP,  an  individual  must: 

(1) (a)  Have  a  degree  in  allopathic  or 
osteopathic  medicine,  dentistry,  or  other 
health  profession,  or  be  certified  as  a  nurse 
midwife,  nurse  practitioner,  or  physician 
assistant; 

(B)  Be  enrolled  in  an  approved  graduate 
training  program  in  allopathic  or  osteopathic 
medicine,  dentistry,  or  other  health 
profession;  or 

(c)  Be  enrolled  as  a  full-time  student  at  an 
accredited  school  in  a  State  and  in  the  final 
year  of  a  course  of  study  or  program  leading 
to  a  degree  in  allopathic  or  osteopathic 
medicine,  dentistry,  or  other  health 
profession; 

(2)  Be  eligible  for  appointment  as  a 
commissioned  officer  in  the  Regular  or 
Reserve  Corps  of  the  PHS  or  be  eligible  for 
selection  for  civilian  service  in  the  NHSC; 
and 

(3)  Submit  an  application  for  a  contract  to 
participate  in  the  NHSC  LRP  which  contract 
describes  the  repayment  of  educational  loans 
in  return  for  the  individual  serving  for  an 
obligated  period. 

Any  individual  who  previously 
incurred  an  obligation  for  health 
professional  service  to  the  Federal 
Government,  a  State  Government,  or 
other  entity  is  ineligible  to  participate  in 
the  NHSC  LRP  unless  such  obligation 
will  be  completely  satisfied  prior  to  the 
beginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State  Government  or  other  entity  is 
ineligible  to  participate  in  the  NHSC 
LRP.  Any  individual  who  has  a 
judgment  lien  against  his  or  her 
property  for  a  debt  to  the  United  States 
is  ineligible  to  participate  in  the  NHSC 
LRP  until  the  judgment  is  paid  in  full 
or  otherwise  satisfied. 

i  No  loan  repayments  will  be  made  for 

any  professional  practice  prior  to  the 

i! 

f 


effective  date  of  the  NHSC  LRP  contract. 
All  individuals  must  have  a  current  and 
unrestricted  license  to  practice  their 
profession  in  a  State  prior  to  beginning 
service  under  this  Program. 

Professions  and  Specialties  Needed  by 
the  NHSC 

At  this  time,  the  Secretary  has 
determined  that  priority  will  be  given  to 
physicians  who  are  certified  or  eligible 
to  sit  for  the  certifying  examination  in 
the  specialty  boards  of  family  practice, 
osteopathic  general  practice,  obstetrics/ 
gynecology,  internal  medicine,  and 
pediatrics. 

Other  Award  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  since  Executive  Order  12372 
does  not  cover  payments  to  individuals. 
In  addition,  this  program  is  not  subject 
to  the  Public  Health  System  Reporting 
Requirements,  since  the  requirements 
do  not  cover  payment  to  individuals. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.162. 

Part  B — Grants  for  State  Loan 
Repa5Tnent  Programs 
ADDRESSES:  Application  materials  for 
State  Loan  Repayment  Programs  may  be 
obtained  fi'om,  and  completed 
applications  returned  to:  Alice  H. 
Thomas,  Grants  management  Officer, 
HRSA/BPHC/GMB,  4350  East-West 
Highway,  room  11-1C3,  Rockville, 
Maryland  20857,  (301)  594-4242.  The 
Grants  Management  staff  is  available  to 
provide  assistance  on  business 
management  issues. 

Application  for  these  grants  will  be 
made  on  PHS  form  5161-1  (revised  in 
July  1992)  with  revised  face  sheet  DHHS 
Form  424,  as  approved  by  the  OMB 
under  control  number  0937-0189. 
Specific  instructions  for  completing  the 
application  form  for  this  program  will 
be  sent  to  any  State  requesting  an 
application  package. 

DATES:  Applications  are  due  June  17, 
1994.  Applications  will  be  considered  to 
have  met  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Late 
applications  will  not  be  considered  for 
funding  and  will  be  returned  to  the 
applicant. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  program  information  and 
technical  assistance,  please  contact 
Betty  DeBerry-Sumner,  D.D.S.,  M.P.H., 
Chief,  Site  Development  and  Placement 
Branch,  HRSA/BPHC/NHSC,  4350  East- 
West  Highway,  room  8-7A2,  Rockville, 
MD  20857,  (301)  594-4165,  FAX 
number  (301)  594-4076. 

SUPPLEMENTARY  INFORMATION:  Section 
3381  of  the  PHS  Act  (42  U.S.C.  254q-l) 
authorizes  the  Secretary,  acting  through 
the  Administrator,  HRSA,  to  make 
grants  to  States  for  the  purpose  of 
assisting  the  States  in  operating 
programs  as  described  in  this  notice  for 
the  repayment  of  educational  loans  of 
health  professionals  in  return  for  their 
practice  in  federally  designated  health 
professional  shortage  areas  (HPSAs)  to 
increase  the  availability  of  primary 
health  service  in  federal  designated 
HPSAs. 

Eligibility  Requirements 

State  Loan  Repayment  Programs 
(LRPs)  eligible  for  funding  under  this 
announcement  must  meet  the  following 
requirements: 

(1)  Direct  administration  by  a  State  agency: 

(2)  Payment  of  all  or  part  of  the  qualifying 
educational  loans  (including  principal, 
interest,  and  related  educational  loan 
expenses)  of  health  professionals  agreeing  to 
provide  primary  health  services  in  federally 
designated  HPSAs.  “Qualifying  educational 
loans”  are  Government  and  commercial  loans 
for  actual  costs  paid  for  tuition,  reasonable 
educational  expenses,  and  reasonable  living 
expenses  relating  to  the  graduate  or 
undergraduate  education  of  a  health 
professional; 

(3)  Assignment  of  participating  health 
professionals  only  to  public  and  nonprofit 
private  entities  located  in  and  providing 
primary  health  services  in  federally 
designated  MPSAs;  and 

(4)  Participant  contracts  which  provide 
remedies  for  any  breach  of  contract  by 
participating  health  professionals. 

Contract  Requirements 

Contracts  provided  by  a  State  are  not 
to  be  on  terms  that  are  more  favorable 
to  health  professionals  than  the  most 
favorable  terms  the  Secretary  is 
authorized  to  provide  for  contracts 
under  Federal  NHSC  Loan  Repayment 
Programs  under  section  338B  of  the  PHS 
Act,  including  terms  regarding: 

(a)  The  annual  amount  of  payments 
provided  on  behalf  of  the  professionals 
regarding  educational  loans;  and 

(b)  The  availability  of  remedies  for  any 
breach  of  the  contracts  by  the  health 
professionals  involved. 

States  are  required  to  develop 
contracts  that  reflect  a  minimum  of  2 
years  of  obligated  full-time  service.  The 
annual  amount  of  pajTnents  under  a 
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contract  will  not  exceed  the  maximum 
amount  of  $35,000  authorized  in  section 
338B(g)(2)(A)  of  the  PHS  Act  unless  (1) 
this  excess  amount  is  paid  solely  from 
non-Federal  contributions,  and  (2)  the 
contract  provides  that  the  health 
professional  involved  will  satisfy  the 
requirement  of  obligated  service  under 
the  contract  solely  through  the 
provision  of  primary  health  services  in 
a  federally  designated  HPSA  that  is 
receiving  priority  for  the  purposes  of 
section  333A(a)(l),  and  is  authorized  to 
receive  assignments  of  individuals  who 
are  participating  in  the  NHSC 
Scholarship  Program. 

No  loan  repayments  will  be  made  for 
any  professional  practice  performed 
prior  to  the  effective  date  of  the  health 
professional’s  State  Loan  Repayment 
Program  contract,  and  no  credit  will  be 
given  for  any  practice  done  while  the 
provider  is  in  a  professional  school  or 
graduate  training  program.  Any 
individual  who  previously  incurred  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State  Government,  or  other  entity  is 
ineligible  to  participate  in  the  State  LRP 
unless  such  obligation  will  be 
completely  satisfied  prior  to  the 
beginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State  Government  or  other  entity  is 
ineligible  to  participate  in  the  State  LRP. 
Any  individual  who  has  a  judgment  lien 
against  his  or  her  property  for  a  debt  to 
the  United  States  is  ineligible  to 
participate  in  the  State  NHSC  LRP  until 
the  juc^gment  is  paid  in  full  or  otherwise 
satisfied. 

Program  Requirements 

States  seeking  support  under  this 
notice  for  the  cost  of  State  LRPs  must 
provide  adequate  assurances  that: 

(1)  With  respect  to  the  costs  of  making  loan 
repa>'ments  under  contracts  with  health 
prof^sionals,  the  State  will  make  available 
(directly  or  through  donations  from  public  or 
private  entities)  non-Federal  contributions  in 
cash  in  an  amount  equal  to  not  less  than  $1 
for  each  $1  of  Federal  funds  provided  in  the 
grant.  The  Federal  grant  funds  and  the  State 
matching  funds  will  be  used  only  for  loan 
repayments  to  health  professionals  who  have 
entered  into  contracts  with  States.  In 
determining  the  amount  of  non-Federal 
contributions  in  cash  that  a  State  has  to 
provide,  no  other  Federal  funds  may  be  used. 

(2)  The  State  will  assign  health 
professionals  participating  in  the  program 
only  to  public  and  nonprofit  private  entities 
located  in  and  providing  primary  health 
services  in  federally  designated  HPSAs. 

(3)  Applications  must  identify  the  State 
entity  and  key  personnel  who  will  administer 
the  grant. 


Future  Support 

The  Secretary  must  determine  that  the 
State  has  complied  with  each  of  the 
agreements  of  the  grant  in  order  for 
funding  to  continue.  Before  making  a 
grant  for  a  subsequent  year  of  State  LRP 
support,  the  Secretary  will,  in  the  case 
of  a  State  with  one  or  more  initial 
breaches  by  health  professionals  of  the 
repayment  contracts,  reduce  the  amount 
of  a  grant  to  the  State  for  the  fiscal  year 
involved.  The  grant  will  be  reduced  by 
an  amount  equal  to  the  siun  of  the 
expenditures  of  Federal  funds  made 
regarding  the  State  LRP  contracts 
involved,  including  interest  on  the 
amount  of  such  expenditures, 
determined  on  the  basis  of  the 
maximum  legal  rate  prevailing  for  loans 
made  during  the  time  amounts  were 
paid  under  the  contract,  as  determined 
by  the  Treasurer  of  the  United  States. 

The  Secretary  may  waive  the  reduction 
in  the  subsequent  grant  award  if  the 
Secretary  determines  that  a  health 
professional’s  breach  was  attributable 
solely  to  the  professional  having  a 
serious  illness  or  has  died. 

Evaluation  Criteria 

For  new  and  competing  continuation 
grants  the  following  criteria  will  be  used 
to  evaluate  State  applications  to 
determine  which  States  are  to  be 
supported  under  this  notice:  (a)  The 
extent  of  State’s  need  for  health 
professionals  consistent  with  the  health 
professions  and  specialties  identified 
later  in  this  notice:  (b)  the  extent  to 
which  special  consideration  will  be 
extended  to  federally  designated 
HPSA’s  with  large  minority 
populations;  (c)  the  number  and  type  of 
providers  the  State  proposes  to  support 
through  this  program;  (d)  the 
appropriateness  of  the  proposed 
placements  of  State  LRP  recipients  (e.g., 
consistency  and  coordination  with 
State-based  plans  to  improve  access  to 
primary  health  services  for  the 
underserved  communities  and 
individuals);  (e)  the  appropriateness  of 
the  qualifications,  the  administrative 
and  managerial  ability  of  the  staff  to  * 
implement  the  proposed  project;  (f)  the 
suitability  of  the  State’s  approach  and 
the  degree  to  which  the  plan  of  a  State 
is  coordinated  with  Federal,  State,  and 
other  programs  for  meeting  the  State’s 
health  professional  needs  and  resources, 
including  mechanisms  for  ongoing 
evaluation  of  the  program’s  activities; 

(g)  the  source  and  plans  for  the  use  of 
the  State  match  (the  degree  to  which  the 
State  match  exceeds  the  minimum 
requirements  or  has  increased  over  time, 
and  the  amount  of  the  match  relative  to 
the  needs  and  resources  of  the  State). 


For  competing  continuation 
applicants  only,  the  following  criteria 
will  be  used:  (a)  The  grantee’s  progress 
in  achieving  stated  goals  and  objectives 
for  the  previous  year’s  grant  including 
the  impact  the  State  Ll^  placements 
have  had  on  the  State’s  short-term  and 
long-term  professional  needs;  (b)  an 
assessment  of  the  number  of  and  the 
reasons  for  initial  breaches  by  health 
professionals  of  repayment  contracts; 
and,  (c)  the  grantee’s  history  of 
compliance  with  reporting  requirements 
including  goals,  objectives,  evaluation 
plans,  organizational  structure,  financial 
management,  and  personnel  changes. 

Noncompeting  continuation 
applications  will  be  evaluated  on  tlie 
following  criteria:  (a)  The  grantee's 
progress  in  achieving  stated  goals  and 
objectives  for  the  previous  year’s  grant 
including  the  impact  the  State  LRP 
placements  have  had  on  the  State’s 
short-term  and  long-term  professional 
needs;  (b)  an  assessment  of  the  number 
of  and  the  reasons  for  initial  breaches  by 
health  professionals  of  repayment 
contracts;  (c)  the  grantee’s  history  of 
compliance  with  reporting  activities 
including  goals,  objectives,  evaluation 
plans,  organizational  structure,  financial 
management,  and  personnel  changes; 
and  (d)  the  adequacy  and 
appropriateness  of  the  proposed  budget. 

Professions  and  Specialties  Needed 

To  be  supported  under  this  program, 
the  State  Program  must  establish  State 
priorities  for  the  selection  of  health 
professionals  consistent  with  the  NHSC 
LRP.  At  this  time,  the  Secretary  has 
determined  that  priority  will  be  given  to 
physicians  who  are  certified  or  eligible 
to  sit  for  the  certifying  examination  in 
the  specialty  boards  of  family  practice, 
osteopathic  general  practice,  obstetrics/ 
gynecology,  internal  medicine  and 
pediatrics. 

Other  Award  Information 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Tnis  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  to  review  applications  from 
within  their  States  under  certain  Federal 
programs.  The  application  kit,  to  be 
made  available  under  this  notice,  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 
will  provide  a  single  point  of  contact 
(SPOC)  in  the  States  for  that  review. 
Applicants  (other  than  federally 
recognized  Indian  tribal  governments) 
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should  contact  their  State  SPOC  as  early  | 
as  possible  to  alert  them  to  the  j 

prospective  applications  and  receive  | 
any  neces-saiy  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  appropriate  application 
deadline  date.  The  BPilC  does  not 
guarantee  that  it  will  accommotlate  or 
explain  its  response  to  State  process 
recommendations  received  after  the  due  1 
date. 

The  OMB  Catalog  of  Federal  Domestic 
Assistduce  number  for  this  profjrann  is 
n3.1C5. 

Dated:  March  18, 1994. 

Giro  V.  Sumaya,  | 

Administrator.  j 

IFR  Doc.  94-11994  Filed  5-17-94;  8:45  am)  ! 
BILLING  CODE  | 


Office  of  Inspector  General 
Program  Exclusions:  April  1994 

AGENCY:  Office  of  Inspector  General, 
IIHS. 

ACTION:  Notice  of  program  e.xclusions. 

During  the  month  of  January  1994,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  r.ases  set 
forth  below.  Wfien  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Matern.il  and 
Child  Health  Services  Block  Grant  anti 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  pa>’Tnent  is  made  to  any 
busine.ss  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  them.selves  whether  lliey  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  b  that  excluded  party. 
The  exclusions  have  national  effet.t  and 
also  apply  to  all  other  Fedenil  non¬ 
procurement  programs. 


Subject  city,  state 

Effective 

date 

Program-Related  Convictions: 
Ballesteros,  Frank.  J.,  Miami,  FL 

0476,94 

Chanowitz,  Benson,  Brooklyn, 
NY  . 

5/10/94 

Coleman.  Thomas  Clinton  Jr..  i 
Dublin,  GA  . 

04/26/94 

Subject  city,  state 


Effective 

date 


Denton,  Reecia  Ar,n,  Warren, 


AR  .  04/26/94 

Dudek,  Theresa,  Avoca,  PA . .  04/27/94 


Emamali,  Ronald,  Silver  Spring, 


MD  . . . 

Greer,  Loretta,  Grenada,  MS  . 

Heyder,  Isabelle  M.,  West 

Frankfort,  IL  . 

Holmes,  Ina  J.,  Locust  Valley, 


04/27/94 

04/26/94 

05/05/94 


NY 


06/10/94 


Subject  city,  state 


!  Kohn,  Charles  W.,  East  Rock- 

I  away,  NY  . . . 

j  Miller,  Robert  Scarsdale,  NY  _ _ 

Nageswara,  Maruri,  West  Or- 

'  ange,  NJ  . 

Nardulli,  Vito,  Brooklyn.  NY . 

I  Paul,  Gina  M.,  Brooklyn,  NY  . 

:  Rhodes,  William  J.,  Dix  Hills,  NY 
I  Salerno,  Michael,  South  Salem, 
i  NY  . . 


Home  Nursing  Patient  Care, 

Avoca,  PA  . . 

Hoq.  Syed  M.,  Bronx,  NY . 

Hung,  Che-Wu,  Old  Westbury, 

NY  . . . . . 

Jung,  Ha  Yong,  Ellicott  City,  MD 
Magidson,  James.  Stony  Brook, 

,  NY  . 

Massey,  Deborah  Jane, 

Granbury,  TX  . 

Panmai,  Krainsak,  Merced,  CA  .. 
Perry,  Theodore,  Cincinnati,  OH 

Ricci,  Donald,  Hinesville,  GA  . 

Ryan.  Gerard  F.,  Beltport,  NY 
Sabah,  Aliyah  Morgan,  Brooklyn, 

NY  . . . . . 

Schatzman,  Donald,  Ventor,  NJ  . 

Segiin,  Melvin,  Evanston.  IL . . 

Shah,  Panna,  Great  Neck,  NY  ... 
Titzel,  Daniel  W.,  Altoona,  PA  .... 
Valentine,  Tyrone,  Washington. 

DC . . . . 

j  Welch,  James  A.,  Orange,  TX  ... 
Wilkinson,  Stephen  HarokJ, 

1  Pahokee,  FL  . 

j  Yekterman-Welch,  Judy  K., 
j  Orangefield,  TX  . . . 

i  Patient  Abuse/Neglect  Convio- 
j  tions; 

Bartels,  Ingotf  K.,  Sheboygan, 

I  Groff,  Shirley  B.,  Hartley,  lA _ 

Hammen,  Larry  M.,  Rockwell 

City.  lA  . 

Hciland,  Scott  Leesburg,  FL  ..... 
Jemorson,  Robert,  Auburn,  NY  .. 

j  Johnston,  Scott  D.,  Ames,  I A  . 

j  Lewis,  Joe  Jr.,  Austin,  TX  . 

!  Sansote,  Paula  S.,  Ovid,  Ml . 

I  Scott,  Bernita  E.,  Baltimore,  MD 
I  Stevens,  Deanna  L.,  Monte¬ 
zuma.  lA . , . 

I  Tayior,  Gloria  A.,  Pritchard.  AL  .. 
I  Vaughn,  Hope  L.,  Baltimore,  MD 
I  Wilkinson,  Morris  A.,  Frederick, 
i  MD  . 


04/27/94 

05/10/94 

05/10/94 

04/27/94 


Schwartz.  Herbert,  Flushing,  NY 
Vigliatore,  Kattite^,  Bright-  wa¬ 
ters,  NY  . 

Vitale,  John,  Howard  Beach,  NY 
Wells,  Walter  L.  Jr.,  Jackson, 
MS . . . 


I  Controlled  Substance  Corwic- 
05/10/94  !  tions: 

!  Murphy,  Thomas  E.  Jr.,  New 

04/26/94  1  Kensington,  PA  . . 

05/12./94  j  Scalici,  Tony  F.,  Grand  Rapids, 

05/05/94  I  Ml  . — 

04/26/94  I 

05/10/94  I  License  RevocatiorVSuspension: 

I  Angek),  Fred  S.,  Weirton,  OH _ 

05/10/94  i  Degroot,  William  Edward,  Casa 

04/27/94  I  Grande,  AZ  . . 

05/05/94  I  piening.  Allen  C.,  V«la  Park,  Wl 
05/10/94  j  Snyder,  Reba  Jane,  Ratnwell, 
04/27/94  1  Ml  . 


04/27/94  i 
04/26/94 

04/26/94 

04/26/94 


05i'05/94  j 
05/05/94  I 

I 

05/05/94  j 
04/26/94  I 
05/10/94  j 
05/05/94 
04/26/94 
05/05/94 
04/27/94  j 

05/05/94  j 
04/26/94  j 
04/27/94  I 

I 

04/27V94  I 


Suit,  Faye  R.,  Three  Rivers.  Ml  . 

Federal/State  Exclusion/Susperv 
sion: 

Racal,  Juan  M.,  Oak  Brook,  IL 

Entities  Owned/Controlled  by 
Convicted: 

Coleman  Pharmacy,  East  Dub¬ 
lin,  GA . . . . 

Denton  Transportation,  Warren, 

AR  . 

Liberty  Convalescent  Transport, 

Hinesville,  GA  . . . 

Respiratory  Health  Care,  Irx:.. 

Miami,  FL . 

S  E  AR  Medical  Transporation, 
Warren,  AR  . . . 

Default  on  Heal  Loan: 
Aiello-Bayer,  Lisa  A.,  Lake  Car¬ 
mel,  NY  . 

Applegate,  Kirk  A.,  Fresno,  CA  .. 
Bee,  Christopher  R.,  Holebroke, 

NY  . . . 

Bernstein,  Jeffrey  S.,  New  York, 

NY  . . 

Bohonek,  Stanislav,  Westlake, 
OH . . 


1  Conviction  for  Health  Care 
!  Fraud: 

I  Berger,  Paul,  Lynbreok,  NY  _ 

j  Clawson,  Scott  A.,  Yankton,  SD 
I  Costanzo,  Donald  V.,  Yankton, 

I  SD  . . . 

I  Dechkounian,  Roupen,  Astoria, 

1  NY  . 

Fishberg,  Kenneth,  Brooklyn,  NY 
Ganjian,  Faramarz,  East  Hills, 

NY  . 

Ganjian.  Javid,  Glen  Cove,  NY  .. 
Ilaridis,  Dimitrios  A.,  Staten  Is¬ 
land.  NY  . 

1  Kogut,  Andrew  P.,  Roslyn.  NY  ... 


Clark.  Richard  E..  Folkston,  GA  . 

I  Cox,  Jenet  L.,  Tryon,  NC  . 

05/l0<'94  I  Cutler,  Peter  G.,  Lilbum,  GA  . 

05/05/94  I  Darrow,  Victoria  Lynn,  San  Frarv 

i  cisco,  CA . 

05/05/94  i  Gordon,  Robert  K.,  Snow  Hill, 

j  MD  . 

05/10/94  Goss,  Sarrruel  R.,  Shaker 

05/10/94  i  Heights.  CH  . . . . 

Hashimoto,  Lance  K.,  Milwau- 

05/10/94  kee.  Wl . 

05/10/94  Herring,  Charles  Michael,  Fre- 

I  mont.  CA . . . 

05/10/94  j  Holliday,  Dean  D.,  Parkville,  MO 
05/10/'94  1  Kelley.  Gary  L..  Tucson,  AZ . 


Effective 

date 


05/10/94 

05/10'94 

05/10/94 

05/10/94 

05/10/94 

05/10/94 

05/10/94 

05/10/94 

05/10/94 

05/10/94 

04/26/94 


04/27/94 

05/05/94 


05/05/94 

05/12/94 

05/05«4 

05rt)5/94 

05/05/94 


05/'05/94 


04/26/94 

04/26«4 

04/26/94 

04/26/94 

04/26/94 


05/20/94 

05/12/94 

05/20/94 

05/20/94 

05/15/94 

04/26/94 

04,76/94 

04/26/94 


05/12/94 


04/27,94 

05/12/94 

05/05/94 

05/12/94 

05/05/94 

05/1294 
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Subject  city,  state 

Effective 

date 

MeSherry,  Dale  J.,  Hilo,  HI  . 

05/12/94 

Morrow,  Luann,  Martton,  NJ . 

05/20/94 

Norris,  Scott  M.,  Citrus  Heights. 

CA . 

05/12/94 

Smith,  Susan  M.,  Scottsdale,  AZ 

05/12/94 

Dated;  May  3, 1994. 

James  F.  Patton, 

Director,  Health  Care  Administrative 
Sanctions. 

(FR  Doc.  94-12061  Filed  5-17-94;  8:45  am) 
BILLING  CODE  41S1-04-P 


Public  Health  Service 

[GN  #2249] 

National  Vaccine  Advisory  Committee, 
Public  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS),  Office  of  the 
Assistant  Secretary  for  Health  is 
announcing  the  forthcoming  meeting  of 
the  National  Vaccine  Advisory 
Committee. 

DATES:  Date,  Time  and  Place:  June  9,  at 
9  a.m.;  and  June  10,  at  8:30  a.m.;  Hubert 
H.  Humphrey  Building,  room  800,  200 
Independence  Avenue,  SVV., 
Washington,  DC  20201.  The  entire 
meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  Robinson,  D.P.A., 
Acting  Executive  Secretary,  National 
Vaccine  Advisory  Committee,  National 
Vaccine  Program  Office,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  (202)  401-8141. 

Agenda:  Open  Public  Hearing 
Interested  persons  may  formally 
present  data,  information,  or  views 
orally  or  in  writing  on  issues  pending 
before  the  Advisory  Committee  or  on 
any  of  the  duties  and  responsibilities  of 
the  Advisory'  Committee  as  described 
below.  Those  desiring  to  make  such 
presentations  should  notify  the  contact 
person  before  June  1, 1994,  and  submit 
a  brief  statement  of  the  information  they 
wish  to  present  to  the  Advisory 
Committee.  Requests  should  include  the 
names,  addresses,  and  telephone 
numbers  of  the  proposed  participants 
and  an  indication  of  the  approximate 
time  required  to  make  their  comments. 

A  maximum  of  10  minutes  will  be 
allowed  for  a  given  presentation.  Any 
person  attending  the  meeting  who  does 
not  request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 


conclusion  of  the  meeting,  if  time 
permits,  at  the  chairperson’s  discretion. 

Open  Advisory  Committee  Discussion 

There  will  be  updates  on  the  National 
Vaccine  Program  Office,  and  President 
Clinton’s  Childhood  Immunization 
Initiative.  There  will  also  be  discussions 
on  the  activities  of  the  three  working 
subcommittees:  Childhood  Vaccines; 
Vaccination  Registries;  and  Future. 
Meetings  of  the  Advisory  Committee 
shall  be  conducted,  insofar  as  is 
practical,  in  accordance  with  the  agenda 
published  in  the  Federal  Register 
notice.  Changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting.  Persons  interested  in  specific 
agenda  items  may  ascertain  from  the 
contact  person  the  approximate  time  of 
discussion.  A  list  of  Advisory 
Committee  members  and  the  charter  of 
the  Advisory  Committee  will  be 
available  at  the  meeting.  Those  unable 
to  attend  the  meeting  may  request  this 
information  from  the  contact  person. 
Summary  minutes  of  the  meeting  will 
be  made  available  upon  request  from  the 
contact  person. 

Dated:  May  9, 1994. 

Chester  Robinson, 

Acting  Executive  Secretary,  N\'AC. 

(FR  Doc.  94-12105  Filed  5-17-94;  8:45  am] 
BILLING  CODE  416a-17-M 


National  Institutes  of  Health;  Statement 
of  Organization,  Functions  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Serv'ices  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  58  FR  64408- 
9,  December  7, 1993),  is  amended  to 
implement  section  424  of  the  Public 
Health  Service  Act,  42  U.S.C.  285b,  as 
amended  by  section  503  of  the  NIH 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43),  pertaining  to  the  establishment  of 
the  National  Center  for  Sleep  Disorders 
Research  within  the  National  Heart, 
Lung,  and  Blood  Institute  (NHLBl)  of 
the  National  Institutes  of  Health.  In 
addition,  the  functional  statements  for 
the  NHLBl  and  the  Office  of  the 
Director,  NHLBl,  are  being  revised  to 
reflect  the  expansion  of  NHLBl 
functions  to  include  sleep  disorders 
research. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Heart, 
Lung,  and  Blood  Institute  (HNH),  delete 
the  functional  statement  in  its  entirety 
and  substitute  the  following: 


(1)  Provides  leadership  for  a  national 
program  in  diseases  of  the  heart,  blood 
vessels,  blood,  and  lungs;  (2)  plans, 
conducts,  fosters,  and  supports  an 
integrated  and  coordinated  program  of 
research,  investigations,  clinical  trials, 
and  demonstrations  relating  to  the 
causes,  prevention,  methods  of 
diagnosis,  and  treatment  (including 
emergency  medical  treatment)  of  the 
heart,  blood  vessel,  lung,  blood  diseases, 
and  sleep  disorders  through  research 
performed  in  its  own  laboratories  and 
through  contracts  and  research  grants  to 
scientific  institutions  and  to 
individuals;  (3)  plans  and  directs 
research  in  the  development,  trial,  and 
evaluation  of  drugs  and  devices  relating 
to  the  prevention,  treatment,  and 
rehabilitation  of  patients  suffering  from 
such  diseases;  (4)  conducts  studies  and 
research  into  the  clinical  use  of  blood 
and  all  aspects  of  the  management  of  its 
resources;  (5)  supports  training  of 
personnel  in  fundamental  sciences  and 
clinical  disciplines  for  participation  in 
basic  and  clinical  research  programs 
relating  to  heart,  blood  vessel,  blood, 
and  lung  diseases  by  individual  and 
institutional  research  training  awards; 

(6)  coordinates  with  the  other  research 
institutes  and  with  all  Federal  health 
programs  relevant  activities  in  the  above 
diseases,  including  the  related  causes  of 
stroke;  (7)  conducts  educational 
activities,  including  the  collection  and 
dissemination  of  educational  materials 
on  these  diseases,  with  emphasis  on  the 
prevention  thereof,  for  health 
professionals  and  the  lay  public;  and  (8) 
maintains  continuing  relationships  with 
institutions  and  professional 
associations  and  with  international, 
national,  State,  and  local  officials,  and 
voluntary  agencies  and  organizations 
working  in  these  areas. 

(2)  Under  the  heading  Office  of  the 
Director  (HNHl ),  delete  the  functional 
statement  in  its  entirety  and  insert  the 
following: 

(1)  Develops  and  provides  leadership 
for  national  heart,  blood  vessel,  blood 
and  lung  programs,  and  sleep  disorders 
research,  including  the  coordination  of 
all  Federal  health  programs  related  to 
these  program  and  research  areas  as 
authorized;  (2)  provides  overall 
planning,  direction,  coordination,  and 
evaluation  of  the  Institute’s  programs; 

(3)  collects,  develops,  and  disseminates 
information  on  the  above  diseases,  with 
emphasis  upon  factors  in  their 
prevention,  and  conducts  and  fosters 
related  educational  programs  for 
scientists  and  clinicians;  (4)  provides 
overall  management  and  administrative 
services  for  the  Institute;  and  (5) 
establishes  internal  Institute  policies  for 
program  and  administrative  operations 
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and  maintains  surveillance  over  their 
execution. 

(3)  After  the  heading  Office  of 
Prevention,  Education,  and  Control 
(HNH14),  insert  the  following: 

National  Center  for  Sleep  Disorders 
Research  (HNH15).  (1)  Conducts  and 
supports  research,  training,  education, 
and  dissemination  of  health  information 
to  health  care  professionals  and  the 
public,  and  other  activities  related  to 
sleep  disorders,  including  biological 
and  circadian  rhythm  research,  basic 
research  to  enhance  understanding  of 
sleep,  chronobiological  and  other  sleep 
related  research;  (2)  coordinates  the 
sleep  research  activities  of  the  Center 
with  related  activities  of  other  Federal 
Agencies,  other  components  of  the 
National  Institutes  of  Health,  and  public 
and  professional  profit  and  non-profit 
organizations;  and  (3)  prepares  a 
comprehensive  plan  for  conducting  and 
supporting  research  on  sleep  and  sleep 
disorders  and  works  to  facilitate  its 
implementation. 

Delegations  of  Authority 

All  delegations  and  redelegations  of 
authorities  to  officers  and  employees  of 
the  NHLBI  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  them  or  their  successors, 
pending  further  redelegation,  provided 
they  are  consistent  with  this 
reorganization. 

Dated:  May  9, 1994. 

Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  94-11992  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  414(M)1-M 


Office  of  the  Assistant  Secretary  for 
Health;  Privacy  Act  of  1974;  Altered 
System  of  Records 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notification  of  an  altered  system 
of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacj'  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  proposal  to  alter 
system  of  records  09-37-0151,  Public 
Health  Service  ALERT  Records 
Concerning  Individuals  Found  to  Have 
Committed  Scientific  Misconduct  in 
PHS  Sponsored  Research,  HHS/OASH/ 
ORI.  This  system  of  records  has  been 
transferred  from  the  National  Institutes 
of  Health  to  the  Office  of  Research 
Integrity,  Office  of  the  Assistant  ^ 
Secretary  for  Health,  Public  Health 
Service. 

The  purpose  of  altering  this  system  of 
records  is  to  automate  the  system  of 


records  so  that  storage  will  be  on 
computer  disks  as  well  as  hard  copy.  In 
addition,  ORI  is  proposing  to  maintain 
the  social  security  numbers  of  the 
individuals  in  the  system  of  records 
solely  to  confirm  the  identify  of  the 
subjects  of  the  records. 

DATES:  PHS  invites  interested  persons  to 
submit  comments  on  the  proposed 
alterations  on  or  before  June  27, 1994. 
PHS  has  sent  a  Report  of  Altered  System 
to  the  Congress  and  to  the  Office  of 
Memagement  and  Budget  on  May  6, 

1994.  The  alteration  of  this  system  of 
records  will  be  effective  60  days  from 
the  date  submitted  to  OMB,  unless  PHS 
receives  comments  which  result  In  a 
contrary  determination. 

ADDRESS:  Comments  should  be 
addressed  to  the  ORI  Privacy  Act  Officer 
at  the  address  listed  below.  Comments 
received  will  be  available  for  inspection 
from  9  a.m.  to  3  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Privacy  Act  Officer,  Office  of  Research 
Integrity,  Rockwall  11,  suite  700,  5515 
Security  Lane,  Rockville,  MD  20852. 
SUPPLEMENTARY  INFORMATION:  PHS 
propo.ses  to  alter  this  system  of  records, 
09-37-0151,  ALERT  Records 
Concerning  Individuals  Foimd  to  Have 
Committed  Scientific  Misconduct  in 
PHS  Sponsored  Research,  HHS/OASH/ 
ORI,  principally  by  changing  the 
method  of  Storage  of  the  records  from 
hard  copy  to  one  that  includes  storage 
on  computer  disks. 

This  system  was  maintained  by  NIH. 
The  system  name  has  been  changed  to 
more  accurately  describe  the  records  in 
the  system.  The  number  and  title  has 
been  changed  from  09-25-0151, 
Administration:  ALERT  Records 
Concerning  Individuals  under 
Investigation  for  Possible  Misconduct  in 
Science  or  Subject  to  Sanction  for  Such 
Misconduct  to  “09-37-0151.  ALERT 
Records  Concerning  Individuals  Found 
to  Have  Committed  Scientific 
Misconduct  in  PHS  Sponsored 
Research.” 

PHS  also  proposes  to  maintain  the 
Social  Security  numbers  of  the  subjects 
of  the  records.  The  character,  scope  and 
operation  of  the  system  will  remain  the 
same.  The  Division  of  Policy  and 
Education,  ORI  will  continue  to 
maintain  this  system  of  records  and  will 
control  disclosures,  as  appropriate. 

The  change  in  the  memod  of  storage 
will  provide  a  more  effective  way  for 
ORI  to  perform  its  responsibilities  in  the 
award  of  funds  for  scientific  research 
and  development  Automating  the 
system  will  provide  more  effective 
means  of  commimicating  necessary 
information  between  agencies.  Social 
Security  numbers  will  be  used  solely  for 


the  purpose  of  correctly  identifying  the 
subjects  of  the  investigation.  In  those 
instances  when  the  SSN  is  not  available, 
the  date  of  birth  will  be  utilized. 

This  system  has  had  minor 
modifications  since  the  last  publication 
of  the  system  notice.  These  Ganges 
were  to  the  System  Name  and  Number, 
Categories  of  Individuals  Covered  by  the 
System,  Categories  of  Records  in  the 
System,  Purposes  of  the  System, 
Safeguards,  System  Managerfs)  and 
Address.  They  are  as  follows: 

The  change  in  the  System  Number 
and  Name  described  above  was  made  to 
more  accurately  describe  the  records  in 
the  system. 

The  Categories  of  Individuals  covered 
by  the  system  has  been  narrowed.  The 
PHS  ALERT  no  longer  contains  the 
names  of  individuals  who  are  subject  to 
an  investigation  of  scientific  misconduct 
or  where  there  has  been  a  determination 
that  misappropriation  of  federal 
research  funds  had  occurred. 

Individuals  may  be  the  subject  of  the 
records  if  they  fall  within  the  following 
categories: 

(1)  ORI  has  made  a  finding  of 
scientific  misconduct  concerning  the 
individual;  (2)  the  individual  is  the 
subject  of  an  administrative  action 
imposed  as  a  result  of  a  determination 
that  scientific  misconduct  has  occurred; 
(3)  the  Individual  has  agreed  to 
volimtary  corrective  action  as  result  of 
an  investigation  of  scientific 
misconduct;  (4)  ORI  has  received  a 
report  of  an  investigation  by  an 
institution  in  which  there  was  a  finding 
of  scientific  misconduct  concerning  the 
individual  and  ORI  has  determined  that 
PHS  has  jurisdiction;  (5)  FDA  has 
determined  that  there  is  sufficient 
reason  to  believe  that  official  action  is 
warranted  against  the  individual  for 
violation  of  an  FDA  regulation 
governing  research. 

In  addition,  the  following  changes 
have  been  made  to  the  system  of 
records: 

The  Categories  of  Records  in  the 
system  has  been  changed  to  more 
accurately  reflect  the  information  that  is 
maintained  in  the  system. 

The  Purpose  section  has  been 
changed  in  a  way  that  it  remains 
compatible  with  the  previous  published 
purposes.  We  have  added  a  section  that 
deals  with  those  instances  in  which  the 
information  in  the  system  may  be  used. 

The  Safeguards  section  has  been 
altered  as  necessary  to  assure  that  the 
records  are  maintained  in  a  secure 
manner  compatible  with  their  content 
and  purposes. 

The  System  Manager  and  address 
section  has  been  changed  to  reflect 
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changes  in  the  internal  organizational 
structure  of  the  ORI  and  its  procedures. 

Additionally,  PHS  has  made  a  number 
of  editorial  changes  throughout  the 
system  notice  to  clarify  and  to 
accommodate  normal  updating  changes. 

The  four  routine  uses  for  this  system 
are  compatible  with  the  stated  purposes 
of  the  system.  The  first  routine  use 
allows  referral  to  the  appropriate 
official(s)  of  the  awardee  institution  or 
organization  when  in  connection  with 
an  ORI  review  of  an  institution’s 
investigation  or  finding  of  scientific 
misconduct  by  an  individual  employed 
by  or  affiliated  with  the  institution  or 
organization,  a  PHS  agency  is  taking  an 
action  affecting  research  and  research 
training  awards  to  that  institution  or 
organization.  The  second  routine  use 
proposed  for  this  system  permits 
disclosure  to  a  congressional  office  to 
allow  the  subject  individuals  to  obtain 
assistance  fix)m  their  representatives  in 
Congress,  should  they  so  desire.  Such 
disclosure  would  be  made  only 
pursuant  to  a  request  fi-om  the  subject  of 
the  record.  The  third  routine  use  allows 
disclosure  to  the  Department  of  Justice, 
a  court,  or  administrative  tribunal  in  the 
event  of  fitigation.  The  fourth  routine 
use  allows  disclosure  by  way  of  an 
electronic  bulletin  board  to  outside 
organizations  and  institutions  of 
investigative  findings  and 
administrative  actions  when  scientific 
misconduct  is  found.  This  disclosure 
will  provide  information  that  will 
enable  the  institutions  and 
organizations  to  enforce  PHS 
administrative  actions  within  their 
institution  or  organization. 

This  system  notice  is  written  in  the 
present,  rather  than  the  future  tense,  to 
avoid  the  unnecessary  expenditure  of 
public  funds  to  republish  the  notice 
after  the  notice  becomes  effective. 

Dated:  May  9, 1994. 

Wilford  J.  Forbush, 

Director,  Office  of  Management. 

09-37-0151 

SYSTEM  NAME: 

Public  Health  Service  ALERT  Records 
Concerning  Individuals  Found  to  Have 
Committed  Scientific  Misconduct  in 
PHS  Sponsored  Research,  HHS/OASH/ 
ORI. 

SECURITY  CLASSIFICATION 

None. 

SYSTEM  LOCATION; 

Office  of  Research  Integrity,  Public 
Health  Service,  Rockwall  II,  suite  700, 
5515  Security  Lane,  Rockville, 
Maryland  20852. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Subjects  may  include  (1)  researchers 
currently  or  formerly  employed  by  the 
Federal  Government;  (2)  individuals 
being  considered  for  appointment  to 
Public  Health  Service  (PHS)  advisory 
committees;  (3)  investigators  on 
research  grants,  fellowships,  cooperative 
agreements,  or  contracts  awarded  by  any 
PHS  agency,  (“Investigators”  may 
include  principal  investigators,  co¬ 
investigators,  program  directors, 
trainees,  recipients  of  career  awards  or 
fellowships,  or  other  individuals  who 
conduct  or  are  responsible  for  research 
or  research  training  funded  by  PHS);  (4) 
research  investigators,  such  as  guest 
workers,  not  employed  by  PHS  but  who 
conduct  research  in  PHS  facilities  or  are 
closely  associated  with  research 
conducted  by  PHS;  (5)  other 
individuals,  such  as  subgrantees, 
subcontractors  or  assistants  on  research 
or  research  training  grants,  contracts  or 
cooperative  agreements,  who  by 
training,  experience,  occupation  or 
other  qualifications  are  potential 
candidates  for  research  or  research 
training  grants,  contracts,  cooperative 
agreements  or  other  benefits. 

Such  individuals  would  be  subjects  of 
records  in  this  system  if  they  fall  within 
the  following  categories: 

(1)  ORI  has  made  a  finding  of 
scientific  misconduct  concerning  the 
individual; 

(2)  The  individual  is  the  subject  of 
administrative  actions  imposed  as  a 
result  of  a  determination  that  scientific 
misconduct  has  occurred.  Such 
administrative  actions  include  but  are 
not  limited  to:  (a)  Restrictions  on 
specific  activities  or  expenditures  under 
an  active  award,  (b)  a  requirement  for 
special  reviews  of  all  requests  for 
funding;  (C)  actions  affecting  eligibility 
for  appointment  as  an  individual  or 
member  of  a  committee  providing 
advice  to  PHS;  (d)  debarment  from 
participation  in  covered  transactions 
which  may  include  grants,  contracts, 
and  cooperative  agreements;  (e) 
suspension  or  termination  of  an  active 
award:  (f)  special  restrictions  on 
regulated  research,  such  as 
disqualification  by  the  Food  and  Drug 
Administration  (TOA)  from  use  of 
investigational  drugs  or  other  products, 
or  other  restrictions  place  on  such  use; 
and  (g)  termination  of  employment  or 
other  disciplinary  action  against  an 
employee  of  PHS. 

(3)  The  individual  has  agreed  to  a 
voluntary  corrective  action  as  a  result  of 
an  investigation  of  scientific 
misconduct. 

(4)  ORI  has  received  a  report  of  an 
investigation  by  an  institution  in  which 


there  is  a  finding  of  scientific 
misconduct  concerning  the  individual 
and  ORI  has  determined  that  PHS  has 
jurisdiction. 

(5)  The  FDA  has  determined  after  an 
investigation  that  there  is  sufficient 
reason  to  believe  that  official  action  is 
warranted  against  the  individual  for 
violation  of  FDA  regulations  governing 
research. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  relating 
to  findings  of  scientific  misconduct  and 
to  actions  that  PHS  has  taken  in 
connection  with  such  findings 
including  voluntary  exclusion 
agreements.  This  information  is  limited 
to  (1)  the  ORI  Case  Reference  number, 

(2)  the  name  of  the  subject  of  the 
investigation,  (3)  the  individual’s  social 
security  number,  (4)  the  date  of  birth  of 
the  individual,  (5)  the  type  of 
misconduct,  (6)  the  institution  that 
conducted  the  investigation,  (7)  a 
summary  of  the  administrative  actions 
imposed  as  a  result  of  the  misconduct 
and  the  effective  and  expiration  dates, 

(8)  the  involved  PHS  support  and  the 
involved  PHS  agencies  or  funding 
components  including  identification  of 
the  specific  office  responsible  for  the 
investigation,  (9)  the  record  creation 
date,  and  (10)  the  last  entry  date. 
Scientific  misconduct  is  defined  as 
fabrication,  falsification,  plagiarism  or 
other  practices  that  seriously  deviate 
from  those  that  are  commonly  accepted 
within  the  scientific  community  for 
proposing,  conducting  or  reporting 
research.  It  does  not  include  honest 
error  or  differences  in  interpretations  or 
judgement  of  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  this  system  comes  from 
the  legislation  which  authorizes  PHS  to 
make  awards  for  biomedical  and 
behavioral  research  and  research 
training,  and  from  PHS’s  concomitant 
responsibility  to  assure  both  that  funds 
disbursed  under  awards  are  spent  for 
authorized  purposes  and  that  recipients 
of  such  funds  conform  to  all  appropriate 
laws  and  regulations.  (5  U.S.C.  301;  29 
U.S.C.  669;  42  U.S.C.  241,  242b,  242c, 
2421,  242m,  247c,  281-289h,  285n, 
285n-2.  2850,  285o-2,  300a-2.  300b-l- 
b-3,  300C-12,  300Z-7,  as  these 
provisions  relate  to  biomedical  and 
behavioral  research  and  research 
training). 

PURPOSE(S): 

This  system  of  records  enables  PHS 
agencies  to  discharge  effectively  their 
responsibilities  in  the  award  and 
administration  of  research  and  training 
grants,  cooperative  agreements  and 
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contracts,  while  protecting  the  privacy 
and  other  rights  of  individuals.  The  PHS 
ALERT  system  is  used  to  collect,  control 
and  disseminate  to  PHS  agency  officials 
on  a  need-to-know  basis  information 
that:  (1)  The  PHS  has  made  a  finding  of 
scientific  misconduct  or  (2)  the  PHS  has 
imposed  administrative  action(s)  at  the 
conclusion  of  an  investigation  for 
scientific  misconduct:  or  (3)  has 
received  a  report  of  an  investigation  by 
an  institution  in  which  there  is  a  fining 
of  scientific  misconduct  and  ORI  has 
determined  that  the  PHS  has 
jurisdiction,  or  (4)  the  FDA  has 
determined  after  an  investigation  that 
there  is  sufficient  reason  to  believe  that 
official  action  is  warranted  against  such 
persons  for  violation  of  FDA  regulations 
governing  research  or  (5)  an  individual 
has  agreed  to  a  voluntary  corrective 
action  relative  to  findings  of  scientific 
misconduct. 

Specifically, 

(1)  PHS  records  the  existence  of  such 
administrative  actions  in  the  system  so 
that  PHS  agencies  can  track  and 
implement  the  administrative  actions, 
for  example  by  refusing  to  accept  an 
application  or  proposal  from  a  debarred 
person.  In  addition,  PHS  informs 
members  of  technical  merit  review 
groups  of  actions  taken  if  the  disclosure 
is  necessary  to  ensure  an  unbiased 
review  by  providing  an  accurate  account 
of  the  case,  for  example,  when 
information  concerning  the  conduct 
investigated  has  been  disclosed  by  other 
sources,  such  as  the  press  or  other 
communications  media. 

(2)  The  ORI  will  transmit  the  names 
and,  if  available,  the  SSN  or  date  of 
birth  of  those  individuals  against  whom 
there  was  a  finding  of  scientific 
misconduct  and  administrative  action(s) 
to  the  Efivision  of  Research  Grants 
(DRG),  National  Institutes  of  Health 
(NIH)  and  to  other  appropriate  officials 
within  the  PHS.  DRG  vrill  use  this  file 
to  screen  automatically  PHS  research 
contract  and  grant  award  records; 
applications  for  PHS  funding  of  research 
grants,  fellowships  and  cooperative 
agreements;  and  nominations/ 
appointments  to  PHS  advisory 
committees. 

(3)  If  the  ORI’s  review  of  the 
institutional  investigation  findings  or 
the  Departmental  Appeals  Board  (DAB) 
hearing  on  the  findings  fail  to  confirm 
misconduct  (a)  the  individual’s  name  is 
removed  from  the  PHS  ALERT  system  of 
records  and  the  individual  is  notified  in 
writing;  (b)  responsible  PHS  agency 
officials  are  notified  of  the  outcome;  (c) 
if  any  interim  administrative  actions 
had  been  imposed,  they  are  withdrawn. 

(4)  Appropriate  agency  officials  are 
notified  of  additions  to  the  PHS  ALERT 


for  the  purpose  of  communicating  and 
disseminating  information  about 
scientific  misconduct. 

(5)  PHS  Committee  Management 
Officers  are  notified  of  administrative 
actions  restricting  or  prohibiting  PHS 
advisory  service  in  order  to  assist  in  the 
appointment  of  candidates  for  the 
advisory  committees. 

(6)  Upon  request,  the  System  Manager 
may  disclose  information  to  PHS  agency 
officials  who  are  considering  hiring  a 
subject  individual. 

(7)  Upon  request,  the  System  Manager 
may  disclose  information  in  the  PHS 
ALERT  to  contracting  officers  in  order 
to  assist  them  in  the  award  of  a  contract. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  PHS  may  notify  responsible 
officials  of  the  awardee  institutions  or 
organizations  when,  in  connection  with 
an  ORI  review  of  an  institution’s 
investigation  or  a  finding  of  scientific 
misconduct  by  an  individual  employed 
by  or  affiliated  with  the  institution  or 
organization,  a  PHS  agency  takes  an 
action  affecting  research  and  research 
training  awards  to  the  institution  or 
organization.  Information  disclosed  will 
be  limited  to  the  name  of  the  subject 
individual,  description  of  the  action  and 
the  reason  for  it. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
ft-om  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  from  this 
system  of  records  to  the  Department  of 
Justice,  or  to  a  court  or  other  tribvmal, 
when  (a)  HHS,  or  any  component 
thereof:  or  (b)  any  HHS  employee  in  his 
or  her  official  capacity  or  (c)  any  HHS 
employee  in  his  or  here  individual 
capacity  where  the  Department  of 
Justice,  (or  HHS,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States  or 
any  agency  thereof  where  HHS 
determines  that  the  litigation  is  likely  to 
affect  HHS  or  any  of  its  components  is 

a  party  to  litigation,  and  HHS 
determines  that  the  use  of  such  records 
by  the  Department  of  Justice,  court  or 
other  tribxmal  is  relevant  and  necessary 
to  the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

4.  Disclosure  may  be  made  via  an 
electronic  bulletin  board  to  institutions, 
organizations  and  persons  connected  to 
the  electronic  bulletin  boards  outside 


the  DHHS  and  components  within  the 
DHHS  of  the  names  of  individuals 
against  whom  there  was  a  finding  of 
scientific  misconduct  and  an  imposition 
of  administrative  actions  including 
voluntary  exclusion  agreements.  The 
information  will  enable  applicant 
institutions  to  enforce  PHS 
administrative  actions  within  their 
institutions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
computer  disks. 

RETRIEVABILtTY: 

Records  are  retrieved  by  name  of  the 
individual  who  is  the  subject  of  an  ORI 
investigation  or  review  of  an 
institution’s  investigation  or  subject  to 
an  administrative  action. 

SAFEGUARDS: 

1.  Authorized  users:  Records  are 
available  only  to  the  system  manager. 
Director  of  Division  of  Policy  and 
Education  (DPE),  ORI,  or  designee.  Any 
disclosure  to  other  individuals  must  be 
authorized  by  the  Director,  DPE. 

2.  Procedural  safeguards:  Access  to 
records  is  strictly  controlled  by  the 
system  manager  and  the  officials 
specified  under  “Authorized  Users.” 
Individuals  who  receive  disclosures 
from  this  system  before  there  is  a  final 
agency  finding,  are  informed  that  the 
information  is  confidential. 

3.  Physical  safeguards:  Sensitive 
records  stored  in  file  folder  and  on 
computer  discs  are  kept  in  locked  file 
cabinets  in  areas  whidi  are  locked  when 
not  in  use.  Special  measures, 
commensurate  with  the  sensitivity  of 
the  records,  are  taken  to  prevent 
unauthorized  copying  or  disclosure  of 
records. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  “Safeguarding  Records 
contained  in  Systems  of  Records,” 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  Department’s  Automated 
Information  System  Security  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  OASH  Records 
Control  Schedule.  If  an  institutional 
finding  of  scientific  misconduct  is 
reversed  by  ORI  or  DAB,  the  PHS 
ALERT  records  are  destroyed.  If  an 
investigation  results  in  an  official 
administrative  action  or  voluntary 
exclusion  agreements,  a  record  of  such 
administrative  action  is  maintained  for 
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the  duration  of  the  administrative  action 
and  th«i  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

PHS  ALERT  System  Manager, 

Division  of  Policy  and  Education.  Office 
of  Research  Integrity,  Rockwall  II,  suite 
700,  5515  Security  Lane,  Rockville,  MD 
20852. 

NOTIRCATION  PROCEDURE: 

Individuals  are  routinely  notified  in 
writing  when  they  become  the  subject  of 
a  record  in  this  system,  unless  a  law 
enforcement  agency  has  instructed  PHS 
not  to  do  so.  Subject  individuals  are  also 
informed  routinely  when  their  records 
are  deleted  from  the  system. 

RECORD  ACCESS  PROCEDURE: 

Individuals  may  write  to  the  system 
manager  at  the  address  above  and 
provide  their  full  name  and  the  name  of 
this  Privacy  Act  system  of  records  to 
request  a  copy  of  the  record.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  a  listings 
of  accountable  disclosures  that  have 
been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  may  write  to  the  system 
manager  and  reasonably  identify  the 
record  and  the  inframation  being 
contested;  and  state  the  reasons  for 
requesting  the  change,  along  with 
supporting  infonnation  to  show  that  the 
record  is  untimely,  incomplete, 
irrelevant,  or  inaccurate.  The  ri^t  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
obtained  from  awardee  institutions  or 
organizations,  and  PHS  agencies  and 
organizations  responsible  for 
investigations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 

(FR  Doc.  94-12031  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4168-17-M  ~ 


DEPARTMENT  OF  THE  INTERKDR 

Bureau  of  Land  Management 
[lD-943-4070-02;  IDl-24.  IDI-7881] 

Proposed  Continuation  of 
Withdrawals;  Idaho 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION;  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  that  a  197.44  acre 
withdrawal  for  the  Mineral  Ridge 
Recreation  Area  and  a  56.50  acre 
withdrawal  for  the  Beauty  Bay 
Recreation  Area  continue  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  mining,  but  have  been 
and  will  remain  open  to  surface  entry 
and  mineral  leasing. 

DATES:  Comments  should  be  received  by 
August  16, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director.  BLM  Idaho  State  Office. 
3380  Americana  Terrace.  Boise.  Idaho 
83706-2500.  208-384-3166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM  Idaho  State 
Office.  208-384-3166. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
that  the  existing  withdrawals  made  by 
Public  Land  Order  Nos.  4173  and  5569, 
be  continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714  (1988).  The  land 
is  described  as  follows: 

Boise  Meridian 

Mineral  Ridge  Recreation  Area 
(IDI-24.  PLO  4173) 

T.  49N..R.  3  W.. 

Sec.  1,  lots  15  to  18  inclusive  and 
SV2SWV4. 

Beauty  Bay  Recreation  Area 
(lDI-7881,  PLO  5569) 

T.  49  N.,  R.  3  W.. 

Sec.  11,  lot  2  and  SEV4NEV4. 

The  areas  described  aggregate  253.94  acres 
in  Kootenai  Cbunty. 

The  purpose  of  the  withdrawals  is  Jo 
protect  the  Beauty’  Bay  and  Mineral 
Ridge  Recreation  Areas.  The 
withdrawals  segregate  the  land  from 
location  and  entry  under  the  mining 
laws,  but  not  the  public  land  laws  or 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  view’s  in  wrriting  to  the  Chief, 
Branch  Land  Operations,  in  the  Idaho 
State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  wrill  determine  whether 


or  not  the  withdrawals  will  be 
continued  and,  if  so,  for  howr  long.  The 
final  determination  on  the  continuation 
of  the  withdrawals  w’ill  be  published  in 
the  federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  May  6, 1994. 

William  E.  Ireland, 

Chief,  Realty  Operations  Section. 

[FR  Doc.  94-12056  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4310-GG-P 


Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  ei 
seq.y. 

Applicant:  Phoenix  Zoo,  Phoenix,  AZ. 
[PRT-789807] 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a 
captive-born  female  ocelot  [Felis 
pardalis)  from  the  Woodland  Park  Zoo. 
Seattle,  Wa.,  for  the  purpose  of 
enhancement  of  survival  through 
conserv'ation  education. 

Applicant:  Valerie  Wurst,  New  Hill. 
NC. 

(PRT-788027) 

The  applicant  requests  a  permit  to 
export  a  captive-bom  male  Bengal  tiger 
(Panthera  tigris}  to  Nikki  Riddel,  United 
Kingdom,  for  the  purpose  of 
enhancement  of  survival  through 
conservation  education. 

Applicant:  Tanganyika  WildlifeCo., 
Wichita,  KS. 

[PRT-7901241 

The  applicant  requests  a  permit  to 
export  one  captive-bred  female  tiger 
(Panthera  tigris)  to  Parque  Zoologico 
International  in  Tijuanna,  Mexico,  for 
the  purpose  of  enhancement  of  survival 
through  conserv'ation  education. 

Applicant:  Darwin  Huck  Spaulding. 
Voorheesville,  NY. 

[PRT-7892391 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  Frank  Bow’ker, 
“Thomkoor.Grahamstown,  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  should  he 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
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Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  May  12, 1994. 

Margaret  Tieger, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  94-12012  Filed  5-17-94;  8:45  am] 
BILLING  CODE  4310-e5-P 


Issuance  of  Permit  for  Marine 
Mammals 

On  March  3, 1994,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
59,  No.  42,  Page  10162,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Marine  World 
Afi-ica  USA  for  a  permit  (PRT  786616) 
to  remove  permanently  from  the  wild  6 
walrus  [Odobenus  rosmarus)  pups  for 
public  display  purposes. 

Notice  is  hereby  given  that  on  April 
19, 1994,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  420(c),  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax (703) 358-2281. 

Dated:  May  12, 1994. 

Margaret  Tieger, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

(FR  Doc.  94-12013  Filed  5-17-94;  8:45  am] 
BILLING  CODE  4310-55-M 


National  Park  Service 

U.S.  World  Heritage  Nomination 
Process;  Calendar  Year  1994 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Public  notice  and  request  for 
comment. 

SUMMARY:  The  Department  of  the 
Interior,  through  Ae  National  Park 
Service,  announces  the  process  that  will 
be  used  in  calendar  1994  to  identify 
possible  U.S.  nominations  to  the  World 
Heritage  List.  This  notice  solicits  public 
comments  and  suggestions  on  properties 
that  should  be  considered  as  potential 
U.S.  World  Heritage  nominations.  The 
requirements  that  U.S.  properties  must 
satisfy  to  be  considered  for  nomination 
were  published  in  the  May  27, 1982, 
Federal  Register  (47  FR  23392).  These 
Regulations,  the  criteria  which  cultural 
or  natural  properties  must  satisfy  for 
World  Heritage  status,  the  properties  on 
the  U.S.  Indicative  Inventory  of 
Potential  Future  U.S.  World  Heritage 
Nominations,  and  the  19  U.S.  properties 
inscribed  on  the  World  Heritage  List  as 
of  January  1, 1994  are  available  upon 
request  from  the  National  Park  Service. 
DATES:  Comments  on,  or  suggestions  of 
cultural  or  natural  properties  as 
potential  1994  U.S.  World  Heritage 
nominations  must  be  received  within  60 
days  of  this  notice.  Comments  should 
pertain  to  the  merits  of  properties 
included  on  the  Inventory  or  those  that 
the  respondent  believes  should  be 
considered  for  U.S.  nomination  to  the 
World  Heritage  List  in  1994.  Comments 
should  also  specify  how  the 
recommended  property  satisfies  one  or 
more  of  the  World  Heritage  criteria.  The 
Department  will  decide  on  the  issue  of 
nominations  for  1994  and  will  publish 
the  decision  in  the  Federal  Register 
with  a  request  for  further  public 
comment  in  the  event  that  potential 
nominations  are  identified.  Comments 
on  potential  United  States  nominations 
which  may  be  listed  must  be  received 
within  30  days  of  the  second  notice.  In 
the  event  that  nominations  are  favorably 
identified  and  received,  the  Department 
of  the  Interior  will  subsequently  publish 
in  the  Federal  Register  a  final  list  of 
proposed  1994  U.S.  World  Heritage 
nomination(s).  A  detailed  nomination 
document  will  be  prepared  for  each. 

The  Federal  Interagency  Panel  for  World 
Heritage  will  review  the  accuracy  and 
completeness  of  draft  1994  United 
States  nomination(s)  and  will  make 
recommendations  to  the  Department  of 
the  Interior.  The  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks  will 


subsequently  transmit  approved 
nomination(s)  on  behalf  of  the  United 
States  to  the  World  Heritage  Committee 
Secretariat  through  the  Department  of 
State  by  October  1, 1994,  for  evaluation 
by  the  World  Heritage  Committee  in 
1995. 

ADDRESSES:  Written  comments  or 
recommendations  should  be  sent  to  the 
Director,  National  Park  Service,  U.S. 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington,  DC  20013-7127. 
Attention;  World  Heritage  Convention- 
023. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  C.  Milne,  Chief,  Office  of 
International  Affairs,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127  (202/343-7063). 

SUPPLEMENTARY  INFORMATION:  The 
Convention  Concerning  the  Protection 
of  the  World  Cultural  and  Natural 
Heritage,  ratified  by  the  United  States 
and  135  other  countries,  establishes  a 
system  of  international  cooperation 
through  which  cultural  and  natural 
properties  of  outstanding  universal 
value  to  mankind  may  be  recognized 
and  protected.  The  Convention  seeks  to 
put  into  place  an  orderly  approach  for 
coordinated  and  consistent  heritage 
resource  protection  and  enhancement 
throughout  the  world.  The  Convention 
complements  each  participating  nation’s 
heritage  conservation  programs  and 
provides  for: 

(a)  The  establishment  of  an  elected  21- 
member  nation  World  Heritage  Committee  to 
further  the  goals  of  the  Convention  and  to 
approve  properties  for  inclusion  on  the 
World  Heritage  List; 

(b)  The  development  and  maintenance  of  a 
World  Heritage  List  to  be  comprised  of 
natural  and  cultural  properties  of  outstanding 
universal  value; 

(c)  The  preparation  of  a  List  of  World 
Heritage  in  Danger; 

(d)  The  establishment  of  a  World  Heritage 
Fund  to  assist  participating  countries  in 
identifying,  preserving,  and  protecting  World 
Heritage  properties; 

(e)  The  provision  of  technical  assistance  to 
participating  countries,  upon  request;  and 

(f)  The  promotion  and  enhancement  of 
public  knowledge  and  understanding  of  the 
importance  of  heritage  conservation  at  the 
international  level. 

Participating  nations  identify  and 
nominate  their  sites  for  inclusion  on  the 
World  Heritage  List.  The  World  Heritage 
Committee  reviews  and  evaluates  all 
nominations  against  established  criteria. 
Under  the  Convention  each 
participating  nation  assumes 
responsibility  for  taking  appropriate 
legal,  scientific,  technical, 
administrative,  and  financial  measures 
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necessary  for  the  identification, 
protection,  conservaticm,  and 
rehabilitation  of  World  Heritage 
properties  situated  vdthin  its  borders. 

In  the  United  States,  the  Department 
of  the  Interior  is  responsible  for 
directing  and  coordinating  U.S. 
participation  in  the  World  Heritage 
Convention.  The  Department 
implements  its  responsibilities  under 
the  Convention  in  accordance  with  the 
statutory  mandate  contained  in  Title  IV 
of  the  National  Historic  Preser\'ation  Act 
Amendments  of  1980  (Pub.  L.  96-515; 

16  U.S.C.  470a-l,  a-2).  On  May  27, 
1982,  the  Interior  Department  published 
in  the  Federal  Register  the  policies  and 
procedures  which  are  used  to  carry  out 
this  legislative  mandate  (47  FR  23392]. 
The  rules  contain  additional 
information  on  the  Convention  and  its 
implementation  in  the  United  States, 
and  identify  the  specific  requirements 
that  U.S.  properties  must  satisfy  before 
they  can  be  nominated  for  World 
Heritage  status. 

Dated:  April  13, 1994. 

George  T.  Frampton,  )r.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  94-12121  Filed  5-17-94;  8:45  am] 
BtLUNG  CODE  431C-70-f> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-324] 

Certain  Acid-Washed  Denim  Garments 
and  Accessories,  Including  Jeans, 
Jackets,  Bags,  and  Skirts;  Commission 
Determination  to  Apply  a  Modified 
Procedure  for  Considering  a  Petition  to 
Rescind  a  Consent  Order 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined,  pursuant 
to  rule  201.4(b),  to  waive  in  part  the 
interim  rules  normally  applicable  to 
consideration  by  the  Commission  of  a 
petition  for  rescission  of  a  consent 
order,  and  to  follow  instead  a  modified 
procedure  for  considering  the  petition 
filed  by  coimsel  on  behalf  of  Golden 
Trade  S.r.l.  (Golden  Trade)  and  Greater 
Texas  Finishing  Corporation  (Greater 
Texas),  complainants  in  the  above- 
captioned  investigation,  and  Bugle  Boy 
Industries,  Inc.  fBugle  Boy),  a 
respondent  in  the  investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 


Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3104. 

SUPPLEMENTARY  INFORMATION:  On  April 
4, 1994,  complainants  Golden  Trade  and 
Greater  Texas  and  respondent  Bugle  Boy 
filed  a  joint  motion  to  rescind  a  consent 
order  which  was  previously  entered 
against  Bugle  Boy.  The  petition  was 
filed  in  view  of  a  settlement  agreement 
among  the  parties  that  resulted  in  a 
license  to  Bugle  Boy  to  manufacture, 
have  manufactured,  use,  and  sell 
garments  under  U.S.  Letters  Patent 
4,740,213,  owned  by  Golden  Trade,  and 
the  patent’s  foreign  counterparts. 
Commission  interim  rule  211.57  sets 
forth  procedures  for  processing  such 
petitions.  In  this  investigation,  however, 
the  Commission  determined  to  waive  in 
part  the  application  of  that  interim  rule 
and  instead  to  apply  a  revised 
procedure.  The  revised  procedure  is 
similar  to  the  procedure  set  forth  in 
proposed  final  rule  210.76,  published  in 
the  Federal  Register  on  November  5, 
1992  (57  FR  52830,  52883).  Interim  rule 
211.57  is  waived  for  this  investigation  to 
the  extent  that  it  conflicts  with  the 
procedure  set  forth  below. 

Commission  rule  201.4(b)  provides  for 
waiver  of  rules  when  in  the  judgment  of 
the  Commission  there  is  good  and 
sufficient  reason  therefor.  The 
Commission  determined  that  these 
criteria  are  met  here.  Accordingly, 
consideration  of  the  petition  for 
modification  of  the  exclusion  order  in 
this  investigation  will  be  according  to 
the  following  procedure: 

1 .  Any  person  may  file  an  opposition 
to  the  petition  within  21  days  of 
publication  of  this  notice  in  the  Federal 
Register.. 

2.  The  Commission  may  thereafter 
institute  a  proceeding  to  consider 
rescission  of  the  consent  order  by 
publishing  notice  of  the  proceeding  in 
the  Federal  Register.  Such  notice  will 
establish  deadlines  for  submissions  by 
interested  persons.  The  Commission 
may  decide  to  hold  a  public  hearing  and 
afford  interested  persons  the 
opportunity  to  appear  and  be  heard.  The 
Commission  may  also  decide  to  delegate 
any  hearing  to  the  Chief  Administrative 
Law  Judge  for  designation  of  a  presiding 
administrative  law  judge,  who  shall 
certify  a  recommended  determination  to 
the  Commission. 

3.  After  consideration  of  the  petition, 
any  responses  thereto,  any  information 
placed  on  the  record  at  a  public  hearing 
or  otherwise,  and  any  recommended 
determination,  the  Commission  shall 
take  such  action  as  it  deems 
appropriate. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 


of  1930,  as  amended  (19  U.S.C.  1337, 19 
U.S.C.  1335),  and  §  201.4(b)  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  §  201.4(b)).  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

Issued:  May  12, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-12136  Filed  5-17  -94;  8:45  am] 
BILLING  CODE  702(M>2-P 


[Investigations  Nos.  731-TA-661  anu  662 
(Final)] 

Color  Negative  Photographic  Paper 
and  Certain  Chemical  Components 
From  Japan  and  the  Netherlands 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-661  and  662  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Japan  and  the 
Netherlands  of  color  negative 
photographic  paper  (CNPP)  and  certain 
chemical  components.’  CNPP  is 
provided  for  in  subheadings  3703.10.30 
and  3703.20.30  of  the  Harmonized  Tariff 


'CNPP  is  sensitized,  unexposed,  silver-halide 
color  negative  photographic  paper,  whether  in 
master  rolls,  smaller  Tolls,  or  sheets.  Chemical 
components  include  sensitized  (whether  chemically 
or  spectrally)  and  unsensitized  emulsions,  couplers, 
and  coupler  dispersions  used  in  making'CNPP. 
These  chemical  components  are  further  defined  in 
the  scope  of  investigation  sections  of  the  U.S. 
Department  of  Commerce’s  preliminary 
determinations. 

Specifically  excluded  from  the  scope  of  these 
investigations  are  all  paper  and  chemical  products 
which  are  not  used  in  the  silver  halide  process  but 
which  are  used  in  other  imaging  technologies. 
Products  outside  the  scope  include  toner  and 
developer  chemicals  used  in  electrostatic  or 
indirect  imaging  processes  (e.g.,  xerography), 
products  used  in  laser  printing,  and  instant 
photography  products. 

Also  excluded  from  the  scope  is  paper  that  is 
designed  exclusively  for  use  in  graphic  arts 
proofing  equipment  and  does  not  exceed  160 
microns  in  thickness,  and  those  emulsions 
classified  in  subheading  3707.10.00  of  the  HTS  that 
are  used  in  the  manufacture  of  monochrome 
graphic  arts  film  or  paper  that  are  not  used  in  the 
production  of  CNPP. 
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Schedule  of  the  United  States  (HTS); 
emulsions  are  provided  for  in 
subheadings  3707.10.00  and  3707.90.30 
of  the  HTS;  couplers  and  coupler 
dispersions  are  provided  for  in  HTS 
subheadings  3707.90.30,  3707.90.60, 
2933.19.30,  2933.90.25,  and  2934.90.20. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  April  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 

International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations’ 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,1). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  CNPP  and  certain  chemical 
components  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigations  were 
requested  in  a  petition  filed  on  August 
31,  1993,  by  Eastman  Kodak  Company, 
Rochester,  NY. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission’s  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  tfie  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  August  9, 1994, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission’s  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  cormection  with  these  investigations 
beginning  at  9:30  a.m.  on  August  23, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  August  16.  A 
nonparty  w'ho  has  testimony  that  may 
aid  the  Commission’s  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  August  18, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(0,  and  207.23(b) 
of  the  Commission’s  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigations  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission’s  rules;  the  deadline  for 
filing  is  August  16, 1994.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  August  31, 


1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  August  3 1 , 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission’s  rules;  any 
submissions  that  contain  BPI  must  also 
conform  w’ith  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vn.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission’s 
rules. 

Issued:  May  10, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  94-12135  Filed  5-17-94;  8:45  am] 
BILLING  CODE  7020-02-P 


[Investigation  337-T A-360) 

Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  on  the  basis  of  a 
settlement  agreement:  CPU  Products 
and  Ming  Technology  Corporation. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 


25960 


Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Notices 


determination  in  this  matter  was  served 
upon  parties  on  May  10, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  May  10, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  94-12134  Filed  5-17-94;  8;45  ami 
BILLING  COD€  702(MI2-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Donald  Distler,  Civil 
Action  Nos.  C-88-0200-L(A)  and  C-88- 
0201-L  (A),  was  lodged  on  April  26, 
1994  with  the  United  States  District 
Court  for  the  Western  District  of 
Kentucky.  The  proposed  Consent  Decree 
concerns  an  abandoned  brickyard  and  a 
farm  located  in  Hardin  and  Jefferson 


counties,  respectively.  EPA  incurred 
costs  associated  with  the  release  and 
threatened  release  of  hazardous 
substances  at  both  sites.  Pursuant  to 
section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Public  Law 
99-499,  42  U.S.C.  9607(a),  the 
Complaint  in  this  action  seeks  recovery 
of  all  past  response  costs  incurred  by 
the  United  States  at  the  sites.  Under  the 
proposed  Consent  Decree,  the  settling 
defendants  and  third-party  defendants 
will  pay  in  excess  of  83  percent  of  EPA’s 
past  response  costs  and  all  future 
response  costs  to  be  incurred  at  the 
sites. 

The  Department  of  Justice  will 
receive,  for  a  i>eriod  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Donald 
Distler,  DOJ  Ref.  »90-l  1-3-1 76/90-11- 
3-177. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  510  West  Broadway, 
Louisville,  Kentucky  40202;  the  Region 
IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  3036;  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-12081  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199$ — Interoperable  System 
Project  Foundation 

Notice  is  hereby  given  that,  on  April 
5, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  the  Interoperable 


System  Project  Foundation  (“ISPF”)  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  are  as  follows:  Alpret  (Pty) 

Ltd,  Transuaal,  SOU’TH  AFRICA; 

Belden  Wire  &  Cable,  Richmond,  IN; 
Druck  Ltd.,  Groby,  Leicester, 

ENGLAND;  FuTon  Company,  Dekoron 
Division,  Aurora,  OH;  Norsk  Hydro  a.s., 
Stabekk,  NORWAY,  POHTO,  Oulu. 
NORWAY;  and  Vinson  Supply 
Company,  Carrollton,  TX.  EXAC 
Corporation  is  no  longer  a  member  of 
ISPF. 

No  other  changes  have  been  made  in 
either  the  membership  of  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ISPF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  7, 1993,  ISPF  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  23, 1993  (58  Fed.  Reg. 
49529). 

The  last  notification  was  filed  with 
the  Department  on  December  23, 1993. 

A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  31, 1994  (59  Fed.  Reg. 
15237). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

IFR  Doc.  94-12078  Filed  5-17-94;  8:45  ami 
BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Information 
Infrastructure  Testbed 

Notice  is  hereby  given  that,  on 
December  7, 1993,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  (“the  Act”),  the 
National  Information  Infrastructure 
Testbed  (“NUT”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing;  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 

The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffe  to  actual  damages  under 
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specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are;  AT&T,  Basking  Ridge, 

NJ;  C&M  Science  Innovations,  Limited, 
Berkeley,  CA;  Cabletron  Systems,  Inc., 
Rochester,  NY;  Consortium  for 
International  Earth  Science  Information 
Netu'ork,  University  Center,  MI;  Digital 
Equipment  Corporation,  Nashua,  NH; 
Dun  &  Bradstreet  Information  Services, 
Murray  Hill,  NJ;  Ellery  Systems,  Inc., 
Boulder,  CO;  Essential 
Communications,  North  Andover,  MA; 
Hewlett-Packard  Company,  Cupertino, 
CA;  IBM,  Research  Triangle  Park,  NC; 
Lawrence  Livermore  National 
Laboratory.  Livermore,  CA;  Los  Alamos 
National  Laboratory,  Los  Alamos,  NM; 
Network  System  Corporation, 
Minneapolis,  MN;  Northeast  Parallel 
Architecture  Center,  Syracuse,  NY ; 
Novell,  Inc.,  San  Jose,  CA;  Oak  Ridge 
National  Laboratory,  Oak  Ridge,  TN; 
Oregon  State  University,  Corvallis,  OR; 
Pacific  Bell,  San  Ramon,  CA;  Sandia 
National  Laboratories,  Livermore,  CA; 
Smithsonian  Center  for  Astrophysics, 
Cambridge,  MA;  Sprint,  Herdon,  VA; 
Sun  Microsystems  Computer  Corp., 
Mountain  View,  CA;  SynOptics. 
Communications.  Inc.,  Santa  Clara,  CA; 
Syracuse  University,  Syracuse,  NY; 
University  of  California,  Berkeley,  CA; 
and  University  of  New  Hampshire, 
Durham,  NH. 

NIIT  is  a  non-profit  consortium  of 
industry,  government,  and  academic 
leaders  that  is  developing  a  nationwide, 
high-speed  distributed  computing 
testbed.  NUT  plans  to  utilize  this  testbed 
to  demonstrate  a  series  of  practical 
applications  in  areas  such  as  the 
environment,  health  care,  and 
education.  The  consortium  combines 
existing  communications,  computing, 
and  software  technologies  into  a 
working  example  of  an  integrated 
information  infrastructure. 

Membership  in  the  NIIT  is  open  to 
any  organization  with  an  established 
presence  in  the  United  States.  Foreign 
organizations  may  also  join  NIIT  on  a 
case-by-case  basis.  Members  pay  annual 
dues  to  defray  administrative  costs  and 
fund  demonstrations  through  working 
groups  that  focus  on  specific 
applications,  as  well  as  infrastructure. 

NUT  does  not  offer  services 
commercially.  The  consortium  plans  to 
explore  and  deploy  a  variety  of  new 
technologies  in  the  area  of  distributed 
computing  and  advanced 
communications  but  will  not  define 
standards  for  the  industry.  NIIT’s  goal, 
as  articulated  in  its  charter  and  bylaws, 
is  to  accelerate  the  development  of  an 
information  infrastructure  industry  in 
the  United  States  and  the  world  by 
demonstrating  the  practical  benefits  of. 


and  demand  for,  a  series  of  market- 
driven  applications. 

Constance  K.  Robinson, 

Director  of  Operatiorjs,  Antitrust  Division. 
[FR  Doc.  94-12079  Filed  5-17-94;  8:45  am| 
BILLING  CODE  4410-01-M 


Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— Powero pen  Association,  Inc. 

Notice  is  hereby  given  that,  on  April 
5, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act"),  PowerOpen 
Association.  Inc.  (“PowerOpen”),  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  PowerOpen  are:  Absoft 
Corporation,  Rochester  Hills,  MI; 
AMITEL  OY  Storage  Systems,  Helsinki. 
FINLAND;  AT&T  Bell  Laboratories, 
Holmdel,  NJ;  Bear  River  Associates,  Inc., 
Berkeley,  CA;  Blast,  Inc.,  Pittsboro,  NC; 
Data  Description,  Inc.,  Ithaca,  NY; 

Digital  Applications,  Inc.,  Aldan,  PA; 
Dun  &  Bradstreet  Information  Services, 
NA,  Basking  Ridge.  NJ;  Epoch  Systems, 
Inc.,  Westboro,  MA;  FGIR  Logistic 
Information  Systems,  Rijswijk,  THE 
NETHERLANDS;  Harvest  Software,  Inc., 
Franktown,  CO;  HM  Systems  PLC; 
London,  UNITED  KINGDOM;  Houghton 
Mifflin  Company,  Boston  MA;  KYE 
SYSTEMS  CORP.  Taiwan.  REPUBLIC 
OF  CHINA;  Microwave  Systems  Corp., 
Des  Moines,  lA;  Mindcraft,  Inc.,  Palo 
Alto,  CA;  Mobil  E  &  P  Technical  Center, 
Dallas,  TX;  NSS  Corporation,  Bedford, 
NH;  PDX,  Inc.,  Ft.  Worth,  TX;  Prentice 
Hall  Computer  Publishing,  Indianapolis, 
IN;  Servico  Corporation,  San  Jose,  CA; 
Spring  Systems.  Lyon  Cedex,  FRANCE; 
Subject,  Wills  &  Co.,  Oakbrook,  IL; 
SYSECA,  SAINT-CLOUD  CEDEX. 
FRANCE;  and  Tal  Tecnologia  Aplicada, 
Rio  Janeiro,  BRAZIL. 

On  April  21, 1993,  PowerOpen  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  22, 1993  (58  FR 
33954). 

The  last  notification  was  filed  with 
the  Department  on  January  7, 1994  and 


has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-12080  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  March  21, 1994,  and 
published  in  the  Federal  Register  on 
April  1, 1994,  (59  FR  15458),  Ganes 
Chemical,  Inc.,  Industrial  Park  Road, 
Pennsville,  New  Jersey  08070,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufactiuer  of  the  basic  classes 
of  controlled  substances  listed  below; 


Drug 

Schedule 

Amobarbital  (2125) . 

II 

Pentobarbital  (2270) . 

II 

Secobarbital  (2315) . 

II 

Glutethimide  (2550) . 

II 

Methadone  (9250) . 

11 

Methadone-intermediate  (9254)  ... 

II 

Dextropropoxyphene,  bulk  (non¬ 
dosage  forms)  (9263).  j 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 

§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  May  11.  1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-12000  Filed  5-17-94;  8:45  am] 
BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  March  21, 1994,  and 
published  in  the  Federal  Register  on 
April  1, 1994,  (59  FR  15459),  MD 
Pharmaceutical,  Inc.  3501  West  Garry 
Avenue,  Santa  Ana,  California  92704, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
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the  basic  classes  of  controlled 


substances  listed  below: 

Drug 

Schedule 

Methylphenidate  (1724) . 

II 

Diphenoxylate  (91 70)  . 

II 

No  comments  or  objections 

have  been 

received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
Section  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  May  11, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  94-11998  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4410-09-M 

Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  March  18, 1994,  and 
published  in  the  Federal  Register  on 
March  28, 1994,  (59  FR  14426),  Sigma 
Chemical  Company,  3500  Dekalb  Street, 
St.  Louis,  Missouri,  63118,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule . 

Methaqualone  (2565)  . 

Itx)gaine  (7260)  . 

Lysergic  acid  diethylamide 
(7315). 

Marihuana  (7360)  . 

Tetrahydrocannabinols  (7370)  ... 

Mescaline  (7381) . 

4-BrorTK>-2,5- 

1 

1 

1 

1 

1 

1 

1 

dimethoxyamphetamine 

(7391). 

4-Methyl-2,5- 

1 

dimethoxyamphetamine 

(7395). 

2,5-Dimethoxyamphetamine 

(7396). 

3.4- Methylenedioxyamphetamine 
(7400). 

3.4- 

1 

1 

1 

Methylenedioxymethampheta¬ 
mine  (7405). 

4-Methoxyamphetamine  (7411)  . 

Bufotenine  (7433) . 

Diethyltryptamine  (7434)  . 

Dimethyftryptamine  (7435)  . 

Psilocybin  (7437) . 

Psilocyn  (7438) . 

N-Ethyl-1  -phenylcyclohexy  lamine 

1 

1 

1 

1 

1 

1 

1 

(7455). 

Drug 

Schedule 

1  -(1  -PhenylcyclohexyOpyrrolidine 

1 

(7458). 

1-(1-(2- 

1 

ThienyOcyclohexyl]  piperidine 
(7470). 

Etorphine  (except  HCI)  (9056)  ... 

1 

Difenoxin  (9168)  . 

1 

Heroin  (9200)  . 

1 

Morphine-N-oxide  (9307)  . 

1 

Normorphine  (9313)  . 

1 

1  -Methyl-4-pheny(-4- 

1 

propionoxypiperidine  (9661). 

3-Methylfentanyl  (9813) . 

1 

Alpha-methylfentanyl  (9814)  . 

1 

Beta-hydroxyfentanyl  (9830)  . 

1 

Amphetamine  (1100) . 

II 

Methamphetamine  (1105)  . 

11 

Fenethylline  (1503) . 

II 

Pentobarbital  (2270) . 

II 

Secobarbital  (2315)  . 

11 

Phencyclidine  (7471) . 

1- 

Piperidinocyclohexanecarboni- 
trile  (8603). 

II 

II 

Anileridine  (9020)  . . 

II 

Cocaine  (9041) . 

II 

Codeine  (9050) . 

II 

Diprenorphine  (9058)  . 

II 

Benzoylecgonine  (9180) . 

II 

Ethylmorphine  (9190)  . 

II 

Meperidine  (9230)  . 

11 

Methadone  (9250)  . 

II 

Dextropropoxyphene,  bulk  (non- 

II 

dosage  forms)  (9273). 

Morphine  (9300)  . 

II 

Oxymorphone  (9652)  . 

II 

Alfentanil  (9737)  . 

II 

Sufentanil  (9740)  . 

II 

Fentanyl  (9801)  . 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  May  11, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  94-11999  Filed  5-17-94;  8:45) 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 


chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

Recordkeeping/Reporting  Requirements 
Under  Review 

As  necessary,  the  Department  of  Labor 
will  publish  Agency  recordkeeping/ 
reporting  requirements  imder  review  by 
the  Office  of  Management  and  Budget 
(OMB)  since  the  last  publication.  These 
entries  may  include  new  collections, 
revisions,  extensions,  or  reinstatements, 
if  applicable.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/  reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if 
applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting 
requirements  and  the  average  hours 
per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information 
collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Kenneth  A.  Mills,  Office  of 
Information  Resources  Management 
Policy,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  N- 
1301,  Washington,  DC  20210. 

Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSHA/ 
OSHA/PWBA/VETS),  Office  of 
Management  and  Budget,  room  3001, 
Washington,  DC  20503  ((202)  395- 
7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 
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New 

Employment  and  Training 
Administration 

Employee  Leasing  Study — Survey  of 
State  UI  Tax  Administrators. 

One-time. 

State  or  local  governments. 

53  respondents;  1  hour  per  response;  53 
total  hours;  one  survey  instrument. 
This  study  is  designed  to  investigate 
a  number  of  employee  leasing  issues, 
including  whether  employee  leasing  is 
having  a  negative  impact  on  State 
Unemployment  Insurance  (UI)  trust 
fund  balances.  The  survey  which  will  be 
mailed  to  53  State  Unemployment 
Insurance  tax  administrators,  will 
collect  data  on  the  size  of  the  industry. 
State  legislative  and  administrative 
initiatives,  and  the  impact  of  employee 
leasing  on  State  UI  trust  funds.  The 


information  obtained  will  be  used  by 
the  Department  to  assess  the  affect  of 
employee  leasing  on  State  UI  trust  funds 
and  to  advise  States  on  how  to  best 
regulate  the  industry  to  avoid  tnist  fund 
losses. 

Revision 

Assistant  Secretary  for  Veterans’ 
Employment  and  Training. 
Implementing  Regulations  for  Veterans’ 
Employment  Programs  under  Title  IV, 
Part  C  of  the  Job  Training  Partnership 
Act  (JTPA). 

1293-0001 

Other  (at  time  of  application  for  grant). 
State  or  local  governments;  Non-profit 
institutions. 

54  respondents;  32  average  hours  per 
response;  1,728  total  hours. 

The  information  is  needed  as  the  basis 
upon  which  the  cost-effectiveness  of  the 


program  proposed  by  the  grant 
application  will  be  evaluated.  It  is  the 
primary  focus  of  the  application  for 
funding  used  for  approving  or  denying 
the  application  for  funding  under  Title 
IV-C  of  the  JTPA. 

Extension 

Employment  Standards  Administration. 
Request  for  Medical  Reports. 

1215-0106;  LS-158;  LS-415;  LS-525. 
On  occasion. 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations. 

Medical  reports  are  used  by  the 
Longshore  and  Harbor  Workers’ 
Compensation  Act  Program  to  support 
injured  workers’  claims  for 
compensation  benefits  under  Section  7 
of  the  Longshore  Act  (33  USC  901  et. 
seq.)  as  amended  and  extended. 


Form  No. 

Respondents 

Frequency 

Average 
time  per  re¬ 
sponse 
(minutes) 

LS-158  .... 

1,000 

Annually  . 

30 

LS^15  .... 

20 

Annually  . 

30 

LS-525  .... 

1,500 

Annually  . 

30 

1 .260  total  hours. 


Signed  at  Washington,  D.C.  this  11th  nay 
of  May.  1994. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  94-12019  Filed  5-17-94;  8:45  am] 
BILLING  CODE  4S10-79-P 


Office  of  the  Assistant  Secretary  for 
Veterans’  Employment  and  Training 

Announcement  of  Pending  Availability 
of  Funds  and  a  Provisional  Solicitation 
for  Grant  Applications  (SGA)  for 
Program  Year  1994;  Solicitation  For 
Grant  Application:  Job  Training 
Partnership  Act,  Title  IV,  Part  C, 
Program  Year  1994 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Veterans’  Employment  and 
Training.  Labor. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
competition  for  Governors,  or  tlieir 
designated  representatives,  for  grants 
financed  under  Part  C,  Title  IV  of  the 
Job  Training  Partnership  Act  (JTPA  IV- 
C).  Initiatives  fimded  under  this 
competition  will  offer  eligible  veterans 
access  to  programs  designed  to  prepare 
them  for  entry  into  high  skill,  high-wage 
careers.  These  programs  are  anticipated 
to  start  on  August  1, 1994. 


It  must  be  emphasized  that  the 
requirements  for  grant  applications  and 
the  availability  of  funds  as  set  forth  in 
this  SGA  are  strictly  provisional.  Grants 
will  not  be  awarded  based  on  the 
criteria  established  by  this  SGA  unless 
the  current  JTPA  IV-U  Regulations  are 
removed.  A  notice  of  intent  to  remove 
the  JTPA  IV-C  regulations  w'as 
announced  at  59  FR  10769  on  March  8, 
1994.  Public  comments  regarding  this 
proposed  change  in  rule  were  due 
within  thirty  days  after  the 
announcement.  These  comments  are 
currently  under  review.  In  the  interim, 
copies  of  this  provisional  SGA  are  being 
mailed  to  Governors  in  order  to  provide 
their  States  with  sufficient  time  to 
prepare  for  the  pending  competition  and 
an  August  1  starting  date.  A  final  SGA, 
or  cancellation  of  this  provisional  SGA, 
should  be  forthcoming  prior  to  the 
application  deadline. 

DATES:  One  ink-signed  original, 
complete  grant  application  plus  2  copies 
should  be  submitted  to  the  U.S. 
Department  of  Labor,  Office  of 
Procurement  Services,  Room  S-5220, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210,  not  later  than 
4:45  pm  EDT,  June  13, 1994.  Hand 
delivered  applications  must  be  received 
by  the  Office  of  Procurement  Services 
by  that  time. 


Any  application  received  at  the  Office 
of  Procurement  Services  after  4:45  pm 
EDT  will  not  be  considered  unless  it  is 
received  before  award  is  made  and; 

1.  It  W'as  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  June  13,  1994  (i.e..  not  later  than 
June  8,  1994); 

2.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
pm  at  the  place  of  mailing  two  working 
days,  excluding  weekends  and  Federal 
holidays,  prior  to  June  13. 1994  (i.e.,  not 
later  than  5  pm,  June  9,  1994). 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Serv’ice.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  he 
processed  as  if  mailed  late.  “Postmark” 
means  a  printed,  stamped  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
shall  request  that  the  postal  clerk  place 
a  legible  band  cancellation  bull’s-eye 
postmark  on  both  the  receipt  and  the 
wrapper  or  envelope. 


25964 


Federal  Register  /  VoL  59,  No.  95  /  Wednesday,  May  18,  1994  /  Notices 


The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Mail  Next  Day  Service-Post  Office  to 
Addressee  is  the  date  entered  by  the 
post  office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee”  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark”  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  shall  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
bull’s-eye  postmark  on  both  the  receipt 
and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Ffrocurement 
Services  on  the  application  vmipper  or 
other  documentary  evidence  of  receipt 
maintained  by  that  office. 

Applications  sent  by  telegram  or 
facsimile  (FAX)  will  not  be  accepted. 

ADDRESSES:  States  shall  mail  their 
completed  applications  to:  U.S. 
Department  of  Labor,  Office  of 
Procurement  Services,  Grant  Officer, 
Attn:  Ms.  Lisa  Harvey,  room  S-5220, 

200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Tliose  interested 
in  receiving  a  copy  of  SGA  94-01  shall 
send  their  request  in  writing  to  this 
same  address. 

FOR  FURTHER  INFORMATION  REGARDING 
SGA  CONTACT:  Ms.  Lisa  Harvey,  Office  of 
Procurement  Services,  telephone  (202) 
219-6445  (this  is  not  a  toll-free 
number). 

ELIGIBLE  APPLICANTS:  The  State  is  the 
eligible  applicant  for  JTPA  Title  IV-C 
grant  awards.  Only  governors  or  the 
administrative  entity  the  Governor 
designates  to  administer  the  JTPA  IV-C 
program  in  the  State  are  eligible  to 
receive  awards.  Only  one  application 
will  be  accepted  i>er  state. 

FUNDING  LEVELS:  The  Department 
expects  the  number  of  awards  will  be 
anywhere  from  ten  to  sixteen  (10-16) 
and  are  anticipated  to  be  in  the  range  of 
$400,000  to  $850,000. 

Signed  at  Washington,  CiC,  this  Ninth  day 
of  May  1994. 

Lawrence  ).  Kuss, 

Grant  Officer,  Office  of  Procurement  Services, 
NCSC. 

(FR  Doc  94-12021  Filed  5-17-94;  8:45  ami 
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Employment  and  Training 
Administration 

Job  Training  Partnership  Act; 
Announcing  a  Systemwide  EMalogue 
on  Job  Training  and  Assistance  for  the 
Disadvantaged 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  announces  a  systemwide 
Dialogue  on  improving  and 
strengthening  job  training  and  program 
assistance  to  the  economically 
disadvantaged.  The  Department  invites 
public  comment  on  the  key  issues 
framing  the  Department's  Dialogue  on 
the  Disadvantaged. 

SUMMARY:  The  Department  is 
undertaking  a  Dialogue  to  examine  the 
need  and  options  for  constructive  new 
directions  for  improving  programs 
designed  to  prepare  the  disadvantaged 
to  obtain  good  jobs  and  provide  them 
assistance  leading  to  economic  self- 
sufficiency.  This  Dialogue  will  include 
a  series  of  at  least  fifteen  small  group 
discussions  and  five  town  hall  meetings 
across  the  country  in  May,  June  and 
July;  a  review  of  the  current  literature 
assessing  the  effectiveness  of  existing 
job  training  programs;  a  survey  of 
program  participants  on  the  level  of 
satisfaction  with  the  programs;  and 
broad  public  comment  on  the  key  issues 
described  in  this  notice.  The  Dialogue 
will  be  an  ongoing  process,  with 
preliminary  findings  and  initial 
recommendations  for  system  changes  by 
August  1994. 

COMMENTS:  Specific  WTitten  comments 
are  invited  from  the  public  on  the  basic 
questions  presented  in  tiiis  document. 
Comments  are  requested  by  June  22, 
1994  or  earlier. 

ADDRESSES:  Written  comments  shall  be 
addressed  to  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N4666, 

Washington,  DC  20210,  Attention:  Hugh 
Davies,  Director,  Office  of  Employment 
and  Training  Programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Either  Hugh  Davies  or  Karen  Stahe  at 
202-219-5580  {this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

The  Department  announces  a 
comprehensive  Dialogue  to  examine 
possible  new  directions  for  the 
improvement  of  job  training  and 
assistance  for  economically 


disadvantaged  individuals.  The 
Dialogue  will  include: 

A.  Small  group  discussions  and  town 
hall  meetings  across  the  country  to 
provide  an  opportunity  for  DOL  officials 
and  others  to  gather  information  from 
participants,  graduates,  front-line  staff, 
employers  and  program  officials,  policy 
makers,  community  leaders,  and  private 
sector  representatives. 

B.  A  review  of  currently  available 
studies,  surveys,  and  reports  about  job 
training  systems  for  the  economically 
disadvantage. 

C.  A  survey  to  elicit  customer 
attitudes  about  the  present  training  anil 
ei^loyment  system. 

D.  A  request  for  individuals  and 
organizations  to  provide  written 
comments  and  suggestions  on  the  basic 
questions  and  issues  raised  in  the 
Dialogue  as  provided  in  this 
announcement. 

The  Department  will  analyze  this 
information  to  shape  an  action  agenda 
for  improving  systems  and  programs 
that  help  economically  disadvantaged 
individuals  access  the  training, 
education,  and  other  services  essential 
for  these  individuals  to  obtain  and 
maintain  good  jobs. 

II.  Background 

Earlier  assumptions  about  the 
employment  and  training  needs  of  the 
disadvantaged  may  no  longer  be  valid. 
The  technological  advances  of  today 
combined  with  the  increasing  demands 
of  employers  to  remain  competitive  in  a 
global  economy  necessitate  a  skilled, 
adaptable,  and  self-motivated 
workforce. 

New  approaches  such  as  the  proposed 
Reemployment  Act  of  1994,  the  recently 
enacted  ^hool  To  Work  Opportunities 
Act  of  1994,  and  the  passage  of  the 
Goals  2000:  Educate  America  Act, 
which  establishes  the  National  Skills 
Standards  Board,  are  evidence  of  the 
commitment  of  the  Administration  and 
the  Department  to  build  a  workforce 
with  the  skills  necessary  to  be  prepared 
for  global  competition. 

The  1992  Job  Training  Partnership 
Act  (JTPA)  Amendments,  as  well  as  the 
new  and  proposed  legislation 
mentioned  above,  attempt  to  tailor  and 
individualize  training  for  youth  and 
adults  seeking  good  jobs.  The 
Department  is  now  proposing  a  careful 
review  of  services  provided  under  JTPA 
Title  II  to  further  strengthen  and 
improve  these  programs.  Of  particular 
concern  is  the  improvement  of  the 
existing  system  designated  for  youth 
and  the  training  and  employment 
problems  of  school  dropouts. 

Fundamental  changes  may  be 
necessary  to  ensure  the  availability  of 
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high  quality  services  for  customers  who 
are  participants  in  employment  and 
training  programs  for  the  disadvantaged. 
To  make  a  significant  impact  on 
improving  services  available  to  the 
disadvantaged,  the  investment  of 
employment  and  training  resources 
must  be  made  in  close  coordination  or 
in  conjunction  with  the  resources  of 
other  federal.  State,  local  community 
and  private  sector  partners. 

The  Department  has  chosen  this 
public  comment  process,  together  with 
small  group  discussions  and  town  hall 
meetings,  to  draw  on  the  knowledge  of 
those  closest  to  the  services  provided 
and  to  critically  appraise  current 
programs. 

III.  The  Basic  Questions 

The  following  are  a  series  of  broad 
questions  to  be  addressed  in  any  written 
response  to  this  notice.  Commenters  are 
quested  to  provide  specific  comments 
corresponding  to  the  questions  below 
and  to  identify  comments  by  letter  and 
number  (e.g.,  A.2.b.). 

A.  Broad  questions  for  the  Dialogue. 

1 .  Who  are  the  customers? 

a.  Who  should  be  eligible  to  benefit 
from  an  emplojnnent  and  training 
program  for  the  disadvantaged?  Is  the 
current  category  of  disadvantaged 
(based  on  the  poverty  level)  too  broad  or 
too  narrow? 

b.  How  would  you  change  the  process 
that  determines  which  individuals  are 
selected  to  be  served?  Should  selection 
criteria  be  set  at  the  federal,  State  or 
local  level?  Suggest  some  methods  that 
will  help  assure  equity  of  service. 

c.  How  can  employer  needs  best  be 
met  in  determining  who  is  served?  What 
factors  need  to  be  considered  in 
improving  employer  satisfaction  with 
programs  for  the  disadvantaged?  How 
do  we  meet  employer  workforce  needs 
as  well  as  fulfilling  program 
responsibility  to  disadvantaged 
customers  seeking  jobs? 

2.  What  are  the  characteristics  of  a 
customer-driven  system? 

a.  What  kinds  of  services  should 
participant  customers  reasonably  expect 
from  a  new  and  improv'ed  job  training 
system?  Are  there  reasons  to  require  that 
each  participant  receive  certain 
services?  If  yes,  which  services  should 
be  mandated? 

b.  Suggest  some  examples  of  program 
features  that  help  make  sure  p'''iicipant 
customers  have  options  and  are  able  to 
make  their  needs  clear  about  the 
training  and  services  required  to  become 
employed 

c.  Provide  us  with  examples  of  how' 
to  determine  customer  satisfaction. 


d.  What  changes  are  needed  to 
achieve  a  job  training  system  that  is 
focused  on  the  needs  of  customers? 

3.  What  types  of  services  wmrk  best  for 
the  disadvantaged? 

a.  Provide  two  or  three  specific 
examples  of  powerful  tools  or  program 
strategies  that  have  helped  make 
employment  and  tredning  programs 
successful.  How  might  successful 
strategies  be  tested  more  widely? 

Provide  some  specific  techniques  for 
more  effectively  replicating  successful 
programs  or  strategies  in  other  areas. 

Are  there  specific  features  in  existing 
.  programs  that  impede  replication? 

b.  Give  examples  of  program  strategies 
or  approaciies  that  have  proved 
unsuccessful  or  ineffective. 

c.  Provide  some  ideas  about 
improving  the  process  for  determining 
the  services  that  participants  need  to  get 
and  keep  good  jobs. 

d.  Discuss  any  reasons  to  limit  the 
length  of  overall  participation  or  the 
length  of  participation  in  any  activity. 
Suggest  what  an  appropriate  length  of 
participation  might  be. 

e.  Wnat  programs  or  strategies  work 
well  for  assisting  out-of-school  youth, 
especially  dropouts? 

I.  What  programs  or  strategies  have 
not  worked  well  for  preparing  out-of¬ 
school  youth?  How  should  they  be 
revised? 

4.  How  should  the  system  be 
structured  and  administered? 

a.  Where  are  the  most  logical  places 
for  decisionmaking  about  program 
structure  and  funding  decisions? 

b.  What  are  the  most  effective  roles 
that  the  federal,  State  and  local  levels  of 
government  can  play  in  administering 
programs? 

c.  How  can  we  best  ensure 
accountability?  What  are  possible  ways, 
to  better  ensure  that  program  funds  are 
used  properly,  reducing  the  potential  for 
“fraud,  waste  and  abuse"?  What  are  the 
proper  roles  for  oversight  of  the 
program? 

d.  VVhat  are  the  two  or  three  most 
important  administrative  features  of 
successful  employment  and  training 
programs  that  contribute  to  successful 
outcomes? 

5.  How'  should  success  be  measured? 

a.  What  results  indicate  that  a 
program  is  successful? 

b.  Provide  us  with  specific  exajnples 
of  ways  to  measure  quality.  What 
program  performance  measures  will 
help  make  programs  work  better?  Who 
should  set  program  measures,  who 
should  monitor  them,  who  should 
decide  whether  they  have  been  met? 

c.  How  can  we  measure  return  on 
investment  for  programs  for  the 
disadvantaged?  Should  program  funding 
be  tied  to  program  outcomes? 


d.  How  do  we  measure  participant 
success?  Customer  satisfaction? 

e.  Should  there  be  incentives  or 
rewards  for  program  success?  If  so,  what 
kinds  and  why? 

f.  What  should  we  do  when  programs 
are  not  working  well? 

6.  How  do  you  ensure  that  the  staff 
directly  involved  in  customer  service 
are  capable  of  delivering  quality 
services? 

a.  What  type  of  skills  do  front-line 
staff  need  to  do  their  jobs  more 
effectively? 

b.  How  do  we  improve  the  training 
opportunities  available  to  front-line 
staff? 

7.  How  can  coordination  of  programs 
and  leveraging  of  resources  be 
improved? 

a.  Provide  examples  of  program 
improvements  that  have  been  realized 
by  leveraging  other  funds  or  program 
services. 

b.  How  could  eligibility  criteria  or 
screening  be  streamlined  or  simplified 
to  improve  program  coordination? 

c.  Provide  some  ideas  (and  any 
available  supporting  evidence)  about 
improving  connections  between  youth 
programs  and  early  childhood  education 
programs. 

d.  Are  there  disadvantages  to  federal 
requirements  for  the  coordination  of 
funds  to  provide  comprehensive 
services  to  the  customers?  If  so,  please 
specify. 

e.  What  could  be  done  to  make  it 
easier  to  provide  comprehensive 
services  (funded  hy  multiple  sources)  to 
the  customer? 

f.  Give  2  or  3  examples  of  ways  to 
better  coordinate  or  integrate  the 
services  that  are  provided  by  multiple 
community  and  governmental  agencies 
to  the  same  customer  population. 

g.  There  are  a  number  of  federal 
training  and  employment  programs 
designed  to  meet  the  needs  of  same 
disadvantaged  population. 

i.  How  has  this  affected  program 
operations  at  the  local  level? 

ii.  Are  any  changes  necessary?  If  yes, 
u'hat  specific  changes  would  you 
recommend? 

B.  Next  steps.  Based  on  your  answers 
to  the  previous  questions,  what  should 
we  do  ne.xt  to  move  the  system  to  where 
it  should  be?  Give  us  tw'o  or  three 
specific  examples  of  the  most  important 
next  steps  we  should  take. 

Setting  a  New  Agenda 

The  Department  has  a  shared 
responsibility  with  the  entire 
employment  and  training  community  to 
design  the  highest  quality  job  training 
programs  for  economically 
disadvantaged  individuals.  To  this  end. 
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the  Department  is  counting  on  broad 
system  participation  in  this  continuing 
Dialogue.  We  look  forward  to 
implementing  changes  that  will  achieve 
our  mutual  goal:  The  creation  of  a 
system  that  better  prepares  low  income 
people  for  decent  jobs. 

Signed  at  Washington,  DC  this  12th  day  of 
May,  1994. 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  94-12022  Filed  5-17-94;  8:45  ami 
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Federal-State  Unemployment 
Compensation  Program: 

Unemployment  insurance  Program 
Letters  Interpreting  Federal 
Unemployment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  as  part  of 
its  role  in  the  administration  of  the 
Federed-State  unemployment 
compensation  (UQ  program.  These 
interpretations  are  issu^  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 
Security  Agencies  (SESAs).  The  UIPL 
describe  below  is  published  in  the 
Federal  Register  in  order  to  inform  the 
public. 

Unemployment  Insurance  Program 
Letter  No.  13-94,  Change  1 

UIPL  No.  13-94  provided  information 
on  the  provisions  of  the  Unemployment 
compensation  Amendments  of  1993, 
Public  Law  103-152,  which  affect  the 
Federal-State  UC  program.  Attachment 
III  to  UIPL  No.  13-94  provided  draft 
language  to  implement  new  Section  303 
(a)(10)  of  the  Social  Security  Act,  as 
added  by  Section  4(b)  of  Public  Law 
103-152,  which  requires  that  certain 
individuals  be  held  ineligible  for  UC  for 
failure  to  participate  in  reemployment 
services.  However,  the  draft  language 
erroneously  omitted  language  pertaining 
to  e.xceptions  to  this  requirement.  This 
Change  1  to  UIPL  No.  13-94  provides 
amended  draft  language  and  further 
clarification  of  UIPL  No.  13-94. 

Dated:  May  9, 1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

U.S.  Department  of  Labor,  Employment 
and  Training  Administration, 
Washington,  D.C.  20210 
Classification;  U1 
Correspondence  Symbol:  TEURL 
Date:  April  15, 1994 
Directive:  Unemployment  Insurance 
Program  Letter  No.  12-94  Change  1 


To:  All  State  Employment  Security 
Agencies 

From:  Mary  Ann  Wyrsch,  Director, 
Unemployment  Insurance  Service 
Subject:  Draft  Language — Failure  to 
Participate  in  Reemployment 
Services 

Rescissions:  None 
E.xpiration  Date:  April  30, 1994 

1.  Purpose.  To  provide  State 
Employment  Secmity  Agencies  (SESAs) 
with  revised  draft  language  to 
implement  Section  4(b)  of  Public  Law 
(P.L.)  103-152  and  clarify  certain 
elements  of  UIPL  13-94. 

2.  References.  UIPL  13-94;  Section  4 
of  P.L.  103-152;  Section  303(a)(10)  of 
the  Social  Security  Act  (SSA). 

3.  Background.  UIPL  13-94  provided 
information  on  the  provisions  of  the 
Unemployment  Compensation 
Amendments  of  1993,  P.L.  103-152, 
which  affect  the  Federal-State 
unemployment  compensation  (UC) 
program.  Attachment  III  to  UIPL  13-94 
provided  draft  language  to  implement 
new  Section  303(a)(10),  SSA,  as  added 
by  Section  4(b)  of  P.L,  103-152,  which 
requires  that  certain  individuals  be  held 
ineligible  for  UC  for  failure  to 
participate  in  reemployment  services. 
However,  the  draft  language  erroneously 
omitted  language  pertaining  to 
exceptions  to  this  requirement.  This 
UIPL  provides  amended  draft  language 
and  further  clarification  of  UIPL  13-94. 

4.  Revised  Draft  Language.  States 
needing  to  amend  their  laws  to 
incorporate  the  new  eligibility  criteria 
established  by  P.L.  103-152  may  wish  to 
use  the  following  draft  language: 

(a)  Eligibility  for  benefits. — An 
unemployed  individual  shall  be  eligible 
to  receive  Ijcnefits  with  respect  to  any 
week  only  if  the  individual: 

«  *  *  *  * 

( _ )  participates  in  reempIoyTnent 

services,  such  as  job  search 
assistance  services,  if  the  individual 
has  been  determined  to  be  likely  to 
exhaust  regular  benefits  and  to  need 
reemployment  sendees  pursuant  to 
a  profiling  system  established  by 
the  Commissioner,  imless  the 
Commissioner  determines  that: 

(a)  the  individual  has  completed  such 
services:  or 

(b)  there  is  justifiable  cause  for  the 
claimant’s  failure  to  participate  in 
such  services. 

Section  303(a)(10),  SSA,  requires 
State  laws  to  contain  “a  requirement 
that,  as  a  condition  of  eligibihty  for 
regular  compensation  for  any  week,  any 
claimant  who  has  been  referred  to 
reemployment  sendees  pursuant  to  the 
profiling  system  .  .  .  participate  in  such 
services  or  in  similar  services  unless  the 


State  agency  .  .  .  determines  (A)  such 
claimant  has  completed  such  services; 
or  (B)  there  is  justifiable  cause  for  such 
claimant’s  failure  to  participate  in  such 
services.”  (Emphasis  added.)  Therefore, 
the  State  law  is  required  to  provide  not 
only  that  eligibihty  for  regular  UC  is 
conditioned  on  a  claimant’s 
participation  in  reemployment  services, 
but  also  that  such  condition  is  treated  as 
met  if  the  claimant  has  completed  such 
services,  or  there  is  justifiable  cause  for 
the  claimant’s  nonparticipation. 

It  should  be  further  noted  that  the 
above  language  is  intended  to  be  added 
to  the  section  of  State  law  containing 
eligibility  requirements  (e.g.. 
Employment  Service  registration  and 
able  and  available  requirements). 
Justifiable  cause  does  not  supersede 
State  able  and  available  requirements, 
but  rather  is  an  additional  eligibility 
requirement  related  to  p>articipation  in 
reemployment  services.  Specifically,  if 
an  individual  is  determined  to  have 
justifiable  cause  for  failure  to  participate 
in  reemployment  services,  the 
individual  still  must  meet  a  Stale’s  able 
and  available  requirements  to  be  eligible 
for  UC. 

5.  Clarification.  At  one  point,  UIPL 
13-94  uses  the  term  “disqualification” 
when  referring  to  the  eligibility 
requirement  that  individuals  participate 
in  reemployment  services.  It  would  be 
more  accurate  to  refer  to  those 
individuals  who  fail  to  participate  in 
reemployment  services  as  being 
"ineligible”  for  UC. 

6.  Action  Required.  SESAs  are 
requested  to  take  the  action  necessary  to 
assure  consistency  with  Federal 
requirements.  The  Department  of  Labor 
assumes  States  will  need  to  amend  their 
laws  in  accordance  with  the  revised 
draft  language.  If  a  State  does  not  oemkI 
such  a  law  change,  it  will  be  necessary 
to  so  notify  the  liepartment. 

6.  Inquiries.  Inquiries  should  be 
directed  to  your  Regional  Office. 

[FR  Doc.  94-12020  Filed  5-17-94;  8:45  ain| 
BILLING  CODE  4510-.^0-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Temporary  Closing  of  Reference 
Service  on  Certain  Textual  Records 

AGENCY;  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  certain  textual 
records  holdings  in  the  National 
Archives  related  to  the  move  to  the 
National  Archives  at  College  Park 
(Archives  II)  and  the  relocation  of  some 
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records  to  the  National  Archives 
Building. 

SUMMARY:  This  notice  provides 
information  about  the  period  of  time 
that  reference  service  on  certain  textual 
records  holdings  of  the  National 
Archives  will  be  unavailable  due  to  the 
move  of  those  holdings  from  their 
current  locations  in  the  National 
Archives  Building  in  Washington,  DC, 
and  the  Washington  National  Records 
Center  in  Suitland,  Maryland,  to  new 
locations  in  either  the  new  Archives  II 


Cluster  Title 


Agricutture  . 

Agricutture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Agricutture  . 

Agriculture  . 

Agriculture  . 

Agriculture  . 

Commerce . 

Commerce . 

Commerce . 

Commerce . 

Commerce . 

Commerce . . 

Commerce . . 

Commerce . 

Commerce . 

Commerce . 

Commerce . 

Commerce . 

Commerce . 

Commerce . 

EOP/Presidential 

Agencies. 

EOP/Presidential 

Agencies. 

General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government . 
General  Government , 
General  Government . 
General  Government . 
General  Government , 
General  Government 
General  Government 
Justice/Law  Enforce¬ 
ment. 

Justice/Law  Enforce¬ 
ment. 


facility  in  College  Park,  Maryland,  or  the 
National  Archives  Building  in 
Washington,  DC.  Additional  notices  will 
be  published  by  NARA  relating  to  the 
move  of  other  holdings  to  Archives  II. 

During  the  periods  shown  for  the 
record  groups  listed  on  the  schedule  at 
the  end  of  this  notice,  the  National 
Archives  will  be  unable  to  provide 
records  for  research,  or  process  requests 
for  reproductions  (fee  orders)  or 
requests  for  information  from  these 
records.  Requests  received  during  the 

Record  Groups  Closing 

[July  1 994-December  1994] 


Record  group  short  title 


164  Experiment  Stations,  Office  of  . 

1 66  Foreign  Agricultural  Service . 

176  Human  Nutrition  &  Home  Economics,  Bureau  of . 

221  Rural  Electrification  Administration  . 

224  Labor  (War  Food  Administration).  Office  of . 

258  Federal  Crop  Insurance  Corporation  . 

310  Agricultural  Research  Service . 

354  Economic  Research  Service . 

355  National  Agricultural  Statistics  Service  . 

462  Food  and  Consumer  Services  . 

463  Animal  and  Plant  Health  Inspection  Service  . 

1 88  Price  Administration,  Office  of  . 

240  Smaller  War  Plants  Corporation  . 

250  War  Mobilization  and  Reconversion  Office . 

251  Price  Decontrol  Board . 

277  National  Production  Authority  . 

295  Price  Stabilization,  Office  of . 

296  Economic  Stabilization  Agency . 

309  Small  Business  Administration . 

377  U.S.  Travel  and  Tourism  Service . 

■  ‘  Natl  Telecommunication  and  Information  Admin . 

Consumer  Product  Safety  Commission . 

Foreign  Direct  Investments,  Office  of . 

Economic  Stabilization  Programs  . 

international  Trade  Administration . 

Government  Reports.  Office  of . 


periods  of  suspended  service  will  be 
returned  for  resubmission  after  the  date 
indicated  for  reopening  the  records  for 
reference  service.  Changes  in  the  overall 
move  schedule  may  require  changes  in 
these  dates. 

For  schedule  updates  and  information 
on  the  new  location  of  the  records,  call 
the  User  Services  Division  at  (202)  501- 
5400. 

Dated:  May  10. 1994. 

Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 


51  Management  and  Budget,  Office  of . 

?1  Public  Buildings  Service . 

57  Federal  Supply  Service . 

16  Civil  Service  Commission,  U.S . 

171  Civilian  Defense,  Office  of  . 

214  Emergency  Management.  Office  for . 

216  Censorship,  Office  of  . 

220  Temporary  Committees.  Commissions  and  Boards  .... 

230  War  Ballot  Commission  U.S . 

246  Contract  Settlement,  Office  of . 

264  Organization  of  Exec  Branch  of  the  Govt.  Comm  on  .. 

269  General  Services  Administration . 

270  War  Assets  Administration . 

291  Federal  Property  Resources  Service . 

304  Civil  and  Defense  Mobilization.  Office  of . 

31 1  Federal  Emergency  Management  Agency  . 

339  Federal  Election  Commission  . 

Automated  Data  and  Telecommunications  Service . 

Emergency  Preparedness,  Office  of . 

I  Defense  Civil  Preparedness  Agency  . 

437  National  Fire  Prevention  and  Control  Admin . 

478  Office  of  Personnel  Management . 

Nat’l  Commission  on  Law  Observance  &  Enforcement 


07/01/94 

07/01/94 

07/12/'94 

07/14/94 

07/25/94 

07/25/94 

07/26/94 

08/10/94 

08/15/94 

08/15/94 

08/19/94 

07/13/94 

07/06/94 

07/06/94 

07/06/94 

07/11/94 

07/12/94 

07/14/94 

07/14/94 

07/1 8/gr 

07/20/94 

07/26/94 

08/09/94 

08/03/94 

08/15/94 

12/23/94 


08/15/94 

09/19/94 

09/27/94 

10/05/94 

10/11/94 

10/17/94 

10/18/94 

11/02/94 

11/02/94  ' 

11/07/94 

11/09/94 

11/11/94 

11/18/94 

11/22/94 

11/28/94 

11/29/94 

12/05/94 

12/12/94 

12/16/94 

12/16/94 

12/23/94 

10/10/94 


08/02/94 

03/10/94 

08/12/94 

08/18/94 

08/24/94 

08/24/94 

09/01/94 

09/12/94 

09/16/94 

09/20/94 

09/22/94 

08/04/94 

08/08/94 

08/08/94 

08/08/94 

08/12/94 

08/16/94 

08/18/94 

08/18/94 

08/22/94 

08/26/94 

08/30/94 

09/01/94 

09/12/94 

09/16/94 

02'06/95 


10/20/94 

10/28/94 

11/07/94 

11/11/94 

11/15/94 

11/17/94 

12/04/94 

12/08/94 

12/08/94 

12/12/94 

12/16/94 

12/20/94 

12/22/94 

01/05/95 

01/09/95 

01/11/'95 

01/17/95 

01/25/95 

01/27/95 

01/31/95 

02/02/95 

11/09/94 
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Record  Groups  Closing— Continued 

(July  1994-December  1994] 


Cluster  Title 

Rg  No. 

Record  group  short  title 

Close  date 

Reopen 

date 

Justice/Law  Enforce- 

65 

Federal  Bureau  of  Investigation . 

12/16/94 

01/25/95 

ment. 

Justice/Law  Enforce- 

118 

Attorneys  and  Marshals,  U.S . 

12/19/94 

01/27/95 

ment. 

Justice/Law  Enforce- 

129 

Prisons,  Bureau  of  . 

12/23/94 

01/31/95 

ment. 

Justice/Law  Enforce- 

131 

Alien  Property,  Office  of . 

12/23/94 

02/16/95 

ment. 

Labor  . 

13 

National  Mediation  Board . 

08/23/94 

10/04/94 

Labor  . 

25 

National  Labor  Relations  Board . 

08/23/94 

10/18/94 

Labor  . 

86 

Women’s  Bureau . 

09/19/94 

10/20/94 

100 

Occupational  Safety  &  Health  Administration . 

09/30/94 

11/01/94 

102 

Children's  Bureau . 

09/19/94 

11/07/94 

155 

Wage  and  Hour  Division . 

10/03/94 

11/09/94 

174 

Labor,  Department  of . 

10/10/94 

11/23/94 

183 

Employment  Security,  Bureau  of  . 

10/24/94 

11/16/94 

202 

National  War  Labor  Board  (WW  II) . 

10/31/94 

12/12/94 

211 

War  Manpower  Commission . 

1 1/09/94 

12/16/94 

228 

Fair  Employment  Practice,  Committee  on . 

11/11/94 

12/20/94 

236 

Wage  Adjustment  Board . 

11/11/94 

12/20/94 

244 

Retraining  and  Reemp)loyment  Administration  . 

11/17/94 

12/22/94 

254 

Shipbuilding  Stabilization  Committee . 

11/18/94 

01/03/95 

257 

Labor  Statistics,  Bureau  of . 

11/22/94 

01/11/95 

280 

Federal  Mediation  and  Conciliation  Service  . 

12/05/94 

01/17/95 

293 

Wage  &  Salary  Stabilization  Bds  of  the  Econ  Stabil . 

12/06/94 

01/19/95 

300 

Apprenticeship  and  Training  . 

12/06/94 

01/19/95 

317 

Labor-Management  Services  Administration . 

12/12/94 

01/23/95 

369 

Employment  and  Training  Administration  . 

12/13/94 

01/25/95 

433 

Mine  Safety  and  Health  Administration  . 

12/16/94 

01/27/95 

448 

12/19/94 

01/31/95 

149 

Government  Printing  Office . . . 

12/18/94 

01, '05/95 

287 

Publications  of  the  U.S.  Government  . 

12/29/94 

02/06/95 

77 

12/05, '94 

01/19/95 

92 

Quartermaster  General,  Office  of  the  . 

12/23/94 

02/14/95 

Modern  Army  . . 

111 

Chief  Signal  Officer,  Office  of  the . 

12/23/94 

03/24/95 

Science  and  Tecrv- 

23 

Coast  and  Geodetic  Survey . 

06/06/94 

08/08/94 

nology. 

Science  and  Tech- 

27 

Weather  Bureau  . 

06/30/94 

08/16/94 

nology. 

Science  and  Tech- 

167 

National  Institute  of  Standards  and  Technology . 

07/12/94 

08/22/94 

nology. 

Science  and  Tech- 

189 

National  Academy  of  Sciences . 

07/15/94 

08/24/94 

nology. 

Science  and  Tech- 

227 

Scientific  Research  &  Development,  office  of  . 

07/12/94 

08/26/94 

nology. 

Science  and  Tech- 

255 

National  Aeronautics  and  Space  Administration  . 

07/25/94 

09/08/94 

nology. 

Scierwe  and  Tech- 

307 

National  Science  Foundation  . 

08/03/94 

09/12/94 

nology. 

Science  and  Tech- 

370 

National  Oceanic  and  Atmospheric  Administration  . 

08/08/94 

09/14/94 

nology. 

State/Foreign  Rela- 

43 

Infl  Conference,  Commissions  &  Expositions . 

11/21/94 

01/11/95 

tions. 

State/Foreign  Rela- 

59 

State  Department,  General  Records  of.  Central  Files,  1789-1910  . 

11/29/94 

01/12/95 

tions. 

State/Foreign  Rela- 

59 

State  Department,  General  Records  of.  Decimal  Files,  1910-1963  . 

11/23/94 

03/15/95 

tions. 

State/Foreign  Rela- 

59 

State  Department,  General  Records  of,  Norvcentral,  Office  and  Lot  Files,  1 940- 

01/23/94 

04/17/95 

tions. 

1963. 

Treasury/Revenue  Fi- 

104 

Mint,  Bureau  of  the  . 

09/19/94 

11/07/94 

nance. 
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IFR  Doc.  94-12048  Filed  5-17-94;  8:45  am) 
BILLING  CODE  751S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Biweekly  notice;  correction. 

SUMMARY:  This  document  corrects  two 
biweekly  notices  appearing  in  the 
Federal  Register  on  April  28, 1994  (59 
FR  22000)  and  May  12, 1994  (59  FR 
24745).  This  notice  is  necessary  to 
correct  two  erroneous  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  telephone  (301)  415-7165. 

On  page  22000,  in  die  issue  dated 
April  28, 1994,  in  the  first  sentence  of 
the  second  complete  paragraph  in  the 
third  column,  the  date  “May  27, 1994” 
should  be  changed  to  read  “May  31, 
1994.” 

On  page  24746,  in  the  issue  dated 
May  12, 1994,  in  the  first  sentence  of  the 
last  paragraph  in  the  first  column,  the 
date  “June  10, 1994”  should  be  changed 
to  read  “June  13, 1994.” 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Ckimmission. 

Michael  T.  Lesar, 

Chief.  Rules  Review  Section,  Rules  Review 
and  Directives  Branch  Division  of  Freedom 
of  Information  and  Publications  Services, 
Office  of  Administration. 

(FR  Doc.  94-12037  Filed  5-17-94;  8:45  am] 
BILLING  CODE  7590-01-M 


(Docket  Nos.  50-213, 50-245, 50-336,  and 
50-423] 

Connecticut  Yankee  Atomic  Power 
Company,  Northeast  Nuclear  Energy 
Company,  Haddam  Neck  Plant  and 
Millstone  Nuclear  Power  Station,  Units 
1, 2,  and  3;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that,  on  March 
3, 1994,  Mr.  Ronald  Gavensky 
(Petitioner)  submitted  a  Petition  to  the 
U.S.  Nuclear  Regulatory  Commission 
(NRG)  pursuant  to  10  CFR  2.206 


regarding  the  Haddam  Neck  Plant  and 
Millstone  Nuclear  Power  Station,  Units 
1,2,  and  3  of  Northeast  Utilities.  The 
Petition  has  been  referred  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  for  preparation  of  a  response. 

In  the  Petition,  Petitioner,  a  Quality 
Control  Specialist,  raises  numerous 
concerns  regarding  receipt  inspection 
activities  by  Northeast  Utilities  at  both 
the  Haddam  Neck  and  Millstone 
facilities.  Petitioner  alleges  violations  of 
10  CFR  part  50,  appendix  B,  by 
Northeast  Utilities  in  the  receipt  - 
inspected  area.  Petitioner  alleges  that 
parts  represented  as  having  been 
inspected  and  accepted  for  use  were  in 
fact  deficient.  Petitioner  alleges  that 
adequate  training,  skilled  personnel, 
and  necessary  tools  were  not  available 
to  perform  adequate  receipt  inspection. 
Petitioner  alleges  that  he  observed 
unethical  and  incorrect  methods  of 
receipt  inspection,  and  that  he  sought  to 
identify  quality  problems  within  his 
own  department,  along  with 
recommendations  and  solutions,  but 
was  not  permitted  to  do  so.  Finally, 
Petitioner  accuses  Northeast  Utilities  of 
“white  washing”  his  concerns  in  the 
receipt  inspection  area.  Petitioner 
alleges  that,  on  two  occasions.  Northeast 
Utilities’  management  hired 
investigators  to  pursue  concerns  raised 
by  Petitioner  only  to  conclude  that  there 
were  no  problems. 

Petitioner  requests  that  the  licenses  of 
Northeast  Utilities  be  temporarily 
revoked  until  after  the  NRG  conducts  an 
investigation  of  Petitioner’s  allegations. 
By  letter  dated  May  9, 1994,  Petitioner 
w'as  informed  that  his  request  for 
immediate  action  was  denied. 

As  provided  by  2.206,  appropriate 
action  with  regard  to  the  specific  issues 
raised  in  the  Petition  will  be  taken 
within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room  located  at  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Rooms  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457  for  the 
Haddam  Neck  Plant,  and  at  the  Learning 
Resources  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  Connecticut  06360, 
for  Millstone  Nuclear  Power  Station, 
Units  1,  2,  and  3. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  May  1994. 


For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-12036  Filed  5-17-94;  8:45  ami 
BILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

May  12. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Excl-.ange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

AGCO  Corp. 

Common  Stock,  S  01  Par  Value  (File  No.  7- 
12431), 

ECC  International  Corp. 

Common  Stock.  S  IO  Par  Value  (File  No.  7- 
12432), 

Omega  Healthcare  Investors,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12433), 

RJR  Nabisco  Holdings 
Series  C  Dep.  Shs.,  No  Par  Value  (File  No. 
7-12434). 

These  securities  are  listed  md 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-12008  Filed  5-17-94;  8:45  am) 
BILLING  CODE  8010-01-M 
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[Release  No.  34-34051:  File  No.  SR-CBOE- 
94-06] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Exercise  Instruction 
Processing 

May  12, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  notice  is  hereby  given  that  on 
March  16, 1994,  the  Chicago  Board 
Options  Exchange,  Inc.  (“CBOE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi-om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 

II. 1  relating  to  option  exercise  notice 
processing  to  clarify  certain  provisions 
of  the  Rule,  to  treat  separately  certain  of 
the  exercise  processing  requirements 
applicable  to  noncash-settled  equity 
options,  as  compared  with  cash-settled 
index  options,  and  to  add  certain 
requirements  applicable  to  exercise 
notice  procedures  and  policies. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significemt  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  requirements  in 
Exchange  Rule  11.1  applicable  to 


>  15  U.S.C.  78s(bKl). 


exercise  decisions  and  instructions  for 
all  classes  of  options  and  to  make 
certain  distinctions  between  exercise 
requirements  applicable  only  to 
noncash-settled  equity  options  and 
those  applicable  to  cash-settled  options. 
The  rule  change  also  is  intended  to 
tighten  CBOE  members’  responsibilities 
in  respect  of  exercise  decisions  and  the 
processing  of  exercise  instructions,  by 
incorporating  certain  new  exercise 
notice  procedures  and  policies. 

The  proposed  rule  change  includes  a 
number  of  amendments  designed  to 
clarify  the  cut-off  times  and  special 
procedures  applicable  imder  the 
Exchange’s  rules  to  various  classes  of 
options  traded  on  the  CBOE  and  to 
accommodate  business  day  expirations 
and  automatic  exercise  procedures  more 
fully.  Paragraph  (b)  of  Rule  11.1  thus 
has  been  amended  to  clarify  that  the 
4:30  p.m.  exercise  cut-off  time  on  the 
day  prior  to  expiration  applies  only  to 
noncash-settled  options,^  and  a  new 
Interpretation  .06,  discussed  below,  has 
been  added  to  establish  procedures 
applicable  to  the  exercise  of  expiring 
noncash-settled  equity  option  contracts 
that  would  otherwise  not  be  exercised 
(or  the  nonexercise  of  options  that 
would  otherwise  be  exercised)  by 
automatic  operation  of  The  Options 
Clearing  Corporation  (“OCC”)  Rules. 
Similarly,  Interpretation  .03,  as 
amended,  is  made  clearly  applicable 
only  to  cash-settled  index  options,  and 
the  special  exercise  procedures  and  3:20 
p.m.  cut-off  time  set  forth  in  that 
Interpretation  have  been  clarified  to 
apply  to  exercises  of  cash-settled  index 
options  only  on  certain  specified  days. 
At  the  same  time.  Interpretation  .04, 
which  sets  forth  an  anachronistic  5:30 
p.m.  cut-off  time,  is  being  deleted. 

The  proposed  rule  change  also 
includes  provisions  that  are  designed  to 
promote  fairness  in  exercise  processing 
and  tightened  compliance  with  the 
exercise  notice  processing  requirements. 
Toward  this  end,  the  Exchange  proposes 
to  remove  the  second  sentence  of 
current  Interpretation  .02  from  that 
Interpretation,  revise  it  slightly,  and 
move  it  to  a  new  paragraph  (d).3  This 
new  paragraph  would  provide  that 
members  and  member  organizations 
may  not  prepare,  time  stamp,  or  submit 
an  exercise  instruction  prior  to  the 


2  Paragraph  (b)  has  also  been  amended  to  limit  its 
scope  to  noncash-settled  options  only.  Provisions  in 
paragraph  (b)  that  apply  to  all  classes  of  options  are 
being  moved  to  a  new  paragraph  (c). 

3 The  first  sentence  in  Interpretation  .02,  which 
concerns  preparation  of  a  memorandum  resp>ecting 
exercise  instructions,  is  now  duplicative  of  the 
requirements  set  forth  in  Interpretation  .01  and  new 
paragraph  (c).  The  rule  change  therefore  deletes  all 
of  Interpretation  .02. 


purchase  of  the  exercised  contracts  if 
the  member,  or  member  organization, 
knows  or  has  reason  to  know  that  the 
exercised  contracts  had  not  been 
purchased  prior  to  exercise. 

In  addition  to  new  paragraph  (d),  the 
Exchange  proposes  to  add  new 
Interpretation  .07  to  provide  that  an 
exercise  instruction  in  respect  of  an 
expiring  option  cannot  be  submitted  or 
prepared  after  the  exercise  cut-off  time 
on  the  basis  of  material  information 
released  after  the  cut-off  time.  By 
making  this  prohibition  explicit  in  the 
rules,  the  Exchange  will  be  better  able 
to  discipline  members  in  the  event  that 
exercise  action  is  taken,  impermissibly, 
after  the  cut-off  time  based  on  late- 
breaking  news. 

The  Exchange  proposes,  further,  to 
establish  remedies,  including 
disgorgement  of  profits,  in  new 
Interpretation  .06,  for  use  by  the 
Exchange  in  the  event  of  a  failure  to 
observe  the  exercise  procedures 
applicable  to  expiring  noncash-settled 
equity  options.  This  corresponds  to  the 
provision  in  current  Interpretation  .03 
respecting  failure  to  observe  the  exercise 
procedures  applicable  to  cash-settled 
options. 

Finally,  the  Exchange’s  proposal 
incorporates  new  procedures  for  the 
nonexercise  (or  the  exercise)  of  expiring 
noncash-settled  equity  options  that 
would  otherwise  be  automatically 
exercised  (or  automatically  not- 
exercised)  by  operation  of  CXIC  Rule 
805.  Under  the  proposal,  whenever  an 
Exchange  member  decides  to  vary  the 
results  they  would  obtain  imder  OCC’s 
automatic  exercise  procedures. 

Exchange  members  must  submit  a 
“Contrary  Exercise  Advice”  prior  to 
4:30  p.m.  either  to  their  clearing 
member  or  to  a  place  to  be  designated 
by  the  Exchange.  To  eliminate  a 
“Contrary  Exercise  Advice,”  members 
must  submit  an  “Advice  Cancel”  prior 
to  4:30  p.m.  These  procedures  would 
mirror  the  procedures  currently 
applicable  under  Exchange 
Interpretation  .03  in  respect  of  cash- 
settled  index  options. 

The  Exchange  anticipates  that  this 
new  submission  requirement  will 
improve  the  CBOE’s  audit  trail.  Under 
CBOE’s  current  rules  for  noncash-settled 
equity  options.  Exchange  members 
merely  record,  time  stamp,  and  retain  a 
copy  of  exercise  notices.  Under  the 
proposal,  however,  the  Exchange  either 
will  receive  Contrary  Exercise  Advice 
and  Advice  Cancel  forms  directly  firom 
the  member  (or  the  applicable  clearing 
firm  on  the  member’s  behalf)  or  will 
have  access  to  clearing  members’ 
submissions  to  OCC’s  Clearing 
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Management  and  Control  System  (“C/ 
MACS”). 

The  proposed  change  in  submission 
procedures  is  part  of  a  coordinated 
effort  among  the  options  exchanges  and 
OCC  to  revise  the  exercise  processing 
requirements  for  noncash-settled  equity 
options,  and  is  intended  to  assist  option 
holders  and  broker-dealers  in  adjusting 
to  the  new  procedures  efficiently.  To 
facilitate  compliance,  the  Exchange  will 
recognize  a  Contrary  Exercise  Advice 
submitted  to  another  options  exchange 
for  any  option  listed  on  both  the  CBOE 
and  that  other  exchange. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  with  Section  6  (b)(5)  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principals  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  and  settling  securities 
transactions,  and  to  protect  investors 
and  the  public  interest.  The  new 
exercise  cut-off  procedure,  in  particular, 
should  improve  the  Exchange’s  ability 
to  oversee  exercise  activity  and  identify 
late  submissions. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-06  and 
should  be  submitted  by  June  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. « 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-12038  Filed  5-17-94;  8:45  am] 
BILUNG  CODE  801(M)1-M 


[Release  No.  34-34049;  File  No.  SR-CBOE- 
94-10] 

Self-Regulatory  Organizations;  Filing  ^ 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Short  Sale  of  National 
Market  Securities  Trading  Through  the 
Nasdaq  System 

May  12, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  notice  is  hereby  given  that  on 
March  31, 1994,  the  Chicago  Board 
Options  Exchange,  Inc.  (“CBOE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.2  The  Commission  is 


« 17  CFR  200.30-3(a)(12)  (1993). 

>  15  U.S.C.  78s(b)(l). 

2  The  CBOE  amended  its  filing  on  May  9, 1994 
(“Amendment  No.  1”)  to  replace  the  term  “Nasdaq 
National  Market  System  securities”  with  the  term 
“Nasdaq  National  Market  securities.”  In  addition. 
Amendment  No.  1  confirms  that  surveillance 
procedures  have  been  or  will  be  implemented  by 
the  CBOE  in  order  to  permit  the  CBOE  to  be  a 
“qualiried  options  exchange”  that  satisBes  the 
requirements  of  the  proposed  NASD  short-sale  rule 
currently  pending  Commission  approval  (File  No. 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  rule 
15.10  requiring  members  to  designate 
sales  of  National  Market  securities  as 
long  sales,  short  sales,  or  bid  test 
exempt  sales  in  connection  with  the  bid 
test  applicable  to  short  sales  of  such 
securities  proposed  by  the  NASD  for 
inclusion  in  its  Rules  of  Fair  Practice. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statement. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  coordinate  the  CBOE’s  rules 
with  the  proposed  addition  to  the  NASD 
Rules  of  Fair  Practice  of  a  bid  test 
applicable  to  short  sales  of  National  • 
Market  (“NM”)  securities  traded 
through  the  Nasdaq  System.s  The 
proposed  new  rule  requires  members 
who  initiate,  accept  or  transmit  for 
execution,  or  execute  sales  of  NM 
securities  for  the  account  of  another 
CBOE  member  to  designate  such  sales  as 
long  sales,  short  sales  or  bid  test  exempt 
sales.  This  will  enable  NASD  members 
who  receive  orders  to  sell  N’M  securities 
from  or  for  the  account  of  CBOE 
members  to  know  whether  such  sales 
are  short  sales  subject  to  or  exempt  from 
the  bid  test. 

Sales  may  be  designated  as  bid  test 
exempt  if  they  come  within  one  or  more 
of  the  exemptions  from  the  bid  test 
proposed  to  be  included  in  the  NASD 


SR-NASD-92-12).  See  letter  from  Michael  L 
Meyer,  Schiff  Hardin  &  Waite,  to  Francoi*  Mazur, 
Staff  Attorney,  Division  of  Market  Regulation, 
Commission,  dated  May  9, 1994. 

3  See  File  No.  SR-NASD-92-12. 
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Rules  of  Fair  Practice.  One  of  these 
exemptions,  which  is  reflected  in  the 
proposed  CBOE  rule,  applies  to  short 
sales  effected  by  qualified  options 
market  makers  to  hedge  offsetting 
options  positions.  This  exemption 
recognizes  the  need  for  options  market 
makers  to  hedge  their  options  positions 
by  buying  or  selling  (including  selling 
short)  shares  of  underlying  stc^s  or 
component  stocks  of  luiderlying  stock 
indexes.  This  exemption  is  also 
proposed  to  be  included  in  both  CBOE’s 
Rules  and  the  NASD  Rules  of  Fair 
Practice  as  an  eighteen  month  pilot, 
subject  to  modification  or  termination  at 
the  end  of  the  pilot  period. 

Additionally,  diis  exemption  will  apply 
only  to  NM  securities  specifically 
designated  by  an  options  market  maker 
as  qualifying  for  the  exemption.  In  so 
designating  NM  securities,  each  market 
maker  is  limited  to  stocks  underlying 
options  or  included  in  an  index 
underlying  options  at  no  more  than 
three  (3)  trading  stations  on  the 
Exchange. 

In  the  event  that  the  Exchange 
determines  that  a  qualified  options 
market  maker  has  failed  to  comply  with 
the  terms  of  the  exemption,  the 
Exchange  may  withdraw,  suspend  or 
modify  the  designation  of  a  qualified 
options  market  maker  based  upon  the 
Exchange’s  determination  that  such 
action  is  warranted  in  light  of  the 
substantial,  willful,  or  continuing  nature 
of  the  violation.  The  Exchange  further 
recognizes  its  commitment  to  notify  the 
NASD  of  such  a  determination  in  order 
that  the  NASD  may  take  steps  to  ensure 
that  Nasdaq  NM  sales  are  executed  in 
compliance  with  the  CSOE  action  and 
all  applicable  NASD  rules.  Moreover, 
the  CBOE  has  stated  that  it  has  designed 
surveillance  procedures  to  ensiue 
compliance  with  the  proposed  rule 
change.  These  procedures  must  be 
implemented  in  order  to  permit  the 
Exchange  to  be  deemed  a  “qualified 
options  exchange”  as  contemplated  by 
the  proposed  NASD  short-sale  rule 
currently  on  file  m  SR-NASD-92-12,  as 
amended.^ 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(S)  of  the 
Act  to  promote  just  and  equitable 
principals  of  trade  and  to  protect 
investors  and  promote  the  public 
interest  by  coordinating  the  CBOE’s 
rules  with  the  NASD's  proposed  bid  test 
applicable  to  short  sales  of  NM 
securities  that  is  intended  to  prevent 
fraud  and  manipulation  in  the  Nasdaq 
market  without  restricting  options 
market  makers  who  may  need  to  sell 


stocks  short  in  order  to  hedge  options 
positions  resulting  from  their  market 
making  activities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  chemge  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
sq.bmit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commrmications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-10  and 
should  be  submitted  by  June  8, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-12039  Filed  5-17-94;  8:45  ami 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-34052;  File  Na  SR-CBOE- 
93-46] 

Sdif-Reguiatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  and  Trading 
of  Flexible  Exchange  Options  Based 
on  the  Nasdaq  100  Index 

May  12, 1994. 

I.  Introduction 

On  October  20, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE" 
or  “Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  1  and  Rule  19b-4 
thereunder,2  a  proposal  to  list  and  trade 
largo-size,  customized  index  options, 
referred  to  as  Flexible  Exchange  Options 
(“FLEX  Options”),  based  on  the  Nasdaq 
100  Index  (“Nasdaq  100”).3 

Notice  of  the  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Registnr  on 
November  23, 1993.'«  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposal. 


S 17  CFR  200.30-3(u)(12)  (1993). 

'  15  U.S.C.  788(b)(1)  (1988). 

i  17  CFR  240.19b-4  (1993). 

8Tbe  Nasdaq  100  is  a  capitalization-weighted 
index  composed  of  the  stocks  of  100  of  the  largest, 
non-flnancial  U.S.  Issuers  whose  securities  are 
traded  on  the  Nasdaq  National  Market  The  Nasdaq 
100  is  maintained  by  the  Nasdaq  Stock  Market,  Inc., 
a  subsidiary  of  the  National  Assroiation  of 
Securities  Dealers,  Inc.  ("NASD”).  On  January  5, 
1994,  the  Commission  approved  a  proposed  rule 
change  by  the  CBOE  that  provided  fcM'  the  listing 
and  trading  on  the  CBOE  of  standardized  options, 
including  both  full-value  and  reduced-value  long¬ 
term  options  series,  based  on  the  Nasdaq  100.  See 
Securities  Exchange  Act  Release  No.  33428  (January 
5. 1994),  59  FR  1576  (January  11, 1994)  ("Nasdaq 
100  Approval  Order”).  In  approving  Nasdaq  100 
options,  the  Commission  believed  that  the  Index 
would  provide  investors  with  an  important  trading 
and  hedging  mechanism  that  accurately  reflected 
the  overall  movement  of  100  of  the  largest,  non- 
hnancial  stocks  listed  on  Nasdaq.  In  addition,  the 
Commission  determined  that  the  Nasdaq  100  was 
e  broad-based  index  not  readily  susceptible  to 
manipulation.  For  information  regarding  the 
makeup,  weighting,  and  formula  used  to  calculate 
the  value  of  the  Nasdaq  100,  see  Nasdaq  100 
Approval  Order. 

*  See  Securities  Exchange  Act  Release  No.  33199 
(November  15, 1993).  58  FR  61934  (November  23, 
1993)  ("Notice"). 


*  See  Amendment  No.  1,  supra  note  2. 
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II.  Description  of  the  Proposal 

In  this  proposal,  the  CBOE  is  seeking 
to  expand  its  FLEX  Options  program  to 
include  FLEX  Options  on  the  Nasdaq 
100.5  The  purpose  of  the  CBOE’s  FLEX 
Options  program  is  to  provide  a 
framework  for  the  Exchange  to  list  and 
trade  index  options  that  give  investors 
the  ability,  within  specified  limits,  to 
designate  certain  of  the  terms  of  the 
options.  Consistent  with  the  original 
FLEX  Options  Approval  Order,  the 
present  proposal  to  trade  FLEX  Options 
based  on  the  Nasdaq  100  similarly  will 
permit  market  participants  to  designate 
certain  terms  of  the  options  contract, 
such  as  the  strike  price,  exercise  type, 
expiration  date,  and  form  of  settlement.® 
However,  a  market  participant’s 
designation  of  the  expiration  date  is  not 
without  limitation.  Specifically,  in  order 
to  protect  against  possible  market 
disruptions  that  may  otherwise  result 
from  the  concurrent  expiration  of  listed 
options  and  FLEX  Options,  the 
expiration  dates  for  FLEX  Options  must 
be  at  least  three  business  days  away 
from  the  expiration  dates  for  existing 
listed  options.^ 

Currently,  the  CBOE  lists  and  trades 
FLEX  Options  based  on  the  OEX  and 
SPX  Indexes,  which  consist  of  100  and 
500  highly  capitalized  stocks, 
respectively,  and  on  the  Russell  2000, 
which  consists  of  the  bottom  2,000  of 
the  3,000  largest  U.S.  equity  securities 
in  terms  of  domestic  market 
capitalization.  The  components  of  the 
Nasdaq  100  are  the  stocks  of  100  of  the 
largest,  non-financial  U.S.  issuers 
quoted  on  the  Nasdaq  National  Market. 

CBOE  Rule  24 A.  7  provides  that  FLEX 
Options  are  subject  to  maximum 
position  and  exercise  limits  of  200,000 
contracts  on  the  same  side  of  the  market 


'The  Commission  approved  the  CBOE’s  Flex 
Options  framework  on  February  24, 1993, 
permitting  the  Exchange  to  list  and  trade  FLEX 
Options  based  on  the  Standard  &  Poor’s  Corporation 
(•  .S&P  ”)  100  ("OEX”)  and  500  (“SPX")  Indexes.  See 
Securities  Exchange  Act  Release  No.  31920 
(February  24. 1993).  58  FR  12280  (March  3.  1993) 
(“FLEX  Options  Approval  Order”).  Subsequently, 
on  luly  29, 1993.  the  Commission  approved  the 
listing  and  trading  on  the  CBOE  of  FLEX  Options 
on  the  Russell  2000  Index  (“Russell  2000”), 
consistent  with  the  FLEX  Options  Approval  Order. 
See  Securities  Exchange  Act  Release  No.  32694 
(July  29. 1993),  58  FR  41814  (August  5.  1993) 
(■'Kussell  2000  Approval  Order”). 

In  the  FLEX  Options  Approval  Order,  the 
Commission  designated  FLEX  Options  as 
"standardized  options”  for  purposes  of  the  option 
disclosure  framework  established  under  Rule  9b-l 
under  the  Act.  See  Securities  Exchange  Act  Release 
No.  31919  (February  24. 1993).  58  FR  12286  (March 
3. 1993)  (“9b-l  Order”).  As  described  in  note  24 
infra,  and  for  the  same  reasons  stated  in  the  9b-l 
Order.  Nasdaq  100  FLEX  Options  are  deemed 
“standardized  options”  for  purposes  of  the  Rule  9b- 
1  options  disclosure  framework. 

7  See  FLEX  Options  Approval  Order,  supra  note 
5. 


on  a  given  index,  without  aggregation 
for  other  contracts  on  the  same  index, 
with  one  exception.®  This  exception 
requires  that  at  the  close  of  business  two 
days  prior  to  the  last  day  of  trading  of 
the  Calendar  quarter,  members  must 
aggregate  positions  in  P.M.-Settled® 
FLEX  Options  and  comparable  quarterly 
expiration  index  options  (“QIXs”),  with 
such  positions  not  exceeding  the  QIX 
limits  specified  in  CBOE  Rule  24.4. 
However,  the  applicable  hedge 
exemptions  under  Rule  24.4  may  be 
applied  to  aggregate  positions. 

The  CBOE  proposes  that  FLEX 
Options  on  the  Nasdaq  100  be  subject  to 
position  limits  of  200,000  contracts  on 
the  same  side  of  the  market  (which  is 
identical  to  the  existing  limits  for  OEX, 
SPX,  and  Russell  2000  FLEX  Options), 
without  aggregation  for  other  contracts 
on  the  same  index.  «>  Because  the  CBOE 
does  not  anticipate  listing  and  trading 
QIXs  on  the  Nasdaq  100,  the  CBOE’s 
proposal  to  add  the  Nasdaq  100  to  the 
CBOE  FLEX  Options  program  does  not 
provide  for  the  exception  to  the 
prohibition  against  aggregation.  The 
CBOE  represents  that  it  would  amend 
Rule  24A.7,  pursuant  to  a  filing  with  the 
Commission  made  in  accordance  with 
Section  19(b)  of  the  Act,  in  the  event 
that  it  decided  to  list  such  QIXs  in  the 
future.” 

III.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sections  6(b)(5)  and 
11A.12  In  particular,  the  Commission 
believes  that  the  proposed  rule  change 
is  designed  to  provide  investors  with  a 
tailored  or  customized  product  for  a 
broad-based  index  consisting  of  Nasdaq 
National  Market-listed,  high- 
capitalization  stocks  that  may  be  more 
suitable  to  their  investment  needs  than 


"The  applicable  position  limits  with  respect  to 
the  CBOE’s  FLEX  Options  program  were  established 
as  a  three  year  pilot,  commencing  as  of  February  24. 
1993,  during  or  following  which  adjustments  may 
be  required.  See  FLEX  Options  ,\pproval  Order, 
supra  note  5. 

"The  settlement  value  of  a  P.M. -settled  stock 
index  options  contract  is  based  on  the  closing 
prices  of  the  compionent  securities. 

to  The  position  limits  pilot  for  Nasdaq  100  FLEX 
Options  will  expire  on  February  24, 1996,  unless 
specifically  extended  by  the  Conunission.  See  supra 
note  8. 

•  '  See  Notice,  supra  note  4. 

>2  15  U.S.C.  78flb)(5)  and  78k-l  (1982).  See  FLEX 
Options  Approval  Order  and  Russell  2000  Approval 
Order,  supra  note  5,  for  the  Commission’s  findings 
and  discussions  relating  to  the  FLEX  Options 
program.  These  findings  are  incorporated  by 
reference  herein. 


the  other  outstanding  FLEX  index 
options.  Moreover,  consistent  with 
Section  llA,  the  proposal  should 
encourage  fair  competition  among 
brokers  and  dealers  and  exchange 
markets  by  allowing  the  CBOE  to 
compete  in  the  growing  over-the- 
counter  (“OTC”)  market  for  customized 
index  options. 

In  admtion,  the  Commission  believes 
that  the  CBOE  proposal  will  help  to 
promote  the  maintenance  of  a  fair  and 
orderly  market,  consistent  with  Sections 
6(b)(5)  and  11  A,  because  the  purpose  of 
the  proposal  is  to  extend  the  benefits  of 
a  hsted  exchange  market  in  Nasdaq  100 
options  that  have  certain  terms  varied 
by  the  particular  investor.  The  attributes 
of  the  Exchange’s  options  market  versus 
an  OTC  market  include,  but  are  not 
limited  to,  a  centralized  market  center, 
an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  The  Options 
Clearing  Corporation  for  all  contracts 
traded  on  the  Exchange. 

In  general,  transactions  in  FLEX 
Options  based  on  the  Nasdaq  100  will 
be  subject  to  many  of  the  same  rules  that 
apply  to  index  options  traded  on  the 
CBOE.  However,  in  order  to  provide 
investors  with  the  flexibility  to 
designate  certain  terms  of  the  options 
and  accommodate  the  special  trading  of 
FLEX  Options,  several  rules  of  the 
CBOE  apply  solely  to  FLEX  Options.” 

The  Commission  believes  that  the 
FLEX  auction  process  appears 
reasonably  designed  to  provide  the 
benefits  of  a  competitive  Exchange 
auction  environment  for  Nasdaq  100 
options  while  allowing  market 
participants  the  flexibility  to  negotiate 
certain  terms.  For  example,  because 
certain  terms  of  these  options  can  be 
negotiated  between  the  parties  to  the 
transaction,  Nasdaq  100  FLEX  Options, 
unlike  regular  Nasdaq  100  options,  will 
not  have  trading  rotations  at  either  the 
opening  or  closing  of  trading.  In 
addition,  the  individually-tailored 
auction  process  outlined  in  the  FLEX 
Options  Approval  Order  sets  forth  in 
detail  the  procedure  of  negotiation  for 
those  investors  seeking  particular 
flexibility  in  options  terms. 44 
Accordingly,  the  CBOE’s  FLEX  Options 
framework  for  trading  stock  index 


>2  See  FLEX  Options  Approval  Order,  supra  note 
5. 

>■*  Among  other  things,  there  are  specific 
procedures  governing  the  entering  of  quotes  for 
FLEX  Options,  including  that  such  quotes  must  be 
firm  for  a  designated  period  and  be  disseminated 
through  the  Options  Price  Reporting  Authority 
C  OPRA”).  Id. 
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options,  such  as  Nasdaq  100  FLEX 
Options,  differs  from  the  traditional 
exchange  procedure  for  trading  non- 
FLEX  stock  index  options,  due  to  the 
special  FLEX  procedures  allowing  for 
limited  individual  negotiation  of  certain 
of  the  terms  of  the  contract  between  the 
parties. 

The  Commission  further  notes  that 
FLEX  Options  based  on  the  Nasdaq  100 
can  be  constructed  with  expiration 
exercise  settlement  based  on  the  closing 
values  of  the  component  securities, 
which  potentially  could  result  in 
adverse  effects  on  the  markets  for  those 
securities. IS  Although  the  Commission 
continues  to  believe  that  basing  the 
settlement  of  index  products  on  opening 
as  opposed  to  closing  prices  on 
expiration  Fridays  helps  alleviate  stock 
market  volatility,  i«  these  concerns  will 
be  allayed  in  the  case  of  FLEX  Options 
based  on  the  Nasdaq  100,  since 
expiration  of  these  stock  index  options 
will  not  correspond  to  the  normal 
expiration  of  stock  index  optious,  stock 
index  futures,  and  options  on  stock 
index  futures.  In  particular,  Nasdaq  100 
FLEX  Options  will  never  expire  on  an 
expiration  Friday  or  any  other 
expiration  Fridays  in  Mari'h,  June, 
September,  and  December,  thereby 
diminishing  the  impact  that  these  FLEX 
Options  could  have  on  the  imderlying 
cash  market.17 

Pursuant  to  the  existing  FLEX  Options 
position  limits  hamework,  the  CBOE 
has  proposed  to  establish  position  limits 
of  200,000  contacts  on  the  same  side  of 
the  market  for  the  Nasdaq  100  FLEX 
Options.  The  Commission  finds  that 
these  proposed  position  limits  are 
consistent  with  the  FLEX  Options 
position  limit  framework  as  set  forth  in 
the  FLEX  Options  Approval  Order,  la 

Nevertheless,  because  the  position 
limits  for  Nasdaq  100  FLEX  Options  are 
much  higher  than  those  currently 
existing  for  outstanding  exchange- 
traded  Nasdaq  100  options,  and  open 
interest  in  one  or  more  FLEX  series 
could  grow  to  significant  exposure 
levels,  the  Commission  cannot  rule  out 
the  potential  for  adverse  effects  on  the 
securities  markets  for  the  component 
securities  underlying  the  Nasdaq  100 
FLEX  Options.  The  CBOE  has  taken 
several  steps  to  address  this  concern, 
including  establishing  the  FLEX 
Options  position  limits  framework  as  a 
three  year  pilot  program  and 


>-'>See  Securities  Exchange  Act  Release  No.  30944 
(July  21. 1992),  57  FR  33376  (July  28. 1992)  (order 
approving  A.M.  settlement  of  options  on  the  SPX). 

See  supra  note  7  and  accompanying  text. 

>»Seo  FLEX  Options  Approval  Order,  supra  note 
5. 

'<*Sco  supra  note  8. 


undertaking  to  monitor  carefully  open 
interest,  position  limit  compliance,  and 
potential  adverse  market  effects,  and  to 
report  to  the  Commission  after  one 
year’s  experience  trading  Nasdaq  100 
FLEX  Options.20  The  reporting  of  the 
CBOE’s  experience  in  connection  with 
the  trading  of  Nasdaq  100  FLEX  Options 
will  be  consistent  with  the  original 
FLEX  Options  Approval  Order  and  the 
Russell  2000  Approval  Order,  and  will 
include,  among  other  things: 

•  The  type  of  strategies  used  by 
Nasdaq  100  FLEX  Options  market 
participants,  and  whether  Nasdaq  100 
FLEX  Options  are  being  used  in  lieu  of 
existing  standardized  stock  index 
options  on  the  Nasdaq  100. 

•  The  type  of  market  participants 
using  Nasdaq  100  FLEX  Options. 

•  The  terms  which  are  predominantly 
being  “flexed”  by  market  participants, 
i.e.,  strike  prices,  form  of  settlement 
(A.M.-  versus  F.M.-settlement), 
expiration  date,  exercise  type  (European 
versus  American  style). 

•  The  size  of  the  Nasdaq  100  FLEX 
position  on  average,  the  size  of  the 
largest  Nasdaq  100  FLEX  positions  on 
any  given  day,  and  the  size  of  the  largest 
Nasdaq  100  FLEX  position  held  by  any 
single  customer/member. 

•  The  relationship  between  strike 
prices  and  current  index  value. 

•  Whether  there  is  significant  interest 
in  long-term  expirations  greater  than 
nine  months. 

•  Any  effect  that  Nasdaq  100  FLEX 
positions  have  had  on  the  underlying 
cash  market,  including  an  analysis  of 
Nasdaq  100  FLEX  positions  and  their 
market  impact  on  days  when  the 
NYSE’s  Rule  80A  21  is  triggered. 

In  addition,  the  Commission  expects, 
and  the  CBOE  has  agreed,  to  monitor  the 
actual  effect  of  Nasdaq  100  FLEX 
Options  once  trading  commences  and 
take  prompt  action  (including  timely 
communication  with  marketplace  self- 
regulatory  organizations  responsible  for 
oversight  of  trading  in  component 
stocks)  should  any  unanticipated 
adverse  market  effects  develop. 

Finally,  based  on  representations  from 
the  CBOE,  the  Commission  believes  that 


“See  Leltar  from  Michael  L.  Meyer,  SchifT 
Herdin  ft  Waite,  to  Thomas  N.  McManus,  Options 
Branch,  Division  of  Market  Regulation  ("Division”), 
SEC,  dated  April  22, 1994. 

NYSE  Rule  S0.^  is  designed  to  ensure  that 
index  arbitrage  will  be  exercised  only  in  a  market- 
stabilizing  manner  during  volatile  market 
conditions.  Thus,  Rule  80A  places  conditions  on 
index  arbitrage  orders  to  buy  or  sell  NYSE 
component  stocks  of  the  SPX  when  the  Dow  Jones 
Industrial  Average  advances  or  declines  by  50 
points  or  more  from  its  previous  day's  closing 
value.  See  Sectirities  Exchange  Act  Release  No. 
29854  (October  24.  1991),  !56  FR  55963  (October  30, 
1991). 


the  CBOE  and  OPRA  will  have  adequate 
systems  prtxiessing  capacity  to 
accommodate  the  additional  options 
listed  in  accordance  with  Nasdaq  100 
FLEX  Options.  Specifically,  the 
Exchange  represents  that  it  “has  the 
necessary  systems  capacity  to  support 
the  new  series  that  could  result  from 
introduction  of  Nasdaq  100  FLEX 
Options.”  22  In  addition,  OPRA 
represents  that,  “regarding  FLEX 
options  on  the  Nasdaq-100  index, 
additional  traffic  generated  by  this 
product  is  within  OPRA’s  capacity.”  23 

IV.  CoiiclusioD 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act,  and,  in 
particular,  sections  6  and  11 A  of  the 
Act.  In  addition,  the  Commission  also 
finds,  pursuant  to  Rule  9b-l  under  the 
Act,  the  Flex  Options  based  on  the 
Nasdaq  100  are  standardized  options  for 
purposes  of  the  options  disclosure 
framework  established  under  Rule  9b- 

1.24 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93— 46)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

author!  ty.25 

Margaret  H.  hfcFarlami, 

Deputy  Secretary. 

(FR  Doc.  94-12045  Filed  5-17-94;  8;45  am) 
BtLUNG  COCE 


**See  Letter  from  Charles  J.  Henry,  CBOE.  to 
Thomas  McManus,  Division  of  Market  Regulation, 
Commission,  dated  May  11, 1994. 

See  Letter  from  Eileen  Smith,  Director  of 
Product  Development.  CBOE,  to  Thomas  McManus, 
Division.  SEC,  dated  April  22,  1994,  incorpiorsting 
a  memorandum  from  Joseph  P.  Corrigan,  Executive 
Director,  OPRA,  to  Eileen  Smith,  Director  of 
Product  Development,  CBOE,  dated  April  22, 1994. 

As  part  of  the  original  approval  process  of  the 
FLEX  Options  framework,  the  Commission 
delegated  to  the  Director  of  the  Division  the 
authority  to  authorize  the  is.suance  of  orders 
designating  securities  as  standardized  options 
pursuant  to  Rule  9b-l  (a)(4)  under  the  Act.  See 
Securities  Exchange  Act  Relea.se  Na  31911 
(February  23, 1993),  58  FR  11792  (March  1. 1993). 
On  May  4, 1993.  then-Chairman  Richard  Breeden, 
pursuant  to  Public  Law  87-592,  76  Slat.  394  115 
U.S.C.  §§  78d-l,  78d-2),  and  Article  30-3  of  the 
Commission’s  Statement  of  Organization;  Conduct 
and  Ethics;  and  Information  and  Requests  (17  CFR 
200.30-3),  designated  tliat  persons  serving  in  the 
position  of  Deputy  Director,  Associate  Director,  and 
Assistant  Director  in  the  Division  be  authorized  to 
issue  orders  designating  securities  as  "standardized 
options”  pursuant  to  Rule  9b-l(a)(4),  Accordingly, 
this  subdelegation  provides  the  Division  with  the 
necessary  authority  for  designating  Nasdaq  100 
FLEX  Options  as  “standardized  options.”  See 
Designation  of  Personnel  to  Perform  Delegated 
Functions  in  the  Division  of  Market  Regulation, 
dated  May  4.  1993. 

2s  17  CFR  200.30-3(a)(12)  (1993). 
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[Release  No.  34-34039;  FUe  No.  SR-MSTC- 
94-07]  ' 

Self-Regulatory  Organizations; 

Midwest  Securities  Trust  Company; 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  the 
Definition  of  “Segregated  Position” 

May  11, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  notice  is  hereby  given  that  on 
March  14, 1994,  the  Midwest  Securities 
Trust  Company  (“MSTC”)  filed  with  the 
Securities  and  Exchange  Commission 
("Conunission”)  the  proposed  rule 
change  (File  No.  SR-MSTC-94r-07)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  MSTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  submits  the  following  rule 
change  to  make  a  technical  correction  to 
sections  2(a)  and  2(d)  of  Rule  1 
(Delivery  and  Withdrawal  of  Securities) 
of  Article  II  (Settlement  Services)  of 
MSTC’s  Rules. 

n.  Self-Regulatory  Organizatiim’s 
Statement  of  the  Purpose  (d*,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purposes  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  piupose  of  the  proposal  is  to 
make  a  technical  revision  to  sections 
2(a)  and  2(d)  of  Rule  1  of  Article  n  of 
MSTC’s  Rules.  In  File  No.  SR-MSTC- 
90-01  certain  enhancements  were 
adopted  to  MSTC’s  operating  system.^ 
As  part  of  those  enhancements,  MSTC 
redefined  the  term  “depository  free 
position”  as  “segregated  position,”  and 


1  IS  U.S.C  78#(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  No.  28877 
(February  12. 1991),  56  FR  6892  (File  No.  SR- 
MSTC-90-01)  (order  approving  proposed  rule 
change). 


as  a  result,  MSTC  replaced  “depository 
free  position”  with  “segregated 
position”  throughout  MSTC’s  rules. 
However,  File  No.  SR-MSTC-90-01  and 
the  amendments  thereto  inadvertently 
did  not  change  this  term  in  Sections  2(a) 
and  2(d)  of  Rule  1  of  Article  II.  This  rule 
filing.  File  No.  SR-MSTC-94-07,  makes 
that  technical  revision. 

The  proposed  rule  change  is 
consistent  with  sections  17A(b)(3)  (A) 
and  (F)  of  the  Act  in  that  it  facilitates 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
will  assure  the  safeguarding  of- securities 
and  funds  which  are  in  MSTC’s  custody 
or  control  or  for  which  MSTC  is 
responsible.  3 

(B)  Self-Regulatory  Organization’s 
Statements  on  Burden  on  Competition 

MSTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MSTC  neither  solicited  nca  received 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(il)  of  the  Act-*  and  - 
subparagraph  (e)(4)  of  Rule  19b— 4 
thereunder  s  because  it  effects  a  change 
in  an  existing  service  of  MSTC  that  (i) 
Does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  MSTC  or  for 
which  MSTC  is  responsible  and  (ii)  does 
not  significantly  affect  the  respective 
rights  or  obligations  of  MSTC  or  persons 
using  the  service.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  svich 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


3 15  U.S.C  78q-l(b)(3)  (A)  and  (F)  (1988). 
<  15  U.S.C  78s(b)(3HA)(i)  (1988). 

*  17  CFR  240.19b-4(e)(4)  (1903). 


Commission,  450  Fiftii  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheldi  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  No.  SR-MSTC-94r-07  and 
should  be  svibmitted  by  June  8, 1994. 

For  the  Ckmunission  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-12043  Filed  5-17-94;  8:45  ami 
BILUNG  COOe  8010-01-M 


[Release  No.  34-34040;  File  No.  SR-NSCC- 
94-05] 

Self-Regulatory  Organizations; 

National  Securities  Clearing 
Corporation;  Filing  and  Immediate 
Effectiveness  of  the  Definition  of 
Current  Market  Price 

May  11, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),»  notice  is  hereby  given  that  on 
March  31, 1994,  the  National  Securities 
Clearing  Qirporation  (“NSCC”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-C5)  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  primarily  by  NSCC,  a  self- 
regulatory  organization  (“SRO").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends  the 
definition  of  “current  market  price”  that 
is  foimd  in  NSCC’s  rules. 


« 17  CFR  200.30-3(»)(12)  (1993). 
>  15  U.&a  78s(b)(l)  (1.988). 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  states  that  to  operate  its 
continuous  net  settlement  system 
“(CNS”),  NSCC  must  be  able  to  price 
seciuities  cleared  through  CNS. 
Currently,  Rule  1  (Definitions  and 
Descriptions)  of  NSCC’s  Rules  in  its 
definition  of  “current  market  price" 
provides  that  the  price  for  a  security  is 
determined  by  the  last  sale  price 
reported  by  the  Consolidated  Tape 
Association.  NSCC  believes,  however, 
that  the  text  of  this  rule  does  not 
accmately  reflect  the  way  in  which 
NSCC  historically  has  bmn  pricing 
seciuities.  In  fact,  NSCC  always  has 
determined  price  by  reference  to  the 
closing  price  on  the  primary  or 
principal  market  where  the  security  is 
listed.  Accordingly,  by  defining  the 
current  market  price  of  a  security  to 
mean  the  closing  price  of  a  seciuity  on 
its  principal  market  the  proposed  rule 
change  will  conform  NSCC’s  Rules  to 
NSCC’s  pricing  methodology  and,  in 
conjimction  with  a  recently  proposed 
change  to  the  rules  of  the  Midwest 
Clearing  Corporation  (“MCC’’),2  will 
result  in  conformity  between  the  rules 
of  NSCC  and  MCC  with  regard  to  \ 
securities  prices. 

NSCC  states  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  thereunder  because  it  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 


2  Refer  to  Securities  Exchange  Act  Release  No. 
33685  (February  25, 1994),  59  FR  10658  (File  No. 
SR-MCC-93-09J  (notice  of  proposed  rule  change). 


C,  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

NSCC  has  not  solicited  or  received 
any  comments  on  the  proposed  rule 
change.  NSCC  will  notify  the 
Commission  of  any  written  comments 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  act  3  and 
subparagraph  (e)(1)  of  rule  19b-4 
because  the  proposal  constitutes  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule.  At 
any  time  within  sixty  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  niaking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing' will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-05  and 
should  be  submitted  by  June  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


3 15  U.S.C  78s(b)(3)(A)(i)  (1988). 
« 17  CFR  240.19b-4(e)(l)  (1991). 
5 17  CFR  200.30-3(a)(12)  (1991). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-12044  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Heating;  Chicago  Stock  Exchange, 
Incorporated 

May  12, 1994. 

’The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Securities  and  Exchemge  Commission 
(“Commission”)  pursuant  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

ACJCO  Corporation 

Preferred  A,  $.01  Par  Value  (File  No.  7- 
12420) 

Clark  Automotive  Products  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12421) 

Alliance  Entertainment  (Ik)rp. 

Common  Stock,  $.0001  Par  Value  (File  No. 
7-12422) 

Crescent  Real  Estate  Equities,  Inc. 

Common  Stock,  $.01  Per  Value  (File  No.  7- 
12423) 

East  Group  Properties 
Shares  of  Beneficial  Interest,  $1.00  Par 
Value  (File  No.  7-12424) 

Financial  Security  Assurance  Holding  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12425) 

Kemper  Strategic  Income  Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-12426) 

Star  Banc  Corporation 
Common  Stock,  $5.00  Par  Value  (File  No. 
7-12427) 

Templeton  Emerging  Markets  Appreciation 
Fund 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12428) 

Tele  Danmark  A.S. 

Class  B  Par  Value,  DKK  10  (File  No.  7- 
12429) 

TCW/DW  Emerging  Markets  Opportunities 
Trust 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-12430) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
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the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary 

[FR  Doc.  94-12010  Filed  5-17-34;  8:45  am) 
BILUNG  COD€  801(M)1-M 


[Release  No.  34-34041;  File  Nos.  SR-MCC- 
94-03  and  SR-MSTC-94-031 

Self-Regulatory  Organizations^ 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company; 
Filing  of  Proposed  Rule  Changes 
Establishing  More  Definitive  Standards 
tor  Retention  of  Participants’  Fund 
Deposits 

May  11, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  1934  (“Acf’jA 
notice  is  hereby  given  that  on  February 
7,  and  January  31, 1994,  respectively, 
the  Midwest  Clearing  Corporation 
(“MCC”)  and  the  Midwest  Securities 
Trust  company  (“MSTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
changes  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  MCC  and  MSTC, 
self-regulatory  organizations.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  p)ersons. 

I.  Self-Regulatory  Organizations’ 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  proposes  to  modify  MCC  rules, 
Article  IX  (Property  Held  for 
Participants),  rule  2  (Participants’ 
Fund),  Section  11  (Ceasing  To  Be  a 
Participant)  and  MSTC  proposes  to 
modify  MSTC  Rules,  Article  VI 
(Property  Held  for  Participants),  Rule  2 
(Participants’  Fund),  Section  12 
(Ceasing  to  be  a  Participant).  The 
proposes  relate  to  the  retention  of 
deposits  in  the  MCC  and  MSTC 
Participants’  Funds. 

II.  Self-Regulatory  Organizations’ 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
MCC  and  MSTC  included  statements 


'  15  U.S.C.  78s(b)  (1)  (1988). 


concerning  the  purpose  of  and  basis  for 
the  propcved  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
MCC  and  MSTC  have  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organizations’ 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  establish  more  definitive 
standards  for  the  retention  of  deposits  to 
the  MCC  and  MSTC  Participants’  Funds 
when  a  participant  ceases  to  be  a 
participant.  For  example,  when  the 
issuer  of  a  security  pays  dividends, 

MCC  participants  that  have  long 
positions  in  the  security  are  credited, 
and  MCC  participants  that  have  short 
positions  are  debited.  Occasionally, 
however,  an  issuer  will  fail  to 
disseminate  dividend  information  in  a 
timely  manner.  When  the  dividend 
information  is  ultimately  disseminated, 
participants  that  had  short  positions  on 
tlie  date  the  dividend  amounts  should 
have  been  debited  are  charged  the 
appropriate  debits.  If  a  participant  that 
had  such  a  short  position  has  ceased  to 
be  participant,  MCC  has  the  right  to 
collect  the  dividend  from  the  ex¬ 
participant  because  the  dividend 
represents  an  amount  chargeable  against 
the  ex-participant’s  contributions  as  a 
result  of  transactions  conducted  while  it 
was  an  MCC  participant.  If  MCC  has 
refunded  ail  of  the  ex-participant’s 
Participants’  Fund  deposit,  MCC  will  be 
at  risk. 

MSTC  faces  similar  risks.  For 
example,  if  a  participant  has  on  deposit 
with  MSTC  a  nontransferable  security 
that  becomes  transferable  after  the 
participant  ceases  to  be  an  MSTC 
participant,  MSTC  may  be  at  risk  if  it 
ends  up  with  a  negative  position  in  that 
security. 

Accordingly,  if  MCC  and  MSTC  retain 
Participants’  Fund  deposits  or  obtain  an 
appropriate  guarantee,  MCC  and  MSTC 
will  reduce  the  risk  from  such 
occurrences  as  the  late  receipt  of 
dividend  information  or  the  conversion 
of  a  security  from  nontransferable  to 
transferable.  At  this  time,  however, 
there  is  no  clear  provision  in  MCC’s  or 
MSTC’s  rules  relating  to  the  length  of 
time  that  MCC  or  MSTC  may  retain  a 
participant’s  Participant’s  Fimd  deposit. 
Based  on  their  experience,  MCC  and 
MSTC  believe  that  absent  an  acceptable 
guarantee  or  substitution  by  another 
participant,  it  will  be  appropriate  for 


them  to  retain  the  greater  of  (i)  25%  of 
the  participant’s  average  Participants’ 
Fund  requirement  over  the  previous 
twelve  months  or  (ii)  $100,000  or  the 
participant’s  entire  deposit  if  the 
participant  as  a  Participants’  Fund 
deposit  of  less  than  $100,000.  MCC  and 
MSTC  are  proposing  that  they  be 
permitted  to  retain  Participant’s  Fund 
deposits  for  a  period  of  up  to  four  years. 

MCC  and  MSTC  believe  that  the 
proposed  rule  changes  are  consistent 
with  the  Act  and  in  particular  with 
Section  17A  of  the  Act  because  they 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  provide  MCC  and 
MSTC  better  control  over  their 
Participants’  Funds. 

(3)  Self -Regulatory  Organizations’ 
Statement  on  Buiden  on  Competition 

MCC  and  MSTC  do  not  believe  that 
the  proposed  rule  changes  will  impose 
any  bm^en  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

(C)  Self-regulatory  Organizations’ 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

MCC  and  MSTC  have  neidier  solicited 
nor  received  any  comments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  changes  and  Timing  for 
Commission  Act 

Widiin  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organizations  consent,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rale  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  forging. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  insi}ection  and  copying  at 
the  principal  offices  of  FCC  and  MSTEC. 
All  submissions  should  refer  to  File 
Nos.  SR-MCC-94-03  and  SR-MSTC- 
94-03  and  should  be  submitted  by  Jime 
8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.94-12042  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  801(MI1-M 


[Release  No.  34-34050;  File  No.  SR-NYSE- 
94-12] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Option  Exercise  Cut-Off  Procedures 

May  12, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).i  notice  is  hereby  given  that  on 
March  23, 1994,  the  New  York  Stock 
Exchange,  Inc.  (“NYSE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organi2»tion.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  finom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend 
Exchange  Rule  780  (Exercise  of  Option 
Contracts)  to  establish  new  exercise  cut¬ 
off  procedures  in  respect  to  expiring 
equity  options. 

The  proposed  procedures  would 
continue  to  require  clearing  members  to 
notify  The  Options  Clearing  Corporation 
(“OCC”)  of  exercises  of  equity  options 
and  would  establish  a  procedure 
requiring  a  member  or  member 
organization  to  indicate  an  option 
holder’s  final  exercise  decision  to  the 
Exchange.  The  member  or  member 
organization  could  do  this  in  one  of  two 
ways:  either  it  could  submit  a  Contrary 
Exercise  Advice  to  the  Exchange  or  it 
could  take  no  action  and  thereby  rely  on 
OCC’s  exercise-by-exeption  procedures 


2 17  OTt  200.30-3(a)  (12)  (1993). 
1 15  U.S.C.  78s(b)(l). 


pursuant  to  OCC  Rule  805.2  The 
“Contrary  Exercise  Advice”  form 
instructs  the  Exchange  that  the  options 
holder  has  decided  not  to  exercise  an 
equity  option  that  application  of  OCC’s 
exercise-by-exception  procedures  would 
otherwise  automatically  exercise  or  to 
exercise  an  equity  option  that  (X)C’s 
exercise-by-exception  procedures  would 
not  otherwise  exercise. 

The  proposal  requires  final  equity 
option  exercise  decisions  to  be  made  at 
5:30  p.m.  New  York  time  on  the 
business  day  immediately  preceding  the 
expiration  date  (the  “exercise  cut-off 
time”)  and  allows  a  member  or  member 
organization  to  submit  a  Contrary 
Exercise  Advice  subsequent  to  the 
exercise  cut-off  time  in  the  event  of  a 
good-faith  error,  a  failure  to  reconcile  an 
unmatched  option  transaction,  or  an 
exceptional  circumstance  that  precludes 
communication  of  the  Contrary  Exercise 
Advice. 

Under  the  proposal,  a  member  or 
member  organization  may  submit  the 
Contrary  Exercise  Advice  to  any  place 
that  the  Exchange  or  any  other  national 
options  exchange  of  which  it  is  a 
member  directs,  so  long  as  the  option  is 
listed  on  the  directing  exchange. 
Alternatively,  the  member  or  member 
organization  may  submit  the  advice  to 
the  Exchange  via  OCC. 

Where  OCC  has  waived  the  exercise- 
by-exception  procedures,  a  member  or 
member  organization  must  still  submit 
the  Contreiry  Exercise  Advice  to  the 
Exchange  when  the  member  or  member 
organization  wishes  to  exercise  in  a 
manner  that  would  have  been  contrary 
to  the  automatic  exercise  or  non¬ 
exercise  procedure  had  (X!C  not  waived 
the  exercise-by-exception  procedure.  In 
determining  whether  the  exercise  would 
have  been  contrary  to  the  OCC  exercise- 
by-exception  procedure  had  OCC  not 
waived  it,  the  price  of  the  underlying 
seciirity  would  normally  be  the  last  sale 
price  in  the  primary  market  on  the 
business  day  immediately  prior  to  the 
expiration  date. 

Proposed  paragraph  (d)  of  Rule  780 
requires  members  and  member 
organizations  to  assiune  responsibility 
for  ensuring  that  the  final  exercise 
decisions  for  proprietary  and  customer 
accounts  are  indicated  to  the  Exchange. 
The  proposed  procedures  further 
require  each  member  organization  to 
establish  a  cut-off  time  after  which  it 


2  The  OCC’s  exercise-by-exception  procedures 
make  automatic  exercise  decisions.  They  allow  (i) 
the  exercise  of  an  in-the-money  option  at  expiration 
without  the  suljmission  of  an  input  entry  into  OCC 
if  the  option  is  at  or  above  a  predetermined 
threshold  and  (ii)  the  non-exercise  of  an  option  at 
expiration  if  the  option  is  not  at  or  above  the 
predetermined  thieshold. 


will  not  longer  accept  final  exercise 
decisions. 

Proposed  paragraph  (f)  of  Rule  780 
requires  member  organizations  to 
prepare  memoranda  of  every  final 
exercise  decision  that  requires  a 
contrary  exercise  advice,  including  the 
time  when  the  decision  was  made  or 
received.  If  a  final  exercise  decision  is 
made  after  the  exercise  cut-off  time,  the 
member  or  member  organization  must 
prepare  a  memorandum  describing  the 
circumstances.  The  member  or  member 
organization  must  file  a  copy  of  that 
memorandum  with  the  Exchange’s 
Market  Surveillance  Department  by  no 
later  than  12  p.m.  on  the  first  business 
day  following  expiration.  All 
memoranda  must  be  kept  in  accordance 
with  Rule  17a-4  under  the  Act.3 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
'The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  tmd  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  the 
5:30  p.m.  exercise  cut-off  time  for  equity 
options  as  well  as  the  actual  exercise 
procedures,  including  the  submission  of 
exercise  notices  to  OCC,  remain 
unchanged  and  subject  to  OCC  rules. 

While  retaining  the  5:30  p.m.  time 
limit  for  equity  options,  the  proposed 
rule  change  removes  the  6:30  p.m.  cut¬ 
off  time  for  the  receipt  of  exercise 
instructions  for  index  stock  group 
options,  thereby  removing  index  stock 
group  options  from  the  applicability  of 
Rule  780.  Instead,  the  existing 
requirements  of  Supplementary  Material 
.10  to  Rule  780  would  govern  ^e 
exercise  of  index  stock  group  options. 
The  Exchange  feels  that  removing  the 
explicit  exercise  cut-off  time  in  the 
context  of  index  stock  group  options  is 
warranted  because  those  options,  are 
cash  settled,  thereby  making  it  unlikely 
that  an  exercise  will  affect  ^e  market 
for  the  securities  underlying  the  index 


3 17  CFR  240.17a-4  (1993). 
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option,  and  because  the  requirements  of 
Supplementary  Material  .10  provide 
sufficient  notice  to  the  Exchange  of  the 
exendse  of  index  stock  group  options. 

The  Exchange  feels  that  replacing  the 
existing  equity  option  exercise  cut-off 
procedures  with  the  proposed 
procedures  will  strengthen  member  and 
member  organization  audit  trail 
capabilities.  The  exercise  decision 
indication  and  the  Contrary  Exercise 
Advices  will  allow  the  Exdiange  to 
better  track  activity  surroimding  the 
exercise  the  equity  options. 

Furthermore,  the  proposed  procedures 
will  provide  a  more  convenient  method 
for  members  to  indicate  exercise 
intentions  to  the  Exchange. 

In  addition,  the  Exchange  believes 
that  the  proposed  procedures  provide  it 
with  a  better  audit  trail.  For  example, 
the  proposed  procedures  would  permit 
a  member  or  member  organization  to 
submit  a  Contract  Exercise  Advices 
directly  to  the  Exchange,  rather  than  to 
the  clearing  firm.  This  means  that 
responsibility  for  the  timely  and  proper 
submission  of  Contrary  Exercise 
Advices  shifts  from  the  clearing  firm  to 
the  option  holder  himself  and  his 
member  Organization. 

Alternatively,  the  proposed 
procedures  allow  a  member  to  continue 
to  submit  final  exercise  decisions  (in  the 
form  of  Contrary  Exercise  Advices)  to  its 
clearing  member.  That  would  cause  the 
clearing  member  to  remain  responsible 
for  submitting  the  Contrary  Exercise 
Advice  to  the  Exchange.  In  either  case, 
a  member  may  submit  the  Contrary 
Exercise  Advice  directly  to  the 
Exchange  at  a  place  that  the  Exchange 
shall  designate,  or  to  the  Exchange 
indirectly  through  OCC  via  OCC’s 
Clearing  Management  and  Control 
System.  In  both  cases,  the  proposed 
procedures  will  create  an  efficient  audit 
trail  that  will  allow  the  Exchange  to 
identify  late  submissions. 

Under  current  procedures,  members 
and  member  organizations  need  not 
make  submissions  to  the  Exchange  or 
OCC.  Rather,  a  member  or  member 
organization  must  time  stamp  the 
receipt  of  an  exercise  instruction  and 
maintain  that  time-stamped  instruction 
in  its  files.  The  member  or  member 
organization,  and  not  the  Exchange  or 
OCC,  controls  the  records  of  options 
exercises. 

Furthermore,  the  proposed 
procedures  strengthen  £he  requirements 
regarding  the  preparation  and 
maintenance  of  memoranda,  thereby 
further  strengthening  the  options 
exercise  audit  trail.  Members  and 
member  organizations  must  maintain 
detailed  descriptions  of  non-automatic 
exercises  an  late  exercises.  This  should 


facilitate  the  Exchange’s  surveillance  of 
violations  of  exercise  procedures. 

The  statutory  basis  for  the  proposed 
rule  change  is  the  requirement  under 
Section  6(b)(5)  that  an  exchange  have 
rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  Investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit  conunents  on 
the  proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  emd  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
wall  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  Ail  submissions  should 
refer  to  File  No.  SR-NYSE-94-12  and 
should  be  submitted  by  June  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.-* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-12040  Filed  5-17-94;  8:45  am) 
BILLING  CODE  8010-01-M 


SECUITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34023;  File  No.  SR-NVSE- 
94-081 

May  6, 1994, 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Proposed 
Rule  Change  Relating  to  the  Same-Day 
Comparison  of  Initial  Trade  Data  In 
Listed  Stocks  Through  the  NYSE's  On- 
Line  Comparison  System 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
C'Act”)!  notice  hereby  is  given  that  on 
March  10,  1994,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE”)  filed  with  the 
Securities  and  Exchange  Commission 
("Commission”)  the  proposed  rule 
change  (File  No.  SR-NYSE-94-08)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarly  by  the  NYSE,  a  self-regulatory 
organization  ("SRO”).  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  SRO’s  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

The  NYSE  proposed  to  require  the 
submission  of  trade  data  in  listed  stocks 
on  trade  date  for  initial  comparison 
through  the  Exchange’s  On-Line 
Comparison  System. 

II.  SRO’s  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 


♦  17  CFR  200.30-3(a)(12)  (1993). 
» 15  U.S.C.  783(b). 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  SRO's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

(1)  Purpose 

The  NYSE  has  decided  to  implement 
an  On-Line  Comparison  System  with  a 
target  date  of  June  30, 1995  for  full 
implementation.  The  NYSE  is  filing  this 
proposal  with  the  Conunission  to 
provide  the  NYSE  community  with 
almost  eighteen  months  advance  notice 
in  order  that  they  will  have  time  to  plan 
and  implement  the  changes  that  may  be 
necessary.2  A  phased  implementation 
will  be  used,  similar  to  that  which  was 
used  to  implement  T+1  overnight 
comparion  of  NYSE  transactions.^ 

Beginning  on  June  1, 1994,  the  NYSE 
will  require  its  member  clearing  firms  to 
submit  to  it  periodically  during  the 
trading  day  trade  data  for  transactions  in 
listed  stocks,  rights,  and  warrants 
effected  on  the  NYSE  for  “regular  way,” 
“next  day,”  “cash,”  and  “seller’s 
option”  settlement.  All  stocks  traded  on 
an  “issued,”  “when  issued”  and  “when 
distributed”  basis  will  be  included.  The 
NYSE’s  existing  CK'emight  Comparison 
System  will  be  the  main  processor  of  the 
data  submitted  for  initial  comparison. 
Accordingly,  the  NYSE  has  changed  that 
system’s  name  to  the  On-Line 
Comparison  System  Compared  trades 
will  be  submitted  by  the  NYSE  to  a 
“qualified  clearing  agency”  to  complete 
the  clearance  and  settlement  process. 

The  required  changes  may  affect 
numerous  clearing  and  non-clearing 
firms’  operations,  including  such  things 
as  trading  floor  operations,  purchase 
and  sales  department  procedures, 
clearing  operations,  and  internal 
account  balancing  and  reconciliation 
procedures.  Because  of  these  possible, 
significant  changes,  the  NYSE  has 
established  two  conununities,  a  steering 
committee  and  a  working  group,  to 
advise  it  on  the  best  meth^s  by  which 
trade-date  comparison  may  be  achieved. 
Additionally,  ttiis  program  is  being 


2  The  NYSE  has  distributed  to  its  members  a 
circular,  dated  January  29, 1994,  describiiig 
implemention  of  trade  data  comparison. 

3For  a  discussion  of  T-fl  overnight  comparison, 
refer  to  Securities  Exchange  Act  Release  No.  26627) 
(March  14, 1989)  54  FR  11470  (File  No.  SR-NYSE- 
88-36]  (order  approving  prop>osed  rule  change). 


implemented  in  conjunction  with  the 
National  Securities  Clearing  Corporation 
and  the  American  Stock  Exchange,  Inc. 

Since  1988,  the  NYSE  has  sought  to 
improve  clearing  operations  and  to 
reduce  exposure  to  losses  associated 
with  market  volatility  by  reducing  the 
comparison  cyce  in  stodcs  first  from  five 
business  days  (“T+5”)  to  three  business 
days  (“T+3”)  and  then  to  one  business 
day  (“T+1”).  Thereafter,  the  principle  of 
“T+1  compared  or  close  out”  also  was 
made  applicable  first  to  listed  options  4 
and  then  to  listed  bonds.*  The  NYSE 
notes  that  currently  more  than  75 
percent  of  all  trades  taking  place  on  its 
trading  floors  are  captured  and  locked- 
in  electronically.  The  NYSE  views  the 
capture  of  the  remaining  25  percent, 
which  primarily  occurs  in  the  trading 
crowd,  as  a  major  goal  of  the  On-Line 
Comparison  System. 

The  NYSE  is  not  proposing  any 
formal,  changes  to  its  Rules  at  tliis  time. 

It  believes  that  it  already  has  sufficient 
authority  under  its  Rule  130  to  require 
its  clearing  members  to  submit  trade 
data  in  listed  stocks  for  trade-date 
comparison.  Rule  130  was  amended  by 
the  NYSE  to  provide  for  this  result  in  its 
File  No.  SR-NYSE-92-32  when,  among 
other  things,  the  T+1  Overnight 
Comparison  System  was  applied  to 
NYSE  bond  transactions.*  In  that  filing, 
the  NYSE  stated: 

In  preparing  amendments  to  the 
comparison  rules  described  below  (Rule  130], 
the  Exchange  is  aware  that  such  amendments 
permit  the  acceptance  of  initial  comparison 
data  in  any  security  admitted  to  dealings  at 
any  time  it  chooses  to  do  so.  This  should  not, 
however,  be  construed  to  mean  that  the 
Exchange  intends  to  commence  the  initial 
comparison  of  all  secmities  traded  on  it  now. 
Should  the  Exchange’s  experience  with 
initial  comparison  of  listed  bond  transactions 
indicate  that  initial  comparison  of  other 
types  of  securities  traded  on  the  Exchange  is 
feasible,  the  Exchange  at  that  time  will 
submit  an  appropriate  filing  to  the 
Commission  pursuant  to  Rule  19b-4  at  that 
time. 

The  NYSE  believes  that  this  filing. 

File  No.  SR-NYSE-94-08,  is  consistent 
with  that  statement.  As  the  final 
implementation  date  of  June  30, 1995, 
approaches,  the  NYSE  will  file  any 
other  rule  changes  with  the  Commission 
pursuant  to  Rule  19b-4  7  that  it 
considers  appropriate  and  necessary. 


<For  a  discussion  of  T+1  comparison  or  close-out 
for  options,  refer  to  Securities  Exchange  Act  Release 
No.  30293  (January  27. 1992),  57  FR  4229  (File  No. 
SR-NYSE-91-361. 

s  For  a  discussion  of  T+1  comparison  of  close-out 
for  bonds,  refer  to  Securities  Exchange  Act  Release 
No.  31826  (Feburary  4, 1993),  58  FR  8075  (File  No. 
SR-NYSE-92-321. 

B/d. 

r  17  CFR  240.19b-4  (1993). 


Implementation  of  trade-date 
comparison,  will  require  clearing  firms 
to  meet  three  general  requirements. 

First,  they  will  have  to  suppress  certain 
comparison  data  submissions  to 
qualified  clearing  agencies  as  the  NYSE 
locks-in  additional  trades.  Second,  they 
will  have  to  submit  their  comparison 
data  to  the  NYSE  for  comparison,  rather 
than  to  a  qualified  clearing  agency. 

Third,  they  will  have  to  submit 
comparison  data  to  the  NYSE  during  the 
trading  session  rather  then  after  the 
close  of  trading. 

As  mentioned  above,  tlie 
implementation  of  on-line  comparison 
will  be  a  phased  approach,  which  the 
NYSE  found  successful  in  implementing 
T+1  overnight  comparison.  The  NYSE 
anticipates  that  the  initial  window  for 
submission  of  trade  data  will  be  within 
two  hours  of  trade  execution  at  the 
inception  of  on-line  comparison  on  June 
1, 1994,  and  then  gradually  will  be 
reduced  to  one  hour  in  August  1994. 
These  time  ftames  are  flexible  and  may 
be  altered  by  the  NYSE  as  it  evaluates 
clearing  firms’  abilities  to  comply.  The 
NYSE  intends  to  closely  monitor  the 
implementation  of  each  phase  and  will 
not  implement  a  new  phase  until  it  is 
satisfied  that  no  significant  operational 
problems  exist. 

The  main  objectives  that  will  be 
sought  as  the  NYSE  moves  toward 
complete  implementation  of  its  On-Line 
Comparison  System  include:  Increasing 
the  percentage  of  locked-in  trades; 
maintaining  a  satisfactory  uncompared 
rate  during  the  various  phases  of  the 
project;  comparison  of  those  trades  that 
cannot  be  captured  by  an  electronic 
order  entry  system;  and  elimination  of 
redundant  comparison  processing.  It  is 
important  to  note  that  as  the  On-Line 
Comparison  System  moves  through  its 
various  implementation  phases,  the 
current  NYSE  Rule  130(a),  which 
requires  each  transaction  effected  on  the 
NYSE  to  be  compared  or  closed  out  by 
the  close  of  business  on  the  NYSE  on 
the  business  day  following  the  day  of 
the  contract,  shall  remain  in  effect. 

(2)  Statutory  Basis  for  the  Proposed  Rule 
Change 

The  NYSE  believes  that  its  proposal  to 
accept  initial  trade  data  from  its  clearing 
firms  and  to  compare  as  much  of  that 
data  as  is  practical  on  trade  date  will 
help  protect  investors  and  the  public 
interest  as  called  for  in  Section  6(b)(5) 
of  the  Act.8  The  NYSE  believes  that  the 
proposal  meets  oth^  reqiiirements  of 
Section  6(b)(5)  in  that  it  will  help 
prevent  fi^udulent  and  manipulative 
acts  and  practices,  will  promote  just  and 


•  15  U.S.C  78f(b)(5). 
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equitable  principles  of  trade,  and  will 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating  and 
facilitating  transactions  in  securities. 
Secondly,  the  Exchange  believes  that 
the  proposal  will  meet  the  goals  of 
Section  17A(a)(l)  of  the  Act  in  that  it 
will  help  eliminate  inefficient 
procedures  for  clearance  and  settlement 
that  impose  unnecessary  costs  on 
investors  and  persons  facilitating 
transactions  by  and  on  behalf  of 
investors.9 

B.  SRO’s  Statement  on  Burden  on 
Competition 

The  I'lYSE  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  SRO’s  Statement  on  Comments  on 
the  Proposed  Rule  Change  Received 
From  Members,  Participants  or  Others 

The  NYSE  has  neither  solicited  nor 
received  any  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
the  publication  of  this  notice  in  the 
Federal  Register  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  ninety  days  of  such  date 
if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  such  finding  or  (ii)  as  to  which  the 
SRO  consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  data,  views,  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 


••15  U.S.C.  78q-l  (a)(1). 


the  Commission’s  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
08  and  should  be  submitted  by  June  8, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.io 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-12041  Filed  5-17-94;  8:45  ami 
BILUNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Uniisted  Trading 
Priviieges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

May  12, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

TCW/DW  Emerging  Markets  Opportunities 
Trust 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-12403) 

Seitel,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12404) 

Face  Lifters  Home  Systems,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12405) 

Goldcorp,  Inc. 

When  Issued,  Class  A  Common  Stock  (File 
No.  7-12406) 

Goldcorp,  Inc. 

When  Issued  Class  B  Common  Stock  (File 
No.  7-12407) 

Mickelberry  Communications,  Inc. 

Common  Stock  $.01  Par  Value  (File  No.  7- 
12408) 

Crescent  Real  Estate  Equities,  Inc. 

Conunon  Stock  $0.01  Par  Value  (File  No. 
7-12409) 

Alliance  Entertainment  Corporation 
Class  A  Redeemable  Warrants,  Expires  5/ 
13/95  (File  No.  7-12410) 

Alliance  Entertainment  Corporation 
Class  B  Redeemable  Warrants,  Expires  5/ 
13/95  (File  No.  7-12411) 

Alliance  Entertainment  Corporation 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-12412) 

Park  National  Corporation 


>017  CFR  200.30-3(a)(12)  (1993). 


Common  Stock,  No  Par  Value  (File  No.  7— 
12413) 

Star  Banc  Corporation 
Common  Stock,  $5.00  Par  Value  (File  No. 
7-12414) 

Financial  Security  Assurance  Holding  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7— 
12415) 

Clark  Automotive  Products  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12416) 

Templeton  Emerging  Markets  Appreciation 
Fund 

Common  Stock,  $.01  Par  Value  (File  No.  7— 
12417) 

Globalink,  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
12418) 

Tele  Danmark  A.S. 

Depositary  Shares  each  Representing  Vi  of 
a  Class  B  Share,  DKK  10  Par  Value  (File 
No.  7-12419) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Seoirities  and  Exchange  Commission, 
450  5th  Street,  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  Investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  94-12009  Filed  5-17-94;  8:45  am) 
BILUNQ  CODE  8010-0t-M 


TENNESSEE  VALLEY  AUTHORITY 

1996  Olympic  Whitewater  Slalom 
Venue  Ocoee  River,  Polk  County, 
Tennessee,  Ocoee  Ranger  District, 
Cherokee  National  Forest 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  the  record  of 
decision. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
Section  5.4.9  of  TVA’s  implementing 
procedures,  45  FR  54,111-15  (1980), 
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that  us  a  cooperating  agency.  I'VA  has 
decided  to  adopt  the  environmentally 
preferred  alternative  identified  in  the 
United  States  Department  of 
Agriculture,  Forest  Service,  Cherokee 
National  Forest’s  final  environmental 
impact  statement  (EIS),  “1996  Olympic 
Whitewater  Slalom  Venue,  Ocoee  River, 
Polk  County,  Tennessee,  Ocoee  Ranger 
District,  Cherokee  National  Forest.”  The 
final  EIS  was  made  available  to  the 
public  on  April  1, 1994.  TVA  has 
decided  to:  (1)  Release  water  from 
Ocoee  No.  3  Dam  into  the  main  Ocoee 
River  channel  for  required  pre-Olymipic 
training  and  pre-Olympic  competitive 
events  during  the  summer  of  1995  and 
for  pre-Olympic  and  Olympic 
competition  in  the  summer  of  1996,  and 
(2)  provide  Section  26a  approval  of 
proposed  facilities.  Water  releases  will 
be  limited  to  testing  the  design  of  the 
competitive  channel  and  for  training 
and  competitive  events  associated  with 
the  Olympics. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
V.  Wilhelm.  Manager,  National 
Environmental  Policy  Act  Department, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Sununit  Hill 
Drive,  WT  8C,  Knoxville,  Tennessee 
37902-1499,  telephone  (615) 632-6693. 
Copies  of  the  final  EIS  may  be  obtained 
by  WTiting  to  Keith  Sandifer,  Cherokee 
National  Forest.  Planning  Staff  Officer, 
USDA  Forest  Serv'ice,  P.O.  Box  2010, 
Cleveland,  Tennessee  37320-2010,  or  by 
calling  (615)  476-9700. 

SUPPLEMENTARY  INFORMATION:  In  March 
1992,  TVA  and  the  state  of  Tennessee 
were  invited  by  the  Forest  Service  to 
participate  as  cooperating  agencies  in  an 
EIS  on  the  development  of  the  Upper 
Ocoee  River  as  the  site  for  the  1996 
Summer  Olympic  Whitewater  Slalom 
Venue.  The  proposal  included  hosting 
both  pre-Olympic  and  Olympic  canoe 
and  kayak  events  in  the  summers  of 
1995  and  1996.  The  proposed  site  is 
located  within  the  Cherokee  National 
Forest,  Ocoee  Ranger  District.  Polk 
County.  Tennessee,  about  28  miles  east 
of  Cleveland,  Tennessee,  along  U.S. 
Highway  64.  Development  of  the  site 
will  include  construction  of  a 
permanent  400-  to  600-meter-long 
slalom  course  and  both  permanent  and 
temporary  facilities  needed  to  support 
the  event.  The  course  will  be  located  in 
the  Ocoee  River  between  TVA's  Ocoee 
No.  2  and  No.  3  Dams  near  river  mile 
26.3,  about  1.1  river  miles  upstream 
from  TVA’s  Ocoee  No.  3  Powerhouse. 

C.onstruction  of  the  course  and 
associated  facilities  will  begin  in  1994 
and  .conclude  with  post-Olyinpic 
removal  of  temporary  facilities.  Most 
permanent  facilities  will  be  in  place  for 


pre-Olympic  competitive  events  in  the 
summer  of  1995.  "The  Olympic 
competition  is  st;heduled  to  occur  over 
a  three-day  period  from  July  26  through 
July  28.  1996. 

'TVA  agreed  to  participate  in  the  EIS 
because  it  controls  water  flows  within 
the  Ocoee  River  and  its  approval  is 
needed  under  Section  26a  of  the  TVA 
Act  for  construction  of  water-use 
facilities  included  in  the  proposal.  TVA 
Section  26a  approval  includes  rockfill  to 
create  the  competitive  channel, 
abutments  for  a  temporary  bridge  at  the 
lower  end  and  a  permanent  bridge  at  the 
upper  end  of  the  venue,  and  other 
facilities  and  structures  to  be  located  in 
the  100-year  floodplain. 

TVA’s  actions  are  limited  to  those 
described  above.  Any  post-Olyanpic 
applications  for  commercial  u.ses  of  the 
site  requiring  w’ater  releases  will  have  to 
be  further  evaluated  by  TVA. 

Based  on  the  comments  receiv»id 
during  the  scoping  process,  four 
alternatives  w'ere  developed  and 
evaluated  in  the  draft  EIS.  A  Notice  of 
Availability  w’as  published  in  the 
Federal  Register  on  December  10,  1993 
(59  FR  64946),  and  copies  of  the  draft 
EIS  were  sent  to  over  300  individuals, 
organizations,  and  agencies. 

The  public  was  invited  to  submit 
written  comments  on  the  draft  EIS  or 
attend  one  of  two  meetings  which  were 
held  in  Ducktown  and  Cleveland. 
Tenne.ssee.  Thirty  individuals,  groups, 
and  organizations  responded.  No  new 
information  or  issues  were  raised  in  the 
process. 

Alternatives  Considered 

The  following  four  alternatives  were 
considered  by  the  Forest  Service  and 
cooperating  agencies  and  were 
evaluated  in  the  final  EJS.  Thesti 
alternatives  with  the  exception  of  the 
No  Action  alternative  meet  the 
requirements  set  by  the  International 
Olympics  Committee  and  the  Atlanta 
Committee  for  the  Olympic  Games. 

What  would  vary  under  alternates  1,  2. 
and  3  is  the  extent  to  which  the 
proposed  facilities  are  temporary  or 
permanent  in  nature.  All  permanent 
facilities  will  be  owned  and  maintained 
by  the  Forest  Service. 

Alternative  1:  All  facilities  and 
structures  would  be  removed  after  the 
Olympics.  The  site  will  be  restored  to 
pre-existing  conditions. 

Alternative  2:  A  mix  of  temporar}’  and 
permanent  facilities  and  structures 
would  be  constructed.  Temporary 
structures  consist  of  fabric  or  tent-likr; 
stnictures  to  protect,  contain,  and 
screen  certain  functions  required  only 
for  the  Olympic  events  and  bleachers  to 
provide  for  spectator  seating.  Permanent 


facilities  include  the  competitive 
channel,  an  upper  pedestrian/light 
vehicle  bridge  to  the  left  bank,  utilities, 
a  small  parking  area  adjacent  to 
Highway  64,  and  a  day-use  building. 

Alternative  3:  A  mix  of  temporary  and 
permanent  facilities  would  be 
constructed,  similar  to  Alternative  2,  but 
with  additional  permanent  facilities  to 
provide  for  increased  post-Olympic 
recreational  opportunity  in  the  upper 
Ocoee  area.  Permanent  structures  and 
facilities  include  upper  and  lower 
bridges  to  the  left  bank,  utilities  for 
future  Whitewater  activities,  a  small 
parking  area  adjacent  to  U.S.  Highway 
64  where  an  existing  pull  off  occurs, 
and  an  expanded  day-use  building  with 
a  septic  and  w'ater  supply  system. 
F^ermanent  terraces  would  be 
constructed  adjacent  to  the  competitivt; 
channel. 

Alternative  4:  No  action.  The  Olympic 
event  would  not  be  held  on  the  Ocoee 
River.  No  development  would  occur  and 
conditions  would  not  be  changed. 

TVA  concurs  with  tire  determination 
of  the  Forest  Service  and  the  state  of 
Tennessee  that  alternative  3  is  the 
environmentally  preferred  alternative. 
This  determination  is  bas<jd  in  part  on 
the  deteriorating  nature  of  the  site  due 
to  increasing  recreational  use.  The 
proposed  improvements  will  remetly 
many  of  the  existing  problems  (e.g.. 
trash  and  unsanitary'  conditions)  and 
Iretter  enable  the  area  to  handle  the 
recreational  demands  being  placed  upon 
it.  'TVA  is  issuing  this  separate  R«scord 
of  Decision  to  document  its  decision 
relative  to  water  release  for  Olympic 
events  and  construction  of  propjosed 
facilities  requiring  26a  approval.  This 
decision  is  made  regarding  the  Olympic 
events  and  associated  activities  only 
and  in  no  way  infers  a  commitment  of 
future  releases. 

A  tentative  water  release  schedule  for 
Alternatives  1,  2,  and  3  of  up  to  147 
eight-hour  days  has  been  set  for 
required  pre-Olympic  training  and 
competitive  events  during  the  summer 
of  1995  and  for  pre-Olympic  and 
Olympic  competition  in  the  summer  of 
1996.  The  schedule  is  based  on 
operations  of  the  whitewater  canoe  and 
kayak  pre-events  and  competitive  events 
at  the  Barcelona.  Spain.  Olympics  in 
1992.  In  meeting  the  proposed  water 
rclea.se  schedule,  TVA  operations  at 
Blue  Ridge  Lake  and  Oco«ie  No.  2  and 
Ocoee  No.  3  powerhouses  will  be 
carefully  coordinated  to  ensure  that 
sufficient  water  is  available  at  the 
scheduled  times,  and  to  avoid  flow 
conditions  adverse  to  recreational 
whitewater  activities  associated  with 
Ocoee  No.  2;  however,  because  of  the 
limited  storage  capability  of  the  Ocoet; 
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No.  Lake,  TVA  cannot  control  high 
flows  from  the  local  drainage  area 
between  Blue  Ridge  Dam  and  Ocoee  No. 

3  Dam  during  heavy  rainfall  events.  If 
drought  conditions  occxir  during  this 
period,  TVA  will  use  water  from  Blue 
Ridge  to  supply  the  competitive 
channel.  Use  of  water  stored  in  Blue 
Ridge  lake  could  potentially  lower  the 
lake  level;  however,  this  effect  would  be 
negligible,  unless  drought  conditions 
are  experienced  in  1995-1996. 

Basis  for  Decision 

Alternative  3  is  chosen  because  it 
would  produce  the  most  recreation  and 
economic  development  benefits  without 
significantly  reducing  water  quality. 
Economic  development  benefits  include 
an  estimated  additional  $70  million 
added  to  the  regional  economy  with  a 
$4  million  increase  in  local  sales  and 
over  200  additional  jobs. 

Implementation  of  alternative  3  is  also 
expected  to  increase  recreation 
opportunities  amd  the  quality  of  the 
recreation  experience,  increase  national 
recognition  of  the  recreational  resources 
of  the  southeast  provide  river  terraces 
and  other  physical  improvements  to  the 
site,  prevent  water  quality  degradation, 
and  increase  efforts  to  protect  the  area. 

Environmental  Consequences  and 
Commitments 

The  principal  effect  of  water  release 
decision  is  to  provide  increased  flows 
from  Ocoee  No.  3  Dam  for  pre-Olympic 
and  Olympic  events.  Operational 
studies  by  TVA  showed  that  for 
maximum  147  eight-hour  day  release 
schedule  about  48  million  kWh  of 
hydroelectric  energy  would  be  lost.  In 
addition,  some  energy  would  be  shifted 
from  peak  periods  to  off-peak  periods  at 
Blue  Ridge,  Ocoee  No.  2  and  No.  3 
powerhouses.  The  amount  would 
depend  on  the  hours  during  the  day 
releases  are  actually  scheduled.  These 
changes  in  the  operation  of  these 
hydroelectric  plants  would  potentially 
increase  TVA’s  power  costs  by  about 
$1.5  million. 

Because  of  the  nature  of  the  proposal, 
there  is  no  practicable  alternative  to 
siting  in  the  100-year  floodplain.  TVA 
will  condition  its  26a  approval  on  the 
right  to  review  and  approve  final  design 
of  instream  structures  associated  with 
the  Olympics.  As  part  of  the  26a 
approval,  TVA  will  require  best 
management  practices  to  control  erosion 
and  sedimentation,  as  necessary,  to 
prevent  adverse  aquatic  impacts. 


Dated:  May  11, 1994. 

Ralph  H.  Brooks, 

Acting  Senior  Vice  President,  Resource 
Group,  Tennessee  Valley  Authority. 

[FR  Doc.  94-12023  Filed  5-17-94;  8:45  am) 
BILUNG  CODE  812(M>1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Meeting  of  investment  and  Services 
Policy  Advisory  Committee 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  closed  Investment  and 
Services  Pohcy  Advisory  Committee 
meeting  on  Wednesday,  May  18. 

SUMMARY:  The  meeting  of  the 
Investment  and  Services  Policy 
Advisory  Committee  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  2155(f)(2)  of  Title  19 
of  the  United  States  Code,  the  United 
States  Trade  Representative  has 
determined  this  meeting  is  concerned 
with  matters  the  disclosure  of  which 
would  seriously  compromise  the 
Government’s  negotiating  objectives  or 
bargaining  positions.  Accordingly,  this 
meeting  will  be  closed  to  the  public. 
OATES:  Wednesday,  May  18, 1994. 
ADDRESSES:  Federal  Deposit  Insurance 
Corporation  (FDIC)  Building,  550  17th 
Street  NW.,  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Collins,  Special  Assistant  for 
Public  Liaison,  202-395-6120,  Office  of 
the  United  States  Trade  Representative, 
Executive  Office  of  the  President. 

Laura  Sherman, 

Assistant  General  Counsel,  Office  of  the 
United  States  Trade  Representative. 

|FR  Doc.  94-12253  Filed  5-17-94;  8:45  am) 
BILLING  CODE  3190-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Application  for  VA  Homeless 
Providers  Grants,  VA  Form  10-0362 
(Series) 

agency:  Department  of  Veterans  Affairs. 
action:  Notice. 

In  accordance  with  5  CFR  1320.18 
procedures,  the  Department  of  Veterans 
Affairs  has  submitted  to  OMB,  and 
requested  OMB  completion  of  an 
emergency  or  expedited  review  by  June 
1, 1994,  for  the  following  proposal  for 


the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  This 
document  lists  the  following 
information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number (s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent:  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents;  and  (8)  a  copy  of  the 
complete  proposes  application  (VA 
Form  10-0362  (Series))  with  related 
instructions.  It  is  important  to  note  that 
the  proposed  form  has  not  yet  been 
approved  by  OMB. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff,  Veterans  Health  Administration 
(161B4),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 

Washington,  DC  20420  (202)  535-7407. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  25, 
1994. 

Dated:  May  13, 1994. 

By  direction  of  the  Secretary: 

B.  Michael  Berger, 

Director,  Records  Management  Service. 

New  Collection 

1.  Application  for  VA  Homeless 
Providers  Grants,  VA  Form  10-0362 
(Series). 

2.  The  form  will  be  used  by  public 
and  non-profit  entities  to  apply  for 
Federal  aid  to  establish  supportive 
services  or  supportive  housing  programs 
that  benefit  homeless  veterans.  The 
information  will  be  used  by  VA  to 
determine  the  most  qualified  to  receive 
grant  payments. 

3.  State  or  local  governments — Non¬ 
profit  institutions. 

4.  30,000  hours. 

5.  50  hours. 

6.  On  occasion. 

7.  600  respondents. 

8.  Proposed  application  (VA  Form  10- 
0362  (Series))  with  related  instructions. 

BILUNG  CODE  832O-01-U 
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APPLICATION  FOR  VA  HOMELESS  PROVIDERS  GRANTS 
TRANSMITTAL  SHEET 


THE  FOLLOWING  COMPONENTS  ARE  INCLUDED  IN  THIS  APPLICATION: 

(CHECK  ALL  THAT  APPLY) 

□  SUPPORTIVE  HOUSING 

□  INNOVATIVE  SUPPORTIVE  HOUSING  PROJECT 

□  SUPPORTIVE  SERVICES  NOT  IN  CONJUNCTION  WITH  SUPPORTIVE  HOUSING 

□  SERVICE  CENTER 

□  PURCHASE  OF  A  VAN 
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APPLICATION  FOR  VA  HOMELESS  PROVIDERS  GRANTS 
RECEIPT  FORM 


If  you  wist  to  receive  written  verification  that  your  application  was  received  by  the  deadline 
established  in  the  notice  of  fund  availability,  type  or  print  your  name  and  address  in  the  block 
provided  below  arni  attach  this  form  on  the  top  of  the  original  application.  The  bottom  portion  will 
be  completed  by  VA  and  the  form  returned  to  you. 


NOTE:  VA  will  use  the  name  and  addreess  listed  on* your  SF  (Standard  Form)  424  for  all  further 
correspondence. 


Department  of  Veterans  Affairs 
Mental  Health  and  Behavioral  Sciences 


VA  USE  ONLY 


Q  Your  application  for  the  VA  Homeless  Providers  Grant  and  Per  Diem  program  was  not 
received  by  the  application  deadline  specified  in  the  Notice  of  Fund  Availability,  and  cannot  be 
considered  for  funding. 


[ — I  Your  application  for  the  VA  Homeless  Providers  Grant  and  Per  Diem  Program  was  received  in 
this  office  by  the  established  deadline.  It  has  been  assigned  the  following  project  number: 


PROJECT  NUMBER 


VA  FORM 
MAY  1994 
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FIRST  SUBMISSION 

If  you  are  not  submitting 
space  provided  for  the  page 
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The  following  forms  must  be  submitted  by  grant  applicants  who  have  been  conditionally  selected. 
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award.  These  forms  should  NOT  be  submitted  with  the  grant  application. 
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The  highest  ratings  under  the  quality  of  project  plan  criterion  of  the  application  will  be  awarded  to 
apphcations  containing  project  plans  that  describe  specific  measurable  objectives  for  each  of  the  common  goals 
specified  above,  how  the  proposed  plan  of  housing  and  services  will  help  residents  reach  these  goals,  how  the 
program’s  success  will  be  evaluated,  and  how  program  modifications  will  be  made,  if  necessary,  as  a  result  of 
this  evaluation. 

VA  will  not  consider  the  level  of  expectations  described  in  the  objectives  in  rating  applications.  That  is,  an 
application  that  contains  realistic  objectives  reflecting  the  very  dysfunctional  nature  of  the  population  to  be 
served  will  be  treated  the  same  as  an  application  that  contains  more  optimistic  objectives  reflecting  a  less 
dysfunctional  population.  VA  specifically  does  not  want  the  process  of  establishing  measurable  objectives  to 
lead  applicants  away  from  serving  homeless  persons  with  the  most  serious  problems.  VA  does  want  applicants 
for  each  program  to  adopt  the  three  goals,  carefully  consider  how  they  can  achieve  them  through  their  proposed 
projects,  establish  measurable  objectives  to  gauge  whether  they  are  achieving  the  goals  and,  if  funded, 
periodically  measure  project  results  and,  as  necessary,  make  prog;ram  adjustments. 

Eligible  activitiea-  Funds  may  be  used  to  establish  new  programs  to  furnish  supportive  services  and 
supportive  housing  for  homeless  veterans,  including: 

a.  facilities  for  transitional  housing  designed  to  enable  homeless  veterans  to  become  as  independent  as 
possible  and  to  move  to  permanent  housing  within  a  24  month  period,  which  may  include  up  to  6  months  of 
follow-up  services  after  residents  move  to  permanent  housing; 

b.  housing  that  is,  or  is  part  of,  a  particularly  innovative  project  for,  or  alternative  methods  of,  meeting  the 
immediate  and  long-term  needs  of  homeless  veterans; 

c.  supportive  services  forTiomeless  veterans  not  in  conjunction  with  supportive  housing: 

d.  service  centers;  and/or 

e.  procurement  of  vans  for  use  in  outreach  to,  and  transportation  for,  homeless  veterans  in  support  of  the 
other  components  of  the  grant  program. 

An  example  of  a  measurable  objective  for  the  goal  of  residential  stability  is:  50  percent  of  residents  remain 
housed  in  permanent,  affordable  housing  one  year  after  moving  into  housing.  An  example  of  a  measurable 
objective  for  the  goal  of  increased  skill  level  and/or  income  is:  incomes  of  70  percent  of  veterans  in  the  program 
increase  by  at  least  20  percent  within  twelve  months  of  entry  into  the  program.  While  the  goal  of  greater  self- 
determination  is  less  quantifiable  than  the  other  two,  measurable  objectives  can  still  he  established.  An 
example  of  such  .an  objective  is:  85%  of  residents  participate  in  developing  their  individual  housing  and 
services  plans  within  two  months  of  entering  the  program. 

The  measurable  objectives  established  by  each  applicant  are  expected  to  vary  based  on  the  specific  needs 
and  characteristics  of  the  homeless  veterans  proposed  to  be  served  as  well  as  the  specific  program  chosen. 
Where  the  population  proposed  to  be  served  has  multiple  or  particularly  difficult  problems  that  need  to  be 
addressed,  objectives  should  reflect  realistic  expectations. 

The  highest  ratings  under  the  quality  of  project  plan  criterion  of  the  application  will  be  awarded  to 
applications  containing  project  plans  that  describe  specific  measurable  objectives  for  each  of  the  common  goals 
specified  above,  how  the  proposed  plan  of  housing  and  services  will  help  residents  reach  these  goals,  how  the 
program’s  success  will  be  evaluated,  and  how  program  modifications  will  be  made,  if  necessary,  as  a  result  of 
this  evaluation. 

VA  will  not  consider  the  level  of  expectations  described  in  the  objectives  in  rating  applications.  That  is,  an 
application  that  contains  realistic  objectives  reflecting  the  very  dysfunctional  nature  of  the  population  to  be 
served  will  be  treated  the  same  as  an  application  that  contains  more  optimistic  objectives  reflecting  a  less 
dysfunctional  population.  VA  specifically  does  not  want  the  process  of  establishing  measurable  objectives  to 
lead  applicants  away  from  serving  homeless  persons  with  the  most  serious  problems.  VA  does  want  applicants 
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for  each  program  to  adopt  the  three  goals,  carefully  consider  how  they  cnrt  achieve  them  through  their  proposed 
projects,  establish  measurable  objectives  to  gauge  whether  they  are  achieving  the  goals  and,  if  funded, 
periodically  measure  project  results  and,  as  necessary,  make  program  adjustments. 

Eligible  activitiea'  Funds  may  be  used  to  establish  new  programs  to  furnish  supportive  services  and 
supportive  housing  for  homeless  veterans,  including: 

a.  facilities  for  transitional  housing  designed  to  enable  homeless  veterans  to  become  as  independent  as 
possible  and  to  move  to  permanent  housing  within  a  24  month  period,  which  may  include  up  to  6  months  of 
follow-up  services  after  residents  move  to  permanent  housing; 

b.  housing  that  is,  or  is  part  of,  a  particularly  innovative  project  for,  or  alternative  methods  of,  meeting  the 
immediate  and  long-term  needs  of  homeless  veterans; 

c.  supportive  services  for  homeless  veterans  not  in  coi\junction  with  supportive  housing; 

d.  service  centers;  and/or 

e.  proCTirement  of  vans  for  use  in  outreach  to,  and  transportation  for,  homeless  veterans  in  support  of  the 
other  components  of  the  grant  program. 

Eligible  applicants:  Public  or  nonprofit  private  entities  are  eligible  to  apply  for  grants  and  per  diem 
payments,  including  States,  metropolitan  cities,  urban  counties,  other  governmental  entities,  Indian  tribal 
governments,  and  private  nonprofit  organizations. 

Grant  award  process:  will  notify  applicants  with  the  highest  ranked  applications  that  can  be  funded 

with  the  dollars  available  for  that  competition  that  they  have  been  conditionally  selected.  VA  expects  to 
announce  these  selections  within  30  days  of  the  application  submission  deadline.  Such  applicants  will  be 
subsequently  notified  of  the  additional  project  information  necessary  for  grant  award  and  the  date  of  the 
deadline  for  submission  of  such  information.  If  an  applicant  is  unable  to  meet  any  conditions  for  grant  award 
within  the  specified  timeframe,  VA  reserves  the  right  to  not  award  funds  and  to  use  the  funds  available  for 
other  components  of  the  grant  and  per  diem  program. 

Technical  deficiencies:  VA  will  notify  an  applicant,  in  writing,  of  any  curable  technical  deficiencies  in  the 
application.  Corrections  must  then  be  received  by  VA  within  14  calendar  days  from  the  date  of  VA’s  letter,  and 
in  accordance  with  the  information  specified  in  VA’s  letter.  If  the  applicant  fails  to  submit  the  corrections 
within  the  14-day  cure  period,  VA  will  disqualify  the  application. 

Curable  technical  deficiencies  are  items  that  are  not  necessary  for  VA  review  under  the  selection  criteria 
(e.g..  failure  to  submit  a  required  certification).  Applicants  may  not  submit  items  that  would  improve  the 
substantive  quality  of  the  application  after  the  application  deadline. 

Documentation  And  Public  Access  Requirements.  VA  will  ensure  that  documentation  and  other 
information  regarding  each  application  submitted  are  sufSdent  to  indicate  the  basis  upon  which  assistance  was 
provided  or  denied.  This  material,  including  any  letters  of  support,  will  be  made  available  for  public  inspection 
for  a  five-year  period  beginning  not  less  than  30  days  after  the  award  of  the  assistance.  Material  will  be  made 
available  in  accordance  with  the  Freedom  of  Information  Act  (5  U.S.C.  552)  and  VA's  implementing  regulation 
at  38  CFR  §  1.553. 
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Final  assembly  of  the  application.  The  application  mast  be  assembled  in  the  order  shown  in  the  Table 
of  Contents.  After  the  entire  application  is  assembled,  please 

a.  attach  the  cover  sheet; 

b.  mark  each  form  with  an  appropriately  numbered  tab; 

c.  number  every  page  of  the  application  sequentially;  and 

d.  enter  the  appropriate  page  number  of  each  form  on  the  Table  of  Contents  page. 

Please  do  not  punch  holes  in  the  application.  Please  do  not  submit  the  application  in  a  loose  leaf  binder. 

Number  forms  in  the  order  given  in  the  Table  of  Contents.  If  a  form  is  not  applicable,  enter  "NA"  in  the 
page  column  of  the  Table  of  Contents.  The  Standard  Form  424  must  be  signed  by  the  same  authorized 
representative  of  the  organization  who  signed  the  assurances  in  VA  Form  10-0362K. 

For  further  information.  If  you  have  any  questions  regarding  the  VA  Homeless  Providers  Grant  and 
Per  Diem  Program,  please  contact  the  VA  Homeless  Providers  Grant  and  Per  Diem  Program  office.  Mental 
Health  and  Behavior^  Sciences  Service  (lllC),  U.S.  Department  of  Veterans  Affairs,  810  Vermont  Avenue, 
N.W.,  Washington,  D.C.  20420;  (202)  535-7311  (this  is  not  a  toll-free  number). 
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SUMMARY  -  FIRST  SUBMISSION 


The  information  provided  on  this  form  will  provide  a  brief  overview  of  what  is  proposed, 
including  what  activities  will  be  imdertaken  and  how  many  homeless  veterans  will  be  served. 
Part  E  should  only  be  completed  by  applicants  proposing  to  use  esdsting  homeless  facilities.  Part 
F  should  be  completed  only  by  applicants  who  are  States. 


A.  Narrative  Summary  Ou  no  more  than  2  doid>Ie-spaoed  typed  pages,  provide  a  brief  overview  of  the  ^>{dicatioawliidi 

highlights  key  a^Kcts  of  ibe  projea  plan  (particularly  any  innovative  ai^xoacbes),  includiDg  measurable 
objectives  tha  will  be  used  to  determine  if  die  projea  is  meeting  program  goals.  Briefly  describe  the 
hcineless  population  to  be  served,  the  number  to  be  served,  and  for  a  transitional  bousing  {ffpject,  the 
ftitimaitri  length  of  stay  and  the  maximum  length  of  stay  permitted. 


B.  Summary  of  Grant  Enter  the  arnoum  of  grant  housing  funds  being  requested  frcxnVA  for  the  following  activities; 
Funds  Requested 


1.  Acquisition  (from  exhibit  9,  part  A  item  lb) 

S 

2.  Rdiabiiit^on  (from  exhibit  9,  part  A  item  2b) 

$ 

3.  New  Consffoction  (from  exhibit  9,  part  A  item  3b) 

$ 

4.  Van  (6w  exhibit  9,  part  A  item  4b) 

$ 

S.  Total  Grmt  Request  (total  lines  1-4) 

$ 

C. 


Summary  of 
Rnojected  Bedrooms, 
Beds and 
Participants 


1.  Number  of  bedrocans  for  homeless  persons 


2.  Number  of  bedrorxns  for  homeless  veterans 

• 

3.  Numberof  beds  for  homeless  persons  (including  cribs  and  children’s  beds) 

4.  Number  of  beds  for  homeless  veterans 

S.  Number  of  homeless  families  with  children: 

,6.  Of  persons  in  homeless  families  with  children: 

a.  number  of  (fisabled  adults 

b.  number  of  other  adults 

c.  number  of  children 

7.  Of  single  homeless  veterans  not  in  families: 

a.  number  of  disabled  individuals 

b.  number  of  other  individuals 

AO  iqyplicants  most  enter  the  requested  inlotmation  in  the  'projected  level'  column  below.  If  this  is  an 
expansion  of  an  existing  project,  you  must  also  complete  the  "current  level' column.  Ifthisisanew 
project,  put  ”NA”  in  the  current  column.  Estimates  should  reflect  a  poim  in  time  when  the  projea  is 
fully  operational 

ICutient  I  lYcjectBd 
Level  I  Level 
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VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


SUMMARY  -  FIRST  SUBMISSION 


D  M^or  Milestones  Enter  the  number  of  days  from  execution  of  the  grant  agreement  that  each  of  the  following 
milestones  will  occur.  Enter  "NA"  if  the  event  is  not  a  part  of  the  proposal. 


Days  from  Execution  of 
Grant  Agreemept 


1.  Closing  on  purchase  of  structure  or  execution  of  lease 

2.  Rehabilitation  start»l 

3 .  Rehabilitation  completed 

4.  New  construction  started 

5 .  New  construction  completed 

6.  Operations  staff  hired 

7 .  Residents  begin  to  occupy 

8 .  Supportive  services  begin 

9.  Signing  sales  contract  on  van 


E.  Existing  Projects  Applicants  proposing  to  use  existing  facilities  to  provide  new  supportive  housing;  or  proposing  to  use 
existing  facilities  to  provide  supportive  services  for  veterans  in  supportive  bousing  and/or  homeless 
Leave  part  E  blank  veterans  not  residing  in  supportive  bousing,  must  provide  on  not  more  than  3  double-spaced  typed  pages 

if  only  new  an  explanation  of  the  new  effort  to  be  undertaken  in  the  proposed  project  and  bow  it  compares  to  tlK 

projea(s)  are  existing  project  The  explanation  must  include  dates  when  the  existing  facilities  and  services  became 

proposed.  operational. 


F.  State  Applicants  Applicants  who  are  States  must  provide  a  copy  of  any  conments  or  recommendations  by  appropriate 

State  (and  arcawide)  clearinghouses  pursuant  to  Executive  Order  12372. 
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FORM  APPROVED 
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Vw  Department  of  .Veterans 


VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


TARGETING  ••  FIRST  SUBMISSION 


The  informatioD  provided  in  this  exhibit  will  be  used  in  rating  two  criteria:  targeting  and  the  quality  of 
the  project  plan. 


A.  Settings 


Complete  the  chart  below,  estimating  the  percentage  of  project  participants  who  (estimates  should  reflect 
any  given  point  in  tune  after  the  projea  is  fully  operational): 


Projected  Percentage 
(must  total  1(X)%) 

1. 

Regularly  sleep  in  places  not  designed  for,  or  ordinarily  used  as, 
sleeping  accommo^tioDS  for  human  beings. 

2. 

Reside  in  an  emergeiKv  shelter. 

3. 

Arc  otherwise  homeless. 

B.  Description  of  If  item  A  line  3  is  greater  than  0%,  explain  on  no  mote  than  2  double-spaced  typed  pages  bow 

'Odierwise  participants  will  meet  VA's  homeless  defmition:  and  if  relevant,  how  you  will  determine  that  they  do 

Homeless"  not  have  subsequent  residences  or  the  resources  arxl  suppon  networks  needed  to  obtain  access  to  bousing, 

and  that  without  the  pressed  supportive  bousing,  the  proposed  participants  would  spend  the  night  in  a 
sbeltCT  or  on  the  street 


C.  Outreach  Plan  For  each  of  the  3  categories  in  part  A,  provide  on  no  mote  than  2  double-^>aced  typed  pages  a 

description  of  the  method  the  proposed  project  will  use  (e.g.,  street  outiea^  drop-in  centers,  referrals, 
existing  shelter  network)  to  identily  and  engage  potential  participants,  including  the  names  of  facilities, 
if  relevant,  where  potential  participants  will  come  from  a^  whether  it  is  a  new  or  existing  effort 
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VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 

PROJECT  PLAN  -  FIRST  SUBMISSION 


Tbe  infonnauoQ  provided  in  this  exhibit  will  be  used  in  rating  two  chteiia;  quality  of  the  project  plan  and  coordination  with 
other  prograzns.  VA  reviewers  will  focus  on  bow  the  prcyea  plan  wiO  address  the  following  goals: 

1.  residential  stability  of  paiticipaDts: 

2.  increased  skill  levd  an^or  inocme  of  participants;  and 

3.  greater  self-determinatioo  of  pantcipaots. 


All  a{^)licants  must  provide  on  not  more  than  12  double-spaced  typed  pages  a  descriptioo  of  tbe  proposed  project  plan  that 
incorporates  tbe  items  listed  below; 

1.  For  each  of  tbe  three  goals  Hsted  above,  describe: 

a.  tbe  specific  measuraMeotqective(s)  that  will  be  used  to  asses  tbe  program's  success, 

b.  how  you  decided  on  tbe  objectivefs), 

c.  how  the  success  of  the  program  will  be  evaluated  on  an  ongoing  basis,  and 

d  how  you  will  detennine  whether  program  modificatioos  are  necessary,  and  if  so,  bow  such  changes  will  be  implemented 
in  osda  to  make  the  program  more  fully  realize  its  objectives. 

2.  Eiesaibebowyoubavecoordinatedtbeplaimingandopetatioaof  this  preqea  with  other  organizatioas  that  assist  homeless 
veterans,  induding  nonprofu  organizadons  and  govemmentai  entities,  mduding  VA  health  care  l^iciiities  and  VA  benefits  offices. 

3.  Describe  the  process  for  assessing  tbe  initial  service  needs  of  potential  participants  in  the  program  as  wefl  as  tbe  process  for 
assessing  tbe  ongoing  needs  of  individuals  once  they  become  program  partidpants. 

4.  Provide  a  brief  description  of  die  supportive  services  to  be  tiered  partidpants  and  the  way  in  which  supportive  services  will 
help  participants  meet  die  goals  specified  above.  If  the  project  will  be  provitog  case  management,  describe  how  case 
management  services  wUl  be  provided  in  the  program.  Include  in  this  descriptioo  the  ratio  of  case  managers  to  program 
participants. 

5.  Describe  (if  sqipiicablc): 

a.  why  the  pix^xised  housing  was  selected  in  light  of  the  population  proposed  to  be  served; 

b.  Mim  process  will  be  used  for  deciding  in  which  units  partidpants  will  live; 

c.  what  role  partidpants  will  have  in  operatingAnaintaining  die  bousing;  and 

d.  what  responsibilities  you  and  any  sponsors  or  contractors  wiO  have  in  (yerating/maintaining  the  housing. 

6.  Describe  bow  this  project  will  enable  partidpants  to  gain  greater  access  to  neighborhood  activities,  services  and  instimtions. 

7.  Describe  bow  the  projed  will  be  implemented  in  a  tiindy  fashion. 

8.  For  applications  proposing  transitional  bousing,  provide  on  not  mem  than  2  double-spaced  typed  pages  a  descriptiou  of  what 
petmanc  -t  affordable  housing  will  be  available  to  partidpants  upon  leaving  transitional  bousing  and  describe  how  partidpants 
win  be  readied  for  ibis  event  Indude  in  Ibis  description  any  foUow-iqi  services  that  will  be  provided  once  paitidpants  leave 
transitional  bousing,  induding  specific  services  to  i»ovided  and  for  how  long. 
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VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


ABILITY  -  FIRST  SUBMISSION 


Infomatioo  provided  in  this  exhibit  will  assist  in  the  rating  of  the  al^ty  aiterion 


A.  Description  of  On  not  more  than  6  double-spaced  typed  pages  describe  the  capacity  of  die  oiganizatiaos  involved  in 
Experience  carrying  out  this  proposal  in  terms  of  their  experience  in: 

1 .  Engaging  the  participation  of  homeless  veterans  residing  in  places  not  ordinarily  meant  for  human 
habitation  or  in  emergency  shelters; 

2.  Assessing  the  housing  and  supportive  service  needs  of  homeless  veterans; 

3 .  Accessing  bousing  and  supportive  service  resources,  including  entitlement  benefits; 

4.  Providing  siqiportive  services  to  homeless  persons  that  aid  them  in  achieving  and  maintaining 
stable,  long-term  bousing;  increasing  their  drill  levels  and  income;  and  gaining  more  influence 
over  their  lives; 

5 .  Monitoring  and  evaluating  the  progress  of  persons  toward  meeting  their  individual  goals;  and 

6.  Evaluating  the  overall  effectiveness  of  a  program  and  using  evaluation  results  to  make 
improvements. 


All  applicants  must  complete  items  1-6,  while  items  7-9  should  be  completed  as  appropriate  for  the 
proposal,  on  a  total  of  not  more  than  3  double-spaced  typed  pages. 

7.  Operating  a  rental  assistance  program. 

8 .  For  applications  involving  rehabilitatioo  ot  new  constructioo,  describe  experience  in  contracting 
for  or  overseeing  the  rehabilitatioo  ot  construction  of  bousing. 

9-  For  applications  involving  operation/maintenance  of  a  bousing  facility,  describe  experience  in 
operating  housing  for  homeless  persons. 
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VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


LEVERAGING  -  FIRST  SUBMISSION 


This  is  an  optional  form  for  applicants  wishing  to  gain  points  under  the  leveraging  criterion. 
Applicants  will  receive  points  to  the  extent  they  document  resources  being  brought  to  the  project 
from  other  public  or  private  sources. 


A.  Noo- VA  Rfsooroes  Enter  in  this  chait  the  value  of  documented  cash  and  in-kind  lesources  from  other  public  (including 

Broughttothe  other  Federal)  and  private  sources  that  are  committed  to  the  project 
Projea 

Value  of  Docamcntcd  Resources _ _ 


Resonree 

Page  No.  of 
Documeou 

Cub  Value 

,‘VAUieOnlT 

1. 

Applicant  Cash 

"2” 

Tbird  Patty  Cash 

T“ 

Third  patty  Non-Cash 

4. 

Vt^unteer  Time 

T" 

Cootributioo  of  a  Building 

T” 

Contributed  Building  Below  Market  Value 

7. 

CoQCribuied  Leasehold  Interest 

8. 

Contributed  Materials 

Xotal  of  all  Leveraging 

B.  Supporting 
Doonnen  taboo 


Applicants  that  list  the  cash  value  of  leveraged  resources  in  A  must  document  these  resources  in  the 
apfffopriaie  format  described  below  and  00  leceifaead  statioaery.  No  other  foonat  will  be  accepted  as 
evidence  of  a  fhm  oommitmenL 


1.  Applicam  Cash  Resources. 

Date 

If  this  proposal  is  funded,  (applicam  name)  will  commit  $(amount)  of  its  own  frmds  for  (type  of 
activity)  to  be  made  available  to  the  VA  Homeless  Pioviden  Gram  and  Per  Diem  program.  The 
funds  will  be  available  on  (date). 

Signature  of  appUcanfr  authorized  representative 


2.  Third  Party  (2ash. 

Date 

If  this  proposal  is  funded,  (third  party  name)  will  commit  S(amount)  to  (applicant  name)  for  (type 
of  actt^)  to  be  made  available  to  the  VA  Homeless  Providers  (jrant  and  Per  Diem  program. 
These  fu^  win  be  made  available  00  (date). 

Signature  and  title  of  third  party's  authorized  representative 
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ronm  ArrKUVtu 
OMBNO:  2900- 


Department  of  Veterans  Affairs 


VA  HOMB.ESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


LEVERAGING  ••  FIRST  SUBMISSION 


3.  Third  Party  Non-Cash  Resources. 

Date 

If  this- proposal  is  funded,  (third  party  name)  will  commit  tomake  available  (type  of  resource) 
valued  at  $(amouDt)  to  the  VA  Homeless  Providers  (jrant  and  Per  CMem  program  proposed  by 
(applicant  name).  These  resouroes  will  be  nmfie  available  to  the  VA  Homeless  Providers  Gimt  and 
Per  Diem  program  Cram  (date)  to  (date). 

Signamre  and  title  of  diird  patty's  authorized  representative 

4.  Volunteer  Time. 

Date 

If  this  proposal  is  funded,  (name  of  die  organization  or  of  selO  commit  to  provide  (number  of 
hours)  of  volunteer  time  to  provide  (type  of  activity)  to  the  VA  Homeless  Providers  Chant  and  Pa 
Diem  program  proposed  by  (applicant  name).  The  value  of  these  services  is  S(amoont),  based  on  a 
rate  of  (describe  rate  structure). 

Signature  and  title  of  third  patty's  authorized  representative 

5 .  Contribution  of  a  Building  (maintain  documentation  of  fair  market  value  on  file). 

Date 

If  this  proposal  is  funded,  (applicant  name)  {hedges  the  building  at  (site  address)  to  the  VA 
Homeless  Providen  Chant  and  Pa  Diem  program.  The  building  is  not  now  being  used  as  a 
b^eless  facility.  The  building  has  a  fair  market  value  of  $(amount).  An  appropriate  independent 
third  party  made  this  assessment  which  is  based  on  comparable  properties  in  the  area. 

Signature  of  t^if^cant's  authorized  representative 

6.  Contribution  of  a  Building  to  be  Acquired  at  Below  Market  Value  (maintain  documentation  of  fail 
market  value  on  (He). 

IXate 

If  this  proposal  is  funded,  (applicant  name)  commits  the  building  at  (site  address)  for  the  VA 
Homeless  Providers  Chant  and  Pa  Diem  program.  The  building  is  not  now  being  used  as  a 
homeless  facility.  The  building  has  a  fair  market  value  of  $(amount).  An  appropriate  independent 
third  patty  made  this  assessment  which  is  based  on  comparable  properties  in  the  area.  The  full 
purchase  price  of  the  buikfing  is  S(amount).  Therefore,  the  contribution  is  the  difference  between 
the  fair  market  value  and  the  pvchase  price,  or  S(amount). 

Signature  of  applicant's  authorized  representative 

7.  Contributed  Materials. 

Date 

If  this  proposal  is  funded,  (name  of  mganization)  cmiunits  (material  being  committed)  for  the  VA 
Homeless  Providers  (hant  and  Pa  Diem  program.  The  estimated  value  of  this  material  is 
$(^ount). 

Signature  and  title  of  applicant's  or  third  party's  authorized  representative 
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VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 

SITE 

DESCRIPTION  -  FIRST  SUBMISSION 

A.  Address  of  Site: 

B.  Type  of  Housing  Qteck  tbe  one  t>ox  that  describes  the  type  of  living  sitoadoo  f(v  participants: 


Dormitory 

Shared  apartment 

Shared  bedroom 

Single  family  bouse 

Single  Room  Occupancy 

Shared  single  family  bouse 

Apartment 

— 

Other  (describe  here): 

or 

I  i  Ibe  site  docs  not  involve  bousing 


C.  Housing  Setting  On  not  more  dian  1  double-spaced  typed  page,  describe: 

a.  tbe  neighboriiood  wbere  the  site  is  located  te.y..  rural,  urban  or  suburban;  residential  or  ft-mnifTriat- 
prevalence  of  single  family  or  multi-Camily  dwellings);  and 

b.  the  site's  aco^bility  to  stqtportive  services 


D.  Participants  at  the  Identify  below  the  type  or  types  of  pq)olalion(s)  that  will  be  served  at  this  site,  e  g.,  homeless  families 
Site  widi  children,  dually  diagn(»ed  mal^  etc. 


E.  Pbotograid)  For  projects  whidi  include  aoquisitioa  and/or  refaabilitatioo.  attach  a  photograph  of  tbe  site. 


F.  Environmental  Check  any  of  tbe  boxes  that  describe  the  site: 


On  Historic  Register  . 

Has  high  noise  level 

In  flood  plain 

Near  tailroad/airpon 

Has  hazanloos  waste 

Asbestos 

— 

At^aoent  to  rntyor  highway 

Ot^  potential  problem  (describe  below): 

— 

Lead-based  paint 
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G.  Cunent  Occupants  For  proposals  involving  acquisiUon,  rehabilitation  or  demolition  (with  or  without  V A  funds),  fill  in  tbe 
chart  below: 


Warning:  IfanyunitsareoccupiedCregardlessofleaseanangemeQts),  tberemay  beaneedfor 

relocatioQ  assistance  under  the  Unifonn  Relocation  Assistance  and  Real  Propeity  AcquisitioB  Policies 

Act  of  1970  (42  U.S.C  4dGl-46SS).  C!osts  associated  with  telocatioo  assistance  are  operational  costs, 

and  as  such  are  not  allowable  costs  to  be  funded  through  the  grant  I 


H.  NeedforUsing  All  applicants  who  entered  a  number  greater  than  zero  in  die  box  Total  Number  of  Units  Occupied  at 
Occupied  Unit  Application  Submission"  must  sutHnit  with  this  exhibit  on  not  more  than  2  double-spaced  typ^  pages. 

the  reasons  for  using  units  at  this  site  that  are  ocoqiied,  and  a  plan  for  providing  relocation  assistance. 


I.  Demolition  Plan  All  applicants  who  include  the  cost  of  demolition  of  a  building  in  the  cost  of  construction  must  submit 

with  exhibit  on  not  more  than  1  double-spaced  typed  page,  a  demolition  plan  which  includes  the 
exteni-and  costs  of  existing  site  features  to  be  removed  stored  or  relocated. 

Warning.  The  cost  of  demolition  cannot  be  included  in  the  cost  of  construction  unless  the  proposed 
construction  is  in  the  same  location  as  the  building  to  be  demolished  or  unless  the  demolition  is 
inextricably  licked  to  the  design  of  the  cons&rucuon  project 
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VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


SITE  DESIGN  SCHEMATICS  AND  COST  ESTIMATES  -  FIRST  SUBMISSION 


A.  Address  of  Site: 


B.  ftoposed  Subfoit  ooe  set  of  sctonaiic  line  drawings  showing  the  basic  layout  of  the  proposed  site  as  it  would  be 

Sefaemadcs  following  new  ooostnictiaii,  acquisition,  icmodeling  or  reoovatioa.  Show  total  floor  and  room  areas, 

designatkn  of  all  spaces,  and  sue  of  all  areas  and  rooms.  It  is  not  necessary  to  show  mechanical 
systems  detail  in  the  schematic  drawings. 


C.  Existing  Buildings  If  the  projea  involves  acquisition,  remodeling  or  renovatiaa,  sutaiit  ooe  set  of  schematic  line  drawings 
showing  the  cuiient  as4>uilt  basic  layout  of  the  site.  Show  total  floor  and  room  areas,  designation  of  aB 
qnoes,  and  size  of  all  areas  and  rooms.  Include  a  descripoon  on  not  more  than  2  double-spaced  typed 
pages  of  the  building's  cunent  use  and  type  of  construedon.  It  is  not  necessary  to  show  mechanitkl 
systems  detail  in  the  schemadc  drawings. 


D.  Cost  Estimate  Prepare  and  submit  Standard  Fonn  424C,  Budget  Informatioa  —  Construction  Piograms.  NOTE:  After 
VA  initially  obligates  funds  for  new  construedon,  acquisidon,  remodeling  or  renovation,  VA  will  not 
m.ake  revisions  to  increase  the  amount  obligated. 
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VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


I  TOTAL  BUDGETED  AMOUNTS  AND  REQUESTS  -  FIRST  SUBMISSION 


This  is  a  summary  budget  of  the  costs  for  acquisition,  rehabilitation  and  new  construction 
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This  form  pertains  to  nonprofit  organizations.  Private  nonprofit  applicants  must  complete 
part  A,  while  primarily  religious  nonprofit  organizations  must  complete  part  B. 


A.  Accounting  System  Applicants  that  are  private  nonprofit  orgaoizations  must  attadi  to  this  exhibit  one  of  the  following: 

Certificaboo  and 

Evidence  of  Private  1 .  Documentation  showing  that  the  applicant  is  a  cextiSed  United  Way  member  agency;  or 

Nonprofit  Status 

2.  a.  A  certification  on  letterhead  stationery  from  a  GPA  or  Public  Accountant  fiiat  the 

mganizatiOD  has  a  functioiiing  acooonting  system  that  is  (^>eiated  in  accocdance  with 
generally  accepted  accounting  principles  or  that  the  organization  has  designated  a  qualified 
entity  (including  name  and  address  in  certification)  to  maintain  a  fimetioning  accounting 
system  in  accordance  with  generaOy  accepted  accounting  principles;  and 

b.  Applicants  must  provide  evidence  of  their  statns  as  a  nonprofit  erganizatioo  by  submitting  a 
copy  of  their  IRS  mling  providing  tax  exempt  status  under  the  IRS  Code  of  1986,  as 
amended. 


B.  Compliance  with  Indicate  whether  the  applicant  is  a  primarily  religious  organization.  Applicants  that  are  unsure  as  to 

Requiiemeois  for  whether  they  are  considered  by  VA  to  be  a  primarily  religious  organization  should  consult  with  VA. 

Primarily  Religious 

Organizations  A  primarily  religious  o-ganizatioo  must  certify  that  it  agrees  to  comply  with  the  requirements  of 

38  CTR  17.707(b): 

I,  (name  and  title),  oeitify  that  (name  of  primarily  religious  organization)  agrees  that  it  will  provide 
housing  and  supportive  services  in  a  manner  that  is  free  from  religious  infhiences  and  in  accordance 
with  the  principles  listed  in  38  CFR  17.707(b). 

Signature  and  title  of  authorized  representative,  and  date 


VA  FORM 
MAY  1994 


10-0362J 
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FORM  APPROVED 
OMBNa  2900- 


All  applicants  must  provide  tbe  following  assurances  to  VA  in  the  qrptopriate  f(»inat  described  below  and  on  ktteifaead  stationery. 
No  other  format  will  be  accepted  as  evidence  of  reasonable  assurances.  Warning;  Section  1001  of  Title  18  of  the  United  States 
Code  (Criminal  Code  and  Criminal  Procedure)  shall  apply  to  these  assurances.  Title  18  provides,  among  other  things,  that  whoe\’er 
knowingly  and  willfully  makes  or  uses  a  docunent  or  writing  containing  any  false,  fictitious,  or  fraudulent  entry,  in  any  ma»M- 
within  the  jurisdiction  any  department  or  agency  of  the  United  States,  shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
mote  than  five  years,  or  both. 


A .  Services  Benefiting  Dale 

''‘^naos  If  this  proposal  is  funded,  (api^cant  name)  assures  that  upon  completion  trf' the  project: 

a.  Caolities  sofundedwillbeusedptindpally  to  furnish  to  veterans  the  level  of  care  for  winch  the 
application  was  made,  at  locations  accessible  to  homeless  veterans; 

b.  vans  so  funded  will  be  used  principally  for  the  purpose  of  providing  supportive  services  to 
homeless  veterans; 

c.  not  more  than  25  percent  of  participants  at  any  one  time  will  consist  of  participants  who  are  not 
receiving  such  services  as  veterans; 

d  services  [Hovided  will  meet  standards  prescribed  by  tbe  Secretary  of  Veterans  Affairs; 

e.  referral  networks  will  be  maintatned  for,  and  aid  will  be  given  to  homeless  veterans  in,  establishing 
eligibility  for  assistance  and  obtaining  services  under  availaUe  entitlement  and  assistance 
programs; 

f.  confidentiality  of  records  pertaining  to  homeless  veterans  will  be  mainlined 
Signature  of  applicant's  authorized  representative 

B.  Reports;  Record  Date . 

Retention  If  this  prr^sal  is  funded,  (applicant  name)  assures  that  any  and  all  reports  required  by  the  Secretary  of 

Veterans  Affairs  shall  be  mafte  in  such  form  and  contain  such  information  as  tbe  Secretary  may  require. 
(Applicant's  name)  further  assures  that  upon  demand  the  Secretary  of  Veterans  Affairs  may  have  access 
to  the  records  upon  which  such  irifonnatioo  is  based 

Signature  of  applicant's  authorized  representative 

C.  Title  to  Vest  with  Date 

fWanfpf!  If  this  proposal  is  funded,  (applicant  name)  assures  that  title  to  a  van  purchased  with  VA  grant  funds; 

and/or  sites  ooostnKted  acquired  expanded  remodeled  and/or  altered  with  such  funds,  will  be  vested 
solely  in  the  applicant 

Signature  of  applicant's  authorized  representative 

D.  Continued  Financial  Date 

Support  If  this  proposal  is  funded  (applicant  name)  assures  that  adequate  financial  siqiport  will  be  available  for 

the  continued  maintenance,  repair  and  operation  of  the  projea  or  van  funded  by  VA. 

Signature  of  applicant's  authorized  representative 

E.  Hscal  Control  Date 

If  this  proposal  is  funded  (applicant  name)  assures  that  it  will  establish  and  maintain  such  procedures  fot 
fiscal  control  and  fund  accounting  as  may  be  necessary  to  ensure  proper  disbursement  and  accounting 
with  respect  to  the  grant 

Signature  of  applicant's  authoiized  representative 
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FORM  APPROVED 
OMBNO:  2900- 


i3epartrti»?n|^;pt  Ve^^rans  Atfai*'* 


VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


ASSURANCES  -  FIRST  SUBMISSION 


F.  Nco-DelinqueiKy  Dale 


G.  Accuracy  of 
Application 
Infonnatioo 


Tim  insdtutkn  certifira  tbat  it  is  not  definquent  on  any  Federal  debt 

Signature  of  applicant's  authorized  representative 

Date 

All  information  snbmittBd  with  this  application  is  accurate,  and  does  not  contain  any  fain-.,  fictitious  or 
fraudulent  statement  or  emry. 

Signature  of  apfriicant's  audionzed  rqxeseoative 
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NOTE 

REGARDING  SECOND  SUBMISSION 


PLEASE  READ  CAREFULLY; 


The  forms  that  follow  are  not  to  be  included  with  application 
materials. 

Applicants  who  are  conditionally  selected  as  a  result  of  the 
rating  and  ranking  process  will  be  required  to  submit  these 
exhibits  at  a  later  date. 


/>■ 


c- 
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roKM  C.U 

OMBNO;  2900- 


VA  HOMELESS  PROVIDERS  GRATirT  AND  PER  DIEM  PROGRAM 

ACQUISITION,  REHABILITATION  AND  NEW  CONSTRUCTION  DOCUMENTATION 

SECOND  SUBMISSION 


This  form  will  show  the  total  amount  of  cash  needed  to  carry  out  acquisition,  rehabilitation 
and/or  new  construction  and  demonstrate  to  VA  that  the  proposed  activities  are  eligible. 
Applicants  must  submit  one  copy  of  this  form  for  each  project  site. 


A.  Address  of  Site: 


B.  Acquisition 

1. 

Total  amount  to  be  paid  for  site,  inclodine  closing  costs;  or 

$ 

2. 

Total  amount  to  be  paid  of  principal  owed  on  property 
owned  by  the  applicant  that  has  not  been  used  as  a 
homeless  facility;  or 

$ 

3. 

Total  amount  to  be  paid  ti>  procure  a  van,  including  tide 
and  licensing  fees 

$ 

To  substandatD  the  amount  entered  on  Line  2,  include  as  part  of  this  exhibit,  documentation  indicating 
the  balance  owed  on  the  loan,  mortgage,  or  deed  of  trust  Applicants  must  keep  on  file  a  copy  of  the 
contract  of  sale,  a  copy  of  Ae  loan  agreement  mortgage  agrement  or  deed  of  trust 


1 .  On  not  more  than  1  double-spaced  typed  page  document  that  the  cosu  associated  with  acquisition 
'and  any  rehabilitation  for  which  VA  funds  are  being  sought  are  less  than  the  costs  of  new  t 
construction 

2.  State  whether  the  seUex  or  agent  has  any  involvement  in  the  proposed  projea;  I  I  No 

If  yes,  explain  here:  |  |  Yes 


C.  Rehabilitation  and  Applicants  requesting  VA  funds  for  either  rehabilitation  or  new  construction  must  include  as  part  of  this 
New  Construction  exhibit  the  following  information  for  each  site  separately: 

1 .  On  not  more  than  2  double-spaced  typed  pages  describe: 

a.  the  nature,  scope  and  square  footage  (of  the  proposed  work) 

b.  if  new  construction,  information  demonstrating 

(1)  that  the  costs  associated  with  the  new  construction  are  less  than  the  costs  associated 
with  rehabilitation,  or 

(2)  that  there  is  a  lack  of  available  units  to  be  acquired  and  rehabilitated  at  a  cost  less  than 
new  construction 

2.  Cost  Estimate:  A  cost  estimate  prepared  by  a  qualified  person  such  as  an  architect,  contractor  or 
engineer  that  includes  the  cost  of  labor  and  materials  by  major  trade  items  (e  g.,  plumbing. 


electricaL  landscaping,  etc.). 

Enter  the  following  anjounis; 

Total  cost  of  rebab/new  constnicnon  (from  cost 

3.  estimaie) 

$ 

Minus  total  tn-kind  contributions  to  rehab/new 
b.  construction 

$ 

c.  Total  cash  need^  (c  =  a  -  b) 

\  $ 

i 

VA  FORM 
MAY  1994 


10-0362L 
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hUKM  AeeKOVtD 
OMBNO:  2900- 


Oepaftip^nt 'of  Veterans  Attairs 


MATCH  AND  FEASIBILITY  -  SECOND  SUBMtSSION _ [ 

This  form  will  show  the  total  amount  of  cash  needed  to  carry  out  acquisition  of  facihties  or  vans, 
rehabilitation  and/or  new  construction;  and  demonstrate  to  VA  that  the  applicant  has  enough 
documented  cash  resources  to  carry  out  those  activities.  Documentation  to  support  each  source 
must  be  submitted  on  VA  Form  10-0362N.  Enter  all  cash  resoiirces  on  the  Lines  below  if  you 
have  requested  VA  assistance  for  acquisition,  rehabilitation  and/or  new  construction.  Do  not 
include  the  cost  of  in-kind  contributions,  such  as  the  cost  of  building  materials  that  are  donated 
to  the  project 


VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


A.  Total  cash  required  for  acquisition,  rehabilitation  or  new  construction 
at  all  sites  (from  VA  Form  10-0362L  items  B.  1 .,  B.2.  or  B.3.;  and  $ 
C.3.C.) _ 


Request  to  VA  (line  A  minus  line  C).  (Is  subject  to  match 
D.  reauirements)  $ 


E.  Of  the  amount  in  item  D: 


1 .  Amount  requested  for  acquisition 


uested  for  rebabiUtation 


uested  for  new  constmction 
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OMBNO:  2900- 


Department  of  Veterans  Affairs 


VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


DOCUMENTATION  OF  MATCH  <  SECOND  SUBMISSION 


Applicants  requesting  assistance  for  acquisition,  rehabilitation  and/or  new  construction  must 
complete  this  VA  Form  10-0362N.  This  will  demonstrate  to  VA  that  the  applicant  has  enough 
cash  to  match  the  amount  of  VA  funds  requested  for  acquisition,  rehabilitation  and/or  new 
construction  activities.  Resoimces  listed  on  VA  Form  10-0362M,  Match  and  Feasibility  must  be 
documented  in  the  appropriate  format  described  below  on  letterhead  stationery  and  attached 
here.  No  other  format  will  be  accepted  as  evidence  of  a  firm  commitment. 


NOTE:  The  matching  funds  must  be  cash  resources  provided  to  the  project  by  one  or  more  of  the 
following;  the  applicant,  the  Federal  government.  State  and  local  governments  and  private 
resources. 


1 .  Applicant  Cash  Resources 
Dale 

(Applicant  name)  commits  $(amount)  of  its  own  funds  for  (type  of  activity,  e.g.,  ^uisition, 
rehabilitation  or  new  construction)  to  be  made  availabk  to  the  VA  Homeless  Providers  Grant  and 
Per  Diem  program.  The  funds  will  be  available  on  (date). 

Signature  of  applicant's  authorized  representative 


2.  Third  Party  Cash  Resources. 

Date 

(Third  party  name)  commits  $(amount)  to  (applicant  name)  for  (type  of  activity)  to  be  made 
available  to  the  VA  Homeless  Providers  Grant  and  Per  Diem  program.  The  funds  will  be 
available  on  (date). 

Signature  and  title  of  third  party’s  authorized  representative 


VA  FORM 
MAY  1994 


10-0362N 


DRAFT 
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OMBNa  2900- 


VA  HOMELESS  PROVtDERS  GRAfiTr  AND  PER  DIEM  PROGRAM 


SUPPORTIVE  SERVICES  >  SECOND  SUBMISSION 


All  applicants  must  list  below  the  supportive  services  to  be  provided  fcv  participants,  and  the  namf  of 
the  service  provider.  Applicants  must  enter  in  the  Amount  ($)  column  the  cost  of  the  service. 


A.  Budget 


For  each  provider  of  supportive  services,  enter  on  the  lines  below  the  total  estimated  annual  cost  of 
supportive  services  for  the  applicant's  program.  Include  the  cost  of  supportive  services  provided  by  die 
applicant  Estimates  should  reflect  any  given  point  in  time  after  tbe  project  is  fully  operaticoal.  Do  not 
tndude  the  value  of  in-kind  contributions,  such  as  donated  vdunieer  time. 

NOTES: 

1 .  If  tins  is  an  expansion  of  an  existing  project  also  complete  the  'current  amount”  column 

2.  If  this  is  a  new  project  put  ”NA'  in  the  current  column 

3.  In  cases  where  the  appliomt's  staff  also  perform  administrative/operating  functions,  costs  should 
be  prorated  between  applicable  budgets  (see  Exhibit  16) 
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FORM  APPROVED 
OMBNO;  2900- 


Department  of  Veterans  Affair^ 


L 


VA  HOMELESS  PROVIDERS  GRANT  AND  PER  DIEM  PROGRAM 


OPERATING  BUDGET  AND  COST  SHARING  -  SECOND  SUBMISSION 


All  applicants  must  complete  this  exhibit. 


A.  Budget  Enter  on  the  lines  below  the  total  estimated  annual  operating  expenses  for  providing  supportive 

services  and/or  operating  the  housing.  Estimates  should  reflect  any  given  time  after  the  project  is  fully 
operational.  Do  not  include  the  value  of  in-kind  contributions,  such  as  donated  supplies  and  volunteer 
time.  Rent  may  be  included  as  an  operating  expense. 

NOTES: 

1 .  In  cases  where  staff  also  perform  supportive  services,  prorate  costs  between  applicable  budgets 

2.  Payments  of  principal  and  interest  on  any  loan  may  not  be  shown  as  an  operating  expense 

3.  Include  transportation  expenses 


B.  Description  of  All  applicants  must  enter  the  requested  information  in  the  '‘projected  amount"  column  below.  If  this  is 
Annual  Operating  an  expansion  of  an  existing  project,  you  must  also  complete  the  "current  amount"  column.  If  this  is  a 
Expenses  new  project,  put  "NA"  in  the  current  column. 

All  applicants  must  include  as  part  of  this  exhibit  on  a  total  of  not  mote  than  3  double-spaced  typed 
pages  a  breakdown  of  the  individual  costs  that  comprise  each  of  the  budget  line  items. 


Supponive  Services  I 

Supportive  Housing 

Type  of  Expense 

Current 
Amount  ($) 

Projected 
Amount  ($) 

Current 
Amount  ($) 

Projected 
Amount  ($) 

1.  Rent 

2.  Maintenance/Repair 

3.  Utilities/Fuel/Telephone 

4.  Fumishings/Equipment 

5.  Food 

6.  Insurance 

Administrative/Operating 

7.  Personnel 

1 
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eUKM  AeeKOVED 
OMBNO:  2900- 


Dep^tment  of  Veterans  Affairs 


VA  HOMELESS  PROVIDERS  GRATfr  AND  PER  DIEM  PROGRAM 


SITE  CONTROL  AND  ZONING  -  SECOND  SUBMISSION 


A.  Address  of  Site: 


B.  Type  of  Site  Cbeck  tbe  box  beside  die  lespoose  that  describes  the  applkant’s  form  of  site  ooatrol  and  include  as  part 

Control  of  this  exhibit  the  appropriate  docnmeotatioii,  as  follows: 

___  Deed  or  other  proof  of  ownership 
___  Executed contraa resale 
___  Executed  capital  lease  agreement 

_  Executed  option  to  purchase  or  lease 

__  Under  negodatioa  to  obtain  site  (see  certificatioo,  part  Q 

Site  control  is  not  required  because  participants  wiD  own  or  control  the  site 


C.  Sites  Under  If  the  site  is  under  negotiation,  tbe  applicant  must  sutenit  the  certificatioa  below  signed  by  tbe  same 

Negotiation  authorized  representative  of  the  organizatioo  who  signed  the  SF  424,  tndlcatiag:  - 

1 .  the  name  of  the  party  ttith  wbcm  site  crmtrol  is  being  negotiated, 

2.  the  address  (street,  city,  state)  of  die  site  under  negotiation,  and 

3.  that  site  control  is  expected  no  later  than  one  year  after  initial  notification  of  award 

Certilkatioa:  (Applicant)  certifies  diat  it  is  ccirenUy  engaged  in  negotiations  with  (name  and 
address  of  owner,  realtor,  etc.)  for  the  purpose  of  gaining  control  of  the  site  at  (address  of  siteX  We 
expect  site  control  to  be  achieved  by  (date,  no  later  than  one  year  after  initial  notificatioa  of  award). 

Signature,  title  and  date 


D.  Evidence  of  Submit  one  completed  copy  for  each  site  assisted  with  acquisition,  rehabilitatioo,  or 

Appropriate  Zoning  new  construction  funds 

1 .  A  written  statement  oo  letterhead  stationery  from  the  unit  of  general  local  government  in  vdiicb  the 
property  is  located  indicating  that  the  proposed  use  of  the  site  is  permissible  under  applicable 
zoning  (ndinances  and  regulations;  or 

2.  A  copy  of  the  zoning  ordinance,  the  zoning  m^,  and  the  definitioa  of  the  designated  use;  or 

3 .  If  the  proposed  site  is  zoned  for  a  use  other  titan  that  intecded  by  the  project,  submit  evidence  that 
the  zoning  will  be  changed  within  one  year  following  initial  natlficatioD  of  award;  or 

4.  Prcmf  (hat  a  lawsuit  or  complaint  related  to  tbe  proposed  site  has  been  filed,  or  a  commitment  that 
it  will  be  filed  witiiin  three  months  of  initial  notification  of  award,  challenging  tbe  legality  of 
current  zoning  ordinances  or  regulations  under  tbe  Fair  Housing  Act. 


VA  FORM 
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BILLING  CODE  8320-01-C 


Wednesday 
May  18,  1994 


Part  II 

Department  of 
Agriculture 

Extension  Service 


Agricultural  Telecommunications  Program 
Notice 
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DEPARTMENT  OF  AGRICULTURE 

Extension  Service  (ES) 

Agricultural  Telecommunications 
Program 

AGENCY:  Extension  Service,  Department 
of  Agriculture. 

ACTION:  Notice. 

SUBJECT:  Agricultural 
Telecommunications  Program;  Fiscal 
Year  1994;  Request  for  Proposals; 
Application  Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Barbara  A.  White,  202-720-1949  for 
program  information,  or  Margaret  Bell, 
Cooperative  Funds  Division,  Extension 
Service,  USDA,  202—401—4314,  for  fiscal 
or  budget  information. 

Program  Description 

(a)  Purpose 

Proposals  are  requested  for  the 
purpose  of  awarding  competitive  grants 
for  fiscal  year  1994  under  the 
Agricultural  Telecommunications 
Program.  Grants  will  be  awarded  to 
eligible  institutions  to  assist  in 
development  and  utilization  of  an 
agricultural  communications  network  to 
facilitate  and  to  strengthen  agricultural 
extension,  resident  education  and 
research,  and  domestic  and 
international  marketing  of  United  States 
commodities  and  products  through  a 
partnership  between  eligible  institutions 
and  the  Department  of  Agriculture.  The 
network  will  employ  satellite  and  other 
telecommunications  technology  to 
disseminate  and  to  share  academic 
instruction,  cooperative  extension 
programming,  agricultural  research,  and 
marketing  infonnation.  The  authority 
for  this  program  is  contained  in  section 
1673  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  101-624.  The  program  is 
administered  by  the  Extension  Service 
(ES)  of  the  U.S.  Department  of 
Agriculture  (USDA). 

(b)  Available  Funding 

For  fiscal  year  1994,  $1,221  million  is 
available  for  the  program.  For  the 
purpose  of  determining  the  non-Federal 
share  of  such  costs,  consideration  will 
be  given  to  contributions  in  cash  and  in- 
kind,  fairly  evaluated,  including,  but  not 
limited  to  premises,  equipment  and 
services.  Grants  under  this  program  may 
provide  funds  for  no  more  than  50 
percent  (50%)  of  the  cost  of  a  proposed 
project,  unless  otherwise  determined  by 
the  Secretary. 


(c)  Eligibility 

Proposals  are  invited  from  accredited 
institutions  of  higher  education. 
Applicants  must  demonstrate  that  they 
participate  in  a  network  that  distributes 
programs  consistent  with  the  following 
objectives: 

(1)  Make  optimal  use  of  available 
resources  for  agricultural  extension, 
resident  education,  and  research  by 
sharing  resources  betw'een  participating 
institutions: 

(2)  Improve  the  competitive  position 
of  United  States  agriculture  in 
international  markets  by  disseminating 
information  to  prodiu^ers,  processors, 
and  researchers; 

(3)  Train  students  for  careers  in 
agriculture  and  food  industries; 

(4)  Facilitate  interaction  among 
leading  agricultural  scientists; 

(5)  Enhance  the  ability  of  United 
States  agriculture  to  respond  to 
environmental  and  food  safety  concerns, 
and; 

(6)  Identify  new  uses  for  farm 
commodities  and  to  increase  the 
demand  for  United  States  agricultural 
products  in  both  domestic  and  foreign 
markets. 

In  addition  to  the  above,  an  applicant 
must  qualify  as  a  responsible  applicant 
in  order  to  be  eligible  for  a  grant  under 
the  program.  To  qualify  as  responsible, 
an  applicant  must  meet  the  following 
standards: 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  the  same  (including  any  to  be 
obtained  through  sub-agreements(s)/ 
contract(s); 

(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project: 

(3)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets: 

(4)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  and  contracts  from  the 
Federal  Government:  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  Federal  assistance  under  the 
applicable  laws  and  regulations. 

(d)  Definitions 

For  the  purpose  of  awarding  funding 
under  this  program,  the  following 
definitions  are  applicable: 

(1)  “Administrative  costs”  means  the 
total  of  direct  and  indirect  costs  as 
defined  in  the  Departmental  Assistance 


Regulations,  related  to  the  operation  of 
a  project  under  this  program; 

(2)  “Agricultural 

telecommunications”  means  those 
activities  established  to  encourage 
development  and  utilization  of  an 
agricultural  communications  network 
employing  satellite  and  other 
telecommunications  technologies  to 
disseminate  and  to  share  academic 
instruction,  cooperative  extension 
programming,  agricultural  research,  and 
marketing  information; 

(3)  “Awarding  official”  means  the 
Administrator,  Extension  Service, 

USDA; 

(4)  “Communications  network”  refers 
to  television  or  cable  television 
origination  or  distribution  equipment, 
signal  conversion  equipment  (including 
both  modulators  and  demodulators), 
computer  hardware  and  software, 
programs  or  terminals,  or  related 
devices,  used  to  process  and  exchange 
data  through  a  telecommunications 
system  in  which  signals  are  generated, 
modified  or  prepared  for  transmission, 
or  received,  via  telecommunications 
terminal  equipment  or  via 
telecommunications  transmission; 

(5)  “Delivery”  means  the  transmission 
and  reception  of  programs  by  facilities 
that  transmit,  receive,  or  carry  data 
between  telecommunications  terminal 
equipment  at  each  end  of  a 
telecommunications  circuit  or  path; 

(6)  “Facilities”  includes  microwave 
antennae,  fiberoptic  cables  and 
repeaters,  coaxial  cables, 
communications  satellite  ground  station 
complexes,  copper  cable  electronic 
equipment  associated  with 
telecommunications  transmission; 

(7)  “Grant”  means  the  award  by  the 
Administrator  to  an  awardee  to  develop 
agricultural  telecommunication 
programs  utilizing  an  agricultural 
telecommunications  network; 

(8)  “Grantee”  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  w'hom 
a  grant  is  awarded; 

(9)  “Peer  Review  Panel”  means  a 
panel  of  appropriate  employees  of  the 
Federal  Government; 

(10)  “Project”  means  the  particular 
activity  within  the  scope  of  the  program 
as  identified  herein; 

(11)  “Project  Director"  means  the 
individual  w'ho  is  responsible  for 
technical  direction  of  the  project,  as 
designated  by  the  awardee  in  the  award 
proposal  and  approved  by  the 
Administrator,  Extension  Service, 
USDA; 

(12)  “Project  Period”  means  the  total 
time  approved  by  the  Administrator, 
Extension  Service,  USDA,  for 
conducting  the  proposed  project  as 
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outlined  in  the  approved  Federal 
assistance  proposal  or  the  approved 
portions  thereof. 

Application  Categories 

Applicants  may  submit  proposals  in 
any  of  the  following  program  areas  as 
specified  in  the  authorization:  (a) 

Program  Delivery,  (b)  Staff/Faculty 
Training,  (c)  Program  Development/ 
Production. 

(o)  Program  Delivery 

Applicants  may  submit  a  proposal 
requesting  funding  to  operate  an 
agricultural  communications  network, 
employing  satellite  and  other 
telecommunications  technology,  to 
deliver  Cooperative  Extension 
programming,  academic  instruction, 
agricultural  research  and  marketing 
information  through  partnership(s) 
between  eligible  institutions  and  the 
Department  of  Agriculture.  In  addition 
to  the  initial  required  information  under 
Project  Description,  the  proposal  must 
include  a  business  plan  which  defines 
a  structure  for  the  technical  design  and 
development  of  the  delivery  system, 
scheduling  and  operation,  including: 

(1)  Development  and  employment  of 
distance  learning  technologies,  such  as 
satellite,  computer,  multimedia,  audio/ 
visual  and  other  telecommunications 
technologies: 

(2)  Providing  learner  and  program 
support: 

(3)  Satellite  transponder  booking, 
receiving  and  tum-around  service; 

(4)  A  satellite  operations  center, 
including  technical  trouble-shooting; 

(5)  Marketing  of  network  programs. 

(b)  Staff/Faculty  Training 

Applicants  may  submit  a  proposal 
requesting  funding  to  establish  a 
network  training  concept  targeting 
faculty/staff  development  in  distance 
learning,  in  cooperation  w’ith  eligible 
institution(s).  Delivery  system(s)  for 
training  will  be  designed/developed 
using  appropriate  distance  learning 
technologies  with  emphasis  on  satellite 
delivery  and  the  Internet.  In  addition  to 
the  required  information  in  Program 
Description,  the  proposal  must  contain 
detail  regarding  targeted  audience 
including  rationale  for  selected  delivery 
methods  as  well  as  emphasis  on  learner 
control  and/or  flexibility.  Curriculum 
content  in  the  following  areas  must  also 
be  addressed: 

(1)  Distanc:e  education  as  a  process 
including  review  of  both  human  and 
technical  infrastructure; 

(2)  Systematic  approach  to  the  design 
of  distance  learning  experiences 
emphasizing  the  instructional  design 
process  for  developing  distance  learning 


opportunities  based  on  an  acceptable 
model  from  literature: 

(3)  Research  targeting  effectiveness  of 
selected  technologies  in  the  teaching- 
learning  process  implemented  at  a 
distance; 

(4)  Mechanism(s)  for  evaluating 
distance  learning  using  qualitative  and/ 
or  quantitative  approaches,  including 
but  not  limited  to  learning  outcome, 
preference  for  delivery,  learning  style, 
and  level  of  interaction. 

An  integrated  approach  to 
instructional  design  should  be  evident 
including  subject-matter  content, 
educational  methodology,  and 
compatible  production  and  delivery 
techniques.  This  section  should  include 
the  following: 

(a)  Specific  Learning  Objectives: 

These  should  be  stated  in  terms  of 
behavioral  changes  expected  to  occur  in 
the  audience(s)  based  on  participation 
in  tbe  program,  not  in  terms  of  what  the 
program  will  deliver. 

(b)  Instructional  Methodology/ 
Strategies:  Fully  explain  the 
instructional/educational  method  or 
strategy  to  be  implemented  including 
appropriateness  for  audience  and 
learning  environment.  Explanation 
should  demonstrate  knowledge  of  how 
people  learn  and/or  interact  in  a 
mediated  environment. 

(c)  Detailed  outline  of  subject-matter 
content/curriculum  to  be  included  in 
the  program. 

(d)  Production  Techniques:  Provide 
detailed  explanation  of  production 
techniques  used  in  producing  and 
delivery  of  program.  It  should  be  clear 
from  the  narrative  how  subject-matter 
content,  instructional  method/strategy, 
and  production  will  be  integrated. 

(e)  Multiple  Media/Wrap- Around: 
Applicants  are  encouraged  to  use  a  full 
range  of  available  options  in  support/ 
and  delivery  of  projects  such  as  satellite 
video  teleconferencing,  audio 
conferencing,  computer  mediated 
instruction,  and  Internet  electronic 
communication  network  with  print 
materials  available  in  digital  format  for 
future  reference/modification.  Fully 
describe  the  use  of  multiple  media 
delivery  modes  and  any  plans  for 
integration  in  wrap-around  programs. 

(0  Interactivity:  Fully  describe  the 
expected  level  of  interactivity  neces.sary 
based  on  principles  underlying 
teaching-learning  transaction,  sound 
instructional  design,  and  mode  of 
delivery  used. 

(g)  Program  Evaluation:  Describe  both 
formative  and  summative  design  for 
evaluation  success  in  meeting  learning 
objective(s)  listed  under  (a).  In  addition, 
describe  strategy  for  evaluating  overall 
effectiveness  of  program  delivery  in 


terms  such  as  teaching  and  learning 
style,  behavior  change/problem-solving, 
immediate  application,  meeting  learner 
need,  and  potential  for  replication. 

(h)  Promotion  and  Marketing: 

Describe  how  the  educational  effort  will 
be  promoted  and  marketed  to  targeted 
audience(s)  identified  such  as  marketing 
strategy,  methods  of  promotion  (print, 
media,  flyers,  radio),  collaborative 
efforts,  and  time  line. 

(c)  Program  Development/Production 

Proposals  for  development  of 
educational  programs  should  consider 
high  priority  national  issues  and  should 
clearly  describe  the  importance  of  the 
topic  selected  to  the  target  audience(s). 
Applicants  may  submit  proposals  in  one 
of  two  categories;  (1)  Targeted  Programs 
or  (2)  Innovative  Programs. 

(1)  Targeted  Programs 

(a)  Extension  System  National 
Initiatives: 

— Communities  in  Economic  Transition 
— Decisions  for  Health 
— Food  Safety  and  Quality 
— Plight  of  Young  Children 
— Sustainable  Agriculture 
— Waste  Management 
— Water  Quality 
— Youth  at  Risk 

(b)  Other  base  programs  within  the 
scope  of  agricultural  science  and 
education  and  in  line  with  the  purpose 
of  this  funding: 

— Agricultural  Competitiveness  and 
Profitabiliiy 

— Community  Resource  and  Economic 
Development 

— Family  Development  and  Resource 
Management 

— 4-H  and  Youth  Development 
— Leadership  and  Volunteer 
Development 

— Natural  Resources  and  Environmental 
Management 

— Nutrition,  Diet  and  Health 

(c)  Resident  instruction  courses/ 
programs  as  appropriate  under 
authorizing  language  (see  (c)  Eligibility). 

(2)  Innovative  Programs 

In  addition  to  the  required  Program 
Description  information,  applicants 
requesting  funds  for  innovative 
programs  must  emphasize  a  creative 
approach  to  distance  education 
programming.  Examples  might  include: 
meeting  an  identified  high-priority 
need;  inclusion  of  limited  resource 
audiences;  pilot  projects  demonstrating 
innovative  combinations  of  satellite/ 
video,  computer  networking,  audio 
conferencing,  and/or  wrap-around  plans 
and  materials:  match  of  audience  needs/ 
characteristics  to  delivery  system;  and 
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design  of  evaluation  protocol  for 
measuring  teaching-learning 
transaction. 

An  integrated  approach  to 
instructional  design  should  be  evident 
including  subject-matter  content, 
educational  methodology  and 
compatible  production  and  delivery 
techniques.  This  section  should  include 
the  following: 

(a)  Specific  Learning  Objectives: 

These  should  be  stated  in  terms  of 
behavioral  changes  expected  to  occur  in 
the  audience(s)  based  on  participation 
in  the  program,  not  in  terms  of  what  the 
program  will  deliver, 

(b)  Instructional  Methodology/ 
Strategies:  Fully  explain  the 
instructional/educational  method  or 
strategy  to  be  implemented  including 
appropriateness  for  audience  and 
learning  environment.  Explanation 
should  demonstrate  knowledge  of  how 
people  learn  and/or  interact  in  a 
mediated  environment. 

(c)  Detailed  outline  of  subject-matter 
content/curriculum  to  be  included  in 
the  program. 

(d)  Production  Techniques:  Provide 
detailed  explanation  of  production 
techniques  used  in  producing  and 
delivery  of  program.  It  should  be  clear 
from  the  narrative  how  subject-matter 
content,  instructional  method/strategy, 
and  production  will  be  integrated. 

(e)  Multiple  Media/Wrap-Around: 
Applicants  are  encouraged  to  use  a  full 
range  of  available  option  in  support/and 
delivery  of  projects  such  as  satellite 
video  teleconferencing,  audio 
conferencing,  computer  mediated 
instruction,  and  Internet  electronic 
communication  network  with  print 
materials  available  in  digital  format  for 
future  reference/modification.  Fully 
describe  the  use  of  multiple  media 
delivery  modes  and  any  plans  for 
integration  in  wrap-around  programs. 

(fl  Interactivity:  Fully  describe  the 
expected  level  of  interactivity  necessary 
based  on  principles  underlying 
teaching-learning  transaction,  sound 
instructional  design,  and  mode  of 
delivery  used. 

(g)  Program  Evaluation:  Describe  both 
formative  and  summative  design  for 
evaluating  success  in  meeting  Teaming 
objective(s)  listed  under  (a).  In  addition, 
describe  strategy  for  evaluating  overall 
effectiveness  of  program  delivery  in 
terms  such  as  teaching  and  learning 
style,  behavior  change/problem-solving, 
immediate  application,  meeting  learner 
need,  and  potential  for  replication. 

(h)  Promotion  and  Marketing: 

Describe  how  the  educational  effort  will 
be  promoted  and  marketed  to  target 
audience(s)  identified  such  as  marketing 
strategy,  methods  of  promotion  (print, 


media  flyers,  radio),  collaborative 
efforts,  and  time  line. 

Proposal  Preparation 

(a)  Proposal  Cover  Page 

(1)  Title  of  Proposal 

The  title  of  the  proposal  must  be  brief 
(80-character  maximum)  yet  represent 
the  major  thmst  of  the  project. 

(2)  Other  Information 

Include  the  following  information  on 
the  proposal  cover  page: 

(a)  Name,  address,  telephone,  fax 
number,  and  e-mail  address  of  applicant 
and  project  director. 

(b)  Signatures  and  date.  The  cover 
page  must  contain  the  original 
signatures  of  the  Project  Director  and 
the  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant’s  time  and  other  relevant 
resources. 

(c)  Project  Summary.  Each  proposal 
must  contain  a  200  work  abstract 
containing  a  brief  description  of  the 
project.  The  abstract  should  describe  the 
situation,  targeted  audience,  purpose  of 
project,  program  goal,  methodology,  and 
expected  outcomes  of  the  project. 

Project  Description 

The  project  goal(s)  and  objectives(s) 
must  be  clearly  stated  in  the  proposal. 
This  narrative  portion  of  the  application 
must  not  exceed  15  pages.  Business  plan 
require  for  proposals  submitted  under 
the  Program  Delivery  category  are  not  to 
exceed  20  pmges.  Proposals  for  all 
categories  must  include  the  following 
components: 

(1)  Project  Need 

Each  proposal  must  contain  a  clear 
and  concise  statement  identifying  the 
background  and  situation  leading  to  the 
project  need,  goai(s)  and  supporting 
objectives. 

(2)  Audience  Description 

Describe  targeted  audience(s)  for 
whom  the  project  will  be  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  audience. 

(3)  Partnerships  and  Collaboration 

Describe  partnerships  and 
collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
learner,  institution,  agency,  state, 
nation. 

(4)  Staffing  Pattern  and  Procedure 

Describe  the  staff  needed  for  project 
administration,  instructional  design/ 


curriculum  development,  production, 
evaluation,  and  marketing/promotion. 
Narrative  should  demonstrate  that 
staffing  and  implementation  procedure 
will  result  in  an  integrated  approach 
involving  content  specialists, 
instructional  designers,  and  quality 
production  resources.  Provide  an 
outline  (management  plan) 
demonstrating  integration. 

(5)  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  funding  sources  and  itemize  costs  by 
the  following  line  items:  salary  costs, 
fringe  benefits  costs,  equipment, 
materials  and  supplies,  travel, 
publication/printing/duplication  costs, 
computer  costs  and  all  other  costs. 

While  some  funds  are  available  for  the 
acquisition  and  installation  of 
telecommunications  transmission 
facilities,  applicants  are  cautioned  that 
no  more  than  10  percent  of  the  funds 
available  may  be  awarded  for  that 
purpose. 

Funds  may  be  requested  under  any  of 
the  line  items  listed  above  provided  that 
the  item  or  service  for  which  support  is 
requested  is  identified  as  necessary  for 
successful  conduct  of  the  project,  is 
allowable  under  the  authorizing 
legislation  and  the  applicable  Federal 
cost  principles,  and  is  not  prohibited 
under  any  applicable  Federal  statute. 
Salaries  of  project  personnel  who  will 
be  working  on  the  project  may  be 
requested  in  proportion  to  the  effort 
they  wilt  devote  to  the  project. 

Proposal  Submission 
(a)  What  To  Submit 

An  original  and  two  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  supper  left  hand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

Proposals  may  also  be  submitted 
electronically  via  the  Internet  in 
addition  to  the  required  hard  copy 
version  to  the  address  listed  below.  To 
obtain  a  copy  of  the  electronic 
application  submission  information, 
send  an  electronic  mail  message  to: 
ALMANAC@esusda.gov.  In  the  body  of 
the  message,  type  the  following  one- 
line-only  message:  send  aft-guidelines. 
To  submit  a  copy  of  your  proposal 
electronically,  send  an  ascii  text  version 
to:  atf-proposal@esusda.gov. 
Additionally,  when  submitting 
electronically,  applicants  are  still 
required  to  submit  three  copies  of  the 
Proposal  Cover  Page  which  contains 
original  signatures  and  date  (i.e.,  three 
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cover  pages  with  original  signatures  and 
date  must  be  submitted  even  though 
electronic  submission  is  used). 

(b)  Where  and  When  to  Submit 

Proposals  submitted  through  regular 
mail  must  be  postmarked  by  July  1, 

1994  and  sent  to: 

By  Surface  Mail  (U.S.  Postal  Service): 
Extension  Service,  USDA  Cooperative 
Management  Staff,  Cooperative  Funds 
^  Division,  Ag  Box  0995,  Washington, 

DC  20250-0995 

By  Overnight  Mail  or  Courier:  Extension 
Service,  USDA,  Cooperative 
Management  Staff,  Cooperative  Funds 
Division,  2nd  Floor  Mezzanine, 

Cotton  Annex,  300 — 12th  Street,  SW., 
Washington,  DC  20250-0995. 

Hard  copy  delivered  proposals  must 
be  received  by  July  1. 1994.  Proposals 
submitted  electronically,  in  addition  to 
the  required  hard  copy  Proposal  Cover 
Pages,  must  be  received  by  July  1, 1994. 

Proposal  Review,  Evaluation,  and 
Disposition 

(a)  Proposal  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  the  solicitation  guidelines  will 
be  eliminated  from  competition.  All 
accepted  proposals  will  be  reviewed  by 
a  peer  review  panel  comprised  of  full¬ 
time  Federal  employees  and  will  be 
evaluated  objectively. 

The  peer  review  panel  will  be 
selected  and  organized  to  provide 
maximum  expertise  and  objective 
judgment  in  the  evaluation  of  proposals. 
In  the  event  the  number  of  proposals 
accepted  outnumber  dollars  available, 
proposals  wdll  be  ranked  and  support 
levels  will  be  recommended  by  the 
panel(s)  within  the  limitation  of  total 
funding  available  in  Fiscal  year  1994. 

(b)  Evaluation  Criteria 

In  evaluating  the  proposal,  the  peer 
review  panel  will  take  into  account  the 
degree  to  which  the  proposal 
demonstrates  the  following: 

(1)  High  priority  national  need/issue 
as  documented  in  the  proposal — 20  pts 

(2)  Degree  to  which  pro)ect  is  matched 
to  audience  needs/characteristics 
including  modular  approach  and 
adaptation  for  meeting  needs  of  more 
than  one  audience  (appropriate  multiple 
use  designs  will  be  given  highest 
consideration) — 20  pts 

(3)  Sophistication  of  in.structional 
design  (Application  Categories  (b)  &  (c) 
only)  including: — 20  pts 

•  Incorporation  of  instructional 
design  knowledge-base; 


•  Learner  objectives: 

•  Selection  of  instructional  strategy/ 
methods  and  delivery; 

•  Selection  of  production  techniques; 

•  Level  of  interactivity  appropriate  to 
instructional  method  and  delivery; 

•  Appropriate  combination  of 
multiple  media. 

(4)  Degree  to  which  project  reflects 
partnerships  with  other  land  grant 
institutions  and  appropriate 
organizations  and  agencies — 10  pts 

(5)  Demonstrated  expertise  of 
individuals  providing  project  content 
and  satellite-delivered  material, 
including  on-air  delivery  skills — 10  pts 

(6)  Demonstrated  interdisciplinary 
approach  as  appropriate  to  topic — 10  pts 

(7)  Formative  and  summative 
evaluation  strategy  contributing  to 
further  development  of  improved 
distance  education  programming — 10 
pts 

(8)  Degree  to  which  project  is  an 
integrated  and  innovative  approach  to 
meet  an  identified  high  priority  need — 
10  pts 

In  addition,  preference  will  be  given 
proposals  that: 

(1)  are  submitted  by  institutions 
affiliated  with  an  established 
agricultural  telecommunications 
network  that  distributes  programs  to  a 
wide  geographical  area;  or 

(2)  demonstrate  the  need  for  such 
assistance,  taking  into  consideration  the 
relative  needs  of  all  applicants  and  the 
financial  ability  of  the  applicants  to 
otherwise  secure  or  create  the 
telecommunications  system. 

(c)  Proposal  Disposition 

When  the  peer  review  panel  has 
completed  its  deliberations,  the  LISDA 
program  coordinator,  based  on  the 
recommendations  of  the  peer  review 
panel,  will  recommend  to  the  Awarding 
Official  that  the  project  be  (a)  approved 
for  support  from  currently  available 
funds  or  (b)  declined  due  to  insufficient 
funds  or  unfavorable  review. 

USDA  reserves  the  right  to  negotiate 
with  the  Project  Director  and/or  the 
submitting  entity  regarding  project 
revisions  (e.g.,  reductions  in  scope  of 
work),  funding  level,  or  period  of 
support  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year  and 
remaining  copies  will  be  destroyed. 


Supplementary  Information 

(a)  Federal  Assistance  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  awards  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  these  solicitation  and 
application  guidelines. 

The  date  specified  by  the  awarding 
official  as  the  beginning  of  the  project 
period  shall  be  not  later  than  September 
30, 1994. 

All  funds  awarded  under  the  Program 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  awarded  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 
conditions  of  any  resulting  award,  the 
applicable  Federal  cost  principles,  and 
the  Department’s  Federal  assistance 
regulations. 

(b)  Obligation  of  the  Federal 
Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any 
Federal  assistance  commits  or  obligates 
the  United  States  in  any  way  to  provide 
further  support  of  a  project  or  any 
portion  thereof. 

(c)  Applicable  Federal  Statutes  and 
Regulations  That  Apply 

Federal  statutes  and  regulations  that 
apply  to  Federal  assistance  proposals 
considered  for  review  or  grants  awarded 
under  the  Program  include,  but  are  not 
limited  to,  the  following; 

7  CFR  part  lb — USDA  Implementation 
of  the  National  Environmental  Policy 
Act; 

7  CFR  part  3 — USDA  Implementation  of 
OMB  Circular  A-129  regarding  debt 
collection; 

7  CFR  part  1.1 — USDA  Implementation 
of  the  Freedom  of  Information  Act; 

7  CFR  part  15,  Subpart  A — USDA 
Implementation  of  title  VI  of  the  Civil 
Ri^ts  Act  of  1964; 

7  CFR  part  3015 — USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e.. 
Circular  Nos.  A-110,  A-21,  and  A- 
122)  and  incorporating  provisions  of 
31  U.S.C.  6310-6308  (formerly,  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  P.L.  95-224), 
as  well  as  general  policy  requirements 
applicable  to  recipients  of 
Departmental  financial  assistance; 

7  CFR  part  3016 — USDA  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments; 

7  CFR  part  3017,  as  amended — USDA 
Implementation  of  Governmentwide 
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Debarment  and  Suspension 
(nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

7  CFR  part  3018— USDA 
Implementation  of  New  Restrictions 
on  Lobbying.  Imposes  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 

7  CFR  part  3051 — Audits  of  Institutions 
of  Higher  Education  and  Other 


Nonprofit  Institutions  (58  Fed.  Reg. 
41,410  [August  3, 19931), 
implementing  OMB  Circular  A-133, 
“Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions”; 

29  U.S.C.  794,  Section  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  15B  (USDA  implementation  of 
the  statute),  prohibiting 
discrimination  based  upon  physical 
or  mental  handicap  in  Federally 
assisted  programs;  and. 


35  U.S.C.  200,  et  seq. — Bayh-Dole  Act 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of 
small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing  regulations 
are  contained  in  37  CFR  part  401). 

John  S.  Bottum, 

Acting  Associate  Administrator,  Extension 

Service. 

IFR  Doc.  94-12003  Filed  5-17-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Parts  383,  390,  and  391 
[FHWA  Docket  No.  MC-92-13] 

RIN  2125-AC93 

Violations  of  Out-of-Service  Orders  by 
Commercial  Motor  Vehicle  Operators; 
Disqualifications  and  Penalties 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  by  making  a 
conviction  of  any  violation  of  an  out-of- 
serv'ice  order  by  a  driver  of  a 
commercial  motor  vehicle  (CMV)  a 
disqualifying  offense.  Such  a  conviction 
will  result  in  suspension,  revocation,  or 
cancellation  of  the  driver’s  commercial 
driver’s  license  (CDL),  or 
disqualification  by  the  FHWA,  for  a 
period  of  time  from  90  days  to  five 
years.  Civil  monetary  penalties  are 
provided  for  both  drivers  and  their 
employers.  This  rule  implements 
section  4009  of  the  Motor  Carrier  Safety 
Act  of  1991  and  responds  to  a  petition 
filed  by  the  Commercial  Vehicle  Safety 
Alliance  (CVSA)  on  June  22, 1990.  A 
State’s  failure  to  adopt  the  requirements 
of  this  rule  will  result  in  a  withholding 
of  Federal-aid  highway  funds.  This 
action  will  deter  the  illegal  operation  of 
CMVs  in  violation  of  an  out-of-service 
order.  • 

EFFECTIVE  DATE:  June  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
W.  Teresa  Dogged,  Driver  Standards 
Division,  Office  of  Motor  Carrier 
Standards  (202)  366-4009,  or  Mr.  David 
Sett,  Office  of  the  Chief  Counsel,  (202) 
366-0834,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  15, 1993,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (58  FR  4640)  that 
would  amend  49  CFR  parts  383,  390, 
and  391  to  make  a  conviction  of  any 
violation  of  an  out-of-service  order  by  a 
driver  of  a  commercial  motor  vehicle 
(CMV)  a  disqualifying  offense.  Such  a 
conviction  will  result  in  suspension, 
revocation,  or  cancellation  of  the 
driver’s  commercial  driver’s  license 
(CDL),  or  disqualification  by  the  FHWA, 


for  a  period  of  time  from  90  days  to  five 
years.  Civil  monetary  penalties  were 
also  proposed  for  both  drivers  and  their 
employers.  The  NPRM  responded  to 
section  4009  of  the  Motor  Carrier  Act  of 
1991  (49  U.S.C.  app.  2718),  which 
directed  the  Secretary  of  Transportation 
to  establish  sanctions,  penalties,  and 
disqualifications  relating  to  violations  of 
out-of-serv'ice  orders  by  persons 
operating  commercial  motor  vehicles. 

The  statute  specifies  that  any  operator 
of  a  CMV  who  is  convicted  of  a  first 
violation  of  an  out-of-service  order  is  to 
be  disqualified  for  no  less  than  90  days. 
Subsequent  violations  would  lead  to 
disqualification  periods  of  from  one  to 
five  years.  The  statute  also  sets  forth 
civil  penalties  of  not  less  than  $1,000  for 
drivers  who  are  convicted  of  a  violation 
of  an  out-of-service  order,  and  of  not 
more  than  $10,000  for  employers  who 
are  convicted  of  know'ingly  allowing  a 
driver  to  violate  an  out-of-service  order. 
Finally,  the  statute  added  State  adoption 
and  enforcement  of  the  penalties  for 
out-of-service  violations  to  the  list  of 
conditions  necessary  to  achieve 
“substantial  compliance”  with  section 
12009(a)  of  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  and  thereby 
avoid  a  withholding  of  apportioned 
Federal-aid  highway  funds.  49  U.S.C. 
app.  2708,  2710. 

"The  NPRM  also  responded  to  a  June 
22, 1990,  petition  filed  by  the 
Commercial  Vehicle  Safety  Alliance 
(CVSA),  to  include  violations  of  out-of- 
service  orders  as  disqualifying  offenses 
under  the  provisions  of  the  CDL 
program.  The  CVSA  is  an  alliance  of 
CMV  safety  enforcement  officials  from 
the  United  States,  the  Canadian 
provinces  and  territories,  and  the 
Federal  government  of  Mexico. 

Applicability 

This  rulemaking  adds,  to  49  CFR  part 
383  of  the  FMCSRs,  disqualification 
periods  and  civil  penalties  for  drivers, 
and  civil  penalties  for  employers,  who 
violate  out-of-service  orders.  Part  383 
generally  encompasses  every  driver  of  a 
motor  vehicle  that — 

(1)  Has  a  gross  combination  weight 
rating  (GCWR)  of  26,001  or  more 
pounds,  inclusive  of  a  towed  vehicle 
with  a  gross  vehicle  weight  rating 
(GVWR)  over  10,000  pounds; 

(2)  Has  a  GVWR  of  26,001  pounds  or 
more; 

(3)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driver;  or 

(4)  Is  of  any  size  and  is  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act 
and  which  is  required  to  be  placarded 
under  the  Hazardous  Materials 


Regulations  (49  CFR  part  172,  subpart 
F). 

No  exceptions  to  the  applicability  ot 
CDL  requirements  are  provided  in  the 
regulations.  Pursuant  to  the  waiver 
authority  granted  in  section  12013  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986,  however,  the  FHWA,  on 
September  26, 1988,  issued  specific 
waiver  provisions  covering  active-duty 
military  personnel  and,  at  each  States 
discretion,  certain  farmers,  firefighters, 
and  operators  of  emergency  equipment 
(53  FR  37313).  Similarly,  on  April  17, 
1992,  the  FHWA  issued  a  notice  of  final 
disposition  authorizing  States  to  exempt 
certain  employees  of  farm-related 
service  industries  from  CDL  knowledge 
and  skills  testing,  allowing  them  to 
obtain  a  restricted  CDL  (57  FR  13650). 
Employees  of  farm-related  service 
industries  are  still  subject  to  all  other 
CDL  requirements.  For  these  groups,  the 
FHWA  found  that  the  waivers  were  not 
contrary  to  the  public  interest  and 
would  not  diminish  the  safe  operation 
of  commercial  motor  vehicles. 

To  preserve  consistency  between  49 
CFR  part  383  (the  CDL  rules)  and  49 
CFR  part  391  (qualifications  of  drivers), 
this  action  will  also  extend  the  purview 
of  these  regulations  requiring 
disqualifications  for  violations  of  out-of¬ 
service  orders  to  drivers  of  CMVs  as 
defined  in  49  CFR  390.5.  This  extension 
will  affect  all  vehicles  with  a  GVWR  or 
GCWR  greater  than  10,000  pounds.  This 
extension,  based  upon  the  FHWA’s 
authority  to  establish  minimum  safety 
standards  for  CMVs,  49  U.S.C.  3102,  49 
U.S.C.  app.  2505,  reflects  the  FHWA’s 
belief  that  a  smaller  vehicle  operating 
w'hile  designated  es  an  “imminent 
hazard”  presents  the  same  kind  of  safety 
risk  as  a  larger  vehicle.  Drivers  of  CMVs 
with  a  GVWR  or  GCWR  greater  than 
10,000  pounds  are  already  subject  to 
civil  penalties  for  violating  out-of¬ 
service  orders,  as  described  in  appendix 
A  (IV)  to  part  386.  The  driver 
disqualifications  set  forth  in  this 
rulemaking  w'ill  serve  as  an  additional 
inducement  to  refrain  from  illegally 
operating  a  CMV  in  violation  of  an  out- 
ofrservice  order. 

Definition 

Out-of-service  orders  are  issued  in 
various  forms.  Operations  out-of-service 
orders  result  from  a  Safety  or 
Compliance  Review  conducted  by  the 
FHWA  or  an  authorized  enforcement 
officer  of  a  State  or  local  jurisdiction. 
Upon  a  finding  of  repeated  failure  to 
come  into  compliance  with  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  despite  multiple  enforcement 
actions,  operations  out-of-service  orders 
direct  a  motor  carrier  to  cease  all  or  that 
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part  of  the  motor  carrier’s  operations 
constituting  an  imminent  hazard  to 
safety.  Additionally,  hazardous 
materials  and  passenger  carriers 
assigned  unsatisfactory  safety  ratings  are 
given  45  days  to  improve  their  ratings 
or  have  such  operations  ordered  out  of 
service.  49  CFR  385.13. 

Out-of-service  orders  may  also  be 
issued  with  respect  to  particular  drivers’ 
or  vehicles,  rather  than  for  the  overall 
operations  of  a  motor  carrier.  The 
CVSA,  in  cooperation  with  the  FHWA, 
has  established  the  North  American 
Uniform  Out-of-Service  Criteria 
governing  driver,  vehicle,  and 
hazardous  materials  out-of-service 
conditions.  See  49  CFR,  chapter  III, 
subchapter  B,  appendix  G  for  a 
comparison  of  the  out-of-service  criteria 
and  the  FHWA’s  periodic  inspection 
standards.  Driver  out-of-service  criteria 
identify  driver  violations  that  render  the 
CMV  operator  unqualihed  to  drive  or 
required  the  operator  to  be  ordered  out- 
of-service.  Vehicle  out-of-service  criteria 
identify  critical  vehicle  inspection  items 
and  provide  procedures  for  safety 
inspectors  to  place  vehicles  in  an  out- 
of-service  category.  The  hazardous 
materials  out-of-service  criteria 
delineate  similar  items  of 
noncompliance,  but  are  specifically 
designed  to  abate  unsafe  conditions 
which  may  be  particular  to  carriage  of 
hazardous  materials.  The  States  and 
jurisdictions  which  are  members  of  the 
CVSA  apply  these  out-of-service  criteria 
through  the  use  of  common  inspection 
standards.  The  great  majority  of  these 
inspections  are  conducted  at  roadside 
facilities. 

Discussion  of  Comments 

The  NPRM  generated  47  comments 
from  interested  parties,  including:  26 
States,  4  State  associations,  2  motor 
carrier  companies,  2  trade  associations, 

6  agricultural  associations,  2  local 
representatives  of  the  California  United 
Transportation  Union,  a  truckdriver,  a 
member  of  a  custom  harvester 
organization,  the  National  School 
Transportation  Association,  the 
Chemical  Waste  Transportation 
Institute,  and  the  American  Trucking 
Associations  (ATA).  The  comments 
were  generally  supportive  of  the 
FHWA’s  efforts  to  make  any  violation  of 
an  out-of-service  order  by  a  driver  of  a 
CMV  a  disqualifying  offense  resulting  in 
the  loss  of  a  CDL,  or  disqualification  by 
the  FHWA.  Also,  the  commenters  were 
supportive  of  the  need  for  appropriate 
monetary  sanctions  for  both  drivers  and 
motor  carriers  who  violate  out-of-service 
orders. 

The  commenters  raised  issues  in  five 
general  categories:  (1)  Penalty  structure: 


(2)  types  of  offenses;  (3)  substantial 
State  compliance;  (4)  CMV  weight 
threshold;  and  (5)  notification  system 
for  enforcement. 

Penalty  Structure 

Twenty-two  comments  were  received 
regarding  the  penalties  proposed  in  the 
NPRM  for  violations  of  out-of-service 
orders.  A  number  of  the  commenters 
stated  that  the  FHWA  should  utilize  the 
existing  penalty  structure  for  serious 
traffic  violations  in  49  CFR  383.51(c) 
(60-day  disqualification  for  a  second 
offense,  120  days  for  a  third).  The 
Secretary  of  State  of  Illinois  correctly 
noted  tl\at  the  proposal  elevates 
violations  of  out-of-service  orders  above 
serious  traffic  violations  in  terms  of 
penalties,  opining  that  an  unintended 
effect  might  be  to  dilute  the  importance 
of  other  serious  traffic  violations. 

Most  of  the  commenters  favored  the 
proposed  90-day  disqualification  for  the 
first  conviction  of  an  out-of-service 
order.  Six  commenters  stated,  however, 
that  the  five-year  disqualification  for  a 
second  or  subsequent  violation  of  an 
out-of-service  order  is  excessive.  For 
example,  the  North  Carolina  Department 
of  Motor  Vehicles  (DMV)  stated  that  the 
proposal  would  result  in  an  excessive 
adverse  economic  impact  on  the  driver. 
Several  commenters  suggested  that 
unduly  harsh  penalties  might  actually 
discourage  convictions  for  second 
violations.  North  Carolina  DMV  suggests 
the  five-year  disqualification  for  second 
or  subsequent  violations  be  reduced  to 
one  year,  with  a  third  violation  carrying 
a  more  severe  penalty,  such  as  a  five- 
year  disqualification.  The  ATA  agreed 
with  this  more  graduated  scale, 
including  a  period  of  not  less  than  two 
years  nor  more  than  five  years  for  a 
third  or  subsequent  offense. 

Several  States  also  suggested  giving 
the  States  a  range  of  disqualification 
periods  to  apply.  The  Wisconsin 
Department  of  Transportation  stated 
that  its  legislature  may  resist  the 
absolute  five-year  disqualification 
period  for  second  or  subsequent 
convictions.  Wisconsin  suggests 
allowing  the  courts  to  e.\ercise 
discretion  to  order  a  shorter  period 
where  the  situation  warrants. 

The  Wyoming  Department  of 
Transportation  (DOT)  expressed 
concern  that  there  is  no  timeframe 
provided  for  the  enhanced  jjenalty  for  a 
second  or  subsequent  conviction  for 
violating  an  out-of-service  order,  under 
the  proposal,  the  more  severe  penalty 
for  a  subsequent  violation  applies 
regardless  of  the  time  lapse  between  the 
first  and  subsequent  violations.  The 
Wyoming  DOT  believes  that  although 
convictions  may  remain  on  a  driver’s 


record  for  a  lifetime,  a  hearing  officer 
may  very  well  refuse  to  order  a  five-year 
disqualification  for  offenses  that 
occurred  20  to  50  years  apart.  The 
Wyoming  DOT  suggests  that  a 
reasonable  timeframe  for  enhanced 
penalties  for  subsequent  violations  be 
included. 

Several  commenters  suggested  more 
severe  sanctions  based  on  the  nature  of 
the  violation.  Two  States  commented 
that  the  penalties  should  be  more  severe 
w'hen  violation  of  an  out-of-service 
order  results  in  an  injury  or  fatality.  The 
CVSA  suggests  a  longer  disqualification 
period,  at  least  180  days,  for  a  first 
violation  involving  vehicles 
transporting  placardable  loads  of 
hazardous  materials  or  transporting 
passengers. 

With  respect  to  the  civil  penalties  for 
violating  out-of-service  orders,  most 
commenters  agreed  that  civil  penalties 
should  be  assessed  for  both  employees 
and  employers  who  violate  out-of¬ 
service  orders.  All  commenters  noted 
the  disparity  between  the  penalties 
imposed  on  the  driver  and  the 
employer.  The  proposal  included  a 
$1,000  minimum  penalty  for  drivers, 
with  no  maximum,  and  a  $10,000 
maximum  penalty  on  employers,  with 
no  minimum.  This  creates  the  potential 
for  a  motor  carrier  to  be  assessed  a  lessor 
penalty  than  a  driver  for  violating  an 
out-of-service  order.  Furthermore,  by 
making  violation  of  any  out-of-service 
order  by  the  driver  a  per  se  offense,  the 
NPRM  would  hold  drivers  to  a  higher 
standard  than  motor  carriers,  for  which 
knowledge  is  a  necessary  element. 
Several  commenters  suggested 
providing  a  minimum  employer  p)enalty 
at  least  equal  to  the  $1,000  penalty 
imposed  on  drivers  and  adding  an 
intent  requirement  to  the  driver 
violation. 

The  Owner-Operator  Independent 
Drivers  Association  (OOIDA)  stated  that 
the  disqualification  of  a  driver  from 
operating  a  commercial  motor  vehicle  is 
a  sufficient  penalty  to  deter  drivers  from 
operating  an  out-of-service  vehicle, 
obviating  the  need  for  civil  penalties. 
The  ATA,  while  supporting  the  concept 
of  driver  penalties,  suggested  waiving 
the  statutory  minimiun  penalty  of 
$1,000  for  drivers  in  favor  process 
which  considers  all  relevantiactors  and 
affords  the  flexibiUty  to  assess  a  lower 
penalty  where  warranted.  The  ATA 
noted  that  $1,000  is  the  maximum 
penalty  for  violation  of  an  out-of-service 
order  in  the  CVSA  schedule  of 
retiommended  {>enalties. 

FHWA  Response:  Under  49  U.S.C. 
app.  2718,  the  FHWA  must  establish  a 
new  category  of  disqualifications  and 
penalties  for  violations  of  out-of-service 
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orders.  Because  the  disqualification 
periods  mandated  by  the  Congress  for 
violations  of  out-of-service  orders  are 
different  from  the  periods  for  serious 
traffic  offenses  and  other  violations 
already  appearing  in  §  383.51(b)  and  (c), 
they  will  be  placed  in  a  new  paragraph 
(d)  in  the  revised  structure  of  §  383.51. 
The  FHWA  has  no  discretion  to  include 
violations  of  out-of-service  orders  as 
serious  traffic  offenses  subject  to  lesser 
disqualification  periods  than  those 
required  by  49  U.S.C.  app.  2718.  The 
statute  requires  that  disqualification  for 
a  first  violation  of  an  out-of-service 
order  be  for  a  period  of  at  least  90  days, 
and  that  subsequent  violations  carry 
disqualification  for  periods  of  from  one 
to  five  years. 

Within  these  parameters,  however,  49 
U.S.C.  app.  2718  grants  the  FHWA 
flexibility.  The  proposal  incorporated 
this  flexibility  by  setting  the  periods  for 
second  or  subsequent  violations  of  out- 
of-service  orders  at  the  statutory 
maximum  of  five  years.  The  FHWA 
acknowledges  the  severity  of  the 
penalties  proposed,  and  especially  the 
potential  impact  upon  a  driver’s 
livelihood,  but  believes  that  a  violation 
of  an  out-of-service  order  presents  an 
imminent  hazard  to  highway  safety  and 
must  be  treated  accordingly.  The  FHWA 
further  acknowledges  the  importance  to 
the  States  of  ensuring  fairness  and 
judicial  cooperation  in  the  process  by 
allowing  judges  a  measure  of  discretion 
in  setting  sanctions. 

In  balancing  these  concerns,  the 
FHWA  finds  that  a  more  graduated 
penalty  structure,  allowing  judicial 
discretion,  meets  the  needs  of  all  sides, 
is  consistent  with  the  current  structure 
of  CDL  requirements,  and  is  within  the 
scope  of  the  congressional  mandate.  The 
disqualification  periods  provided  in  the 
final  rule  are  accordingly  changed  to  the 
following:  (1)  First  violation — a  driver 
who  is  convicted  of  a  first  violation  of 
an  out-of-service  order  is  disqualified 
for  a  period  of  not  less  than  90  days  and 
not  more  than  one  year,  (2)  Second 
violation — a  driver  who  is  convicted  of 
two  violations  of  out-of-service  orders  in 
separate  incidents  is  disqualified  for  a 
period  of  at  least  one  year  and  not  more 
than  five  years,  and  (3)  Third  or 
subsequent  violations — a  driver  who  is 
convicted  of  three  or  more  violations  of 
out-of-service  orders  in  separate 
incidents  is  disqualified  for  a  period  of 
at  least  three  years  and  not  more  than 
five  years.  Consistent  with  the  structure 
of  CDL  requirements,  these 
disqualification  periods  are  minimum 
standards  and  the  States  are  free  to 
impose  more  stringent  sanctions. 

The  statute  is  silent  regarding  the  time 
between  first  and  subsequent  violations. 


The  proposal  would  attach  the  more 
severe  disqualification  periods 
regardless  of  the  time.  The  FHWA 
agrees  with  the  commenters  that, 
consistent  with  the  sanctions  for  serious 
traffic  violations,  a  reasonable 
timeframe  should  be  added  to  the  rule. 
Therefore,  the  FHWA  is  setting  a  10- 
year  limit  for  the  enhanced  penalty  for 
second  or  subseouent  violations. 

In  evaluating  tne  suggestions  to  tailor 
sanctions  to  the  nature  of  the  violation, 
the  FHWA  agrees  that  the  sanctions 
should  be  more  severe  when 
transporting  hazardous  materials  or 
when  operating  motor  vehicles  designed 
to  transport  more  than  15  passengers, 
including  the  driver.  Section  383.51(b) 
currently  provides  for  increased 
sanctions  for  controlled  substance  and 
alcohol  violations  when  transporting 
hazardous  materials.  The  special 
potential  for  catastrophic  occurrences 
inherent  in  both  passenger  and 
hazardous  materials  transportation,  and 
the  consequent  need  for  greater 
deterrence  from  violations,  justify 
extending  the  increased  sanctions  to 
both  situations.  The  final  rule  provides 
for  a  disqualification  period  of  at  least 
180  days  for  a  first  violation  of  an  out- 
of-service  order,  and  from  three  to  five 
years  for  any  subsequent  violations, 
involving  the  transportation  of 
hazardous  materials  cr  the  operation  of 
motor  vehicles  designed  to  transport 
more  than  15  passengers,  including  the 
driver.  The  FHWA  believes  that  the 
operation  of  motor  vehicles  “designed 
to  transport”  more  than  15  passengers, 
including  the  driver,  is  consistent  with 
current  regulations  for  definitions  of 
“commercial  motor  vehicle”  in  part  383 
and  part  390. 

The  rule  provides  sanctions  for 
operating  any  commercial  motor  vehicle 
placed  out-of-service.  The  statute  does 
not  address  any  accidents  that  may 
occur  from  violating  out-of-service 
orders.  Therefore,  the  FHWA  does  not 
believe  that  the  length  of  the  periods  of 
disqualification  should  be  proportional 
to  the  accident  or  bodily  injury  caused 
by  the  violation.  Presumably,  State 
criminal  laws  would  apply  to 
intentional  violations  which  result  in 
injury. 

Finally,  the  final  rule  incorporates  the 
commenters’  suggestions  regarding 
maximum  and  minimum  civil  penalties 
and  driver  intent,  by  exercising  the 
Secretary’s  discretion  under  the  statute. 
The  rule  sets  a  range  of  penalties  of  not 
less  than  $1,000  nor  more  than  $2,500 
for  drivers  who  violate  out-of-service 
orders,  and  a  range  of  not  less  than 
$2,500  nor  more  than  $10,000  for 
employers.  The  $2,500  maximum 
penalty  for  drivers  is  consistent  with  49 


U.S.C.  521(b)(2)(B),  which  sets  a 
maximum  of  $2,500  for  various  CDL 
violations,  including  violations  of  out- 
of-service  orders  issued  under  49  CFR 
392.5  (Section  12008(d)(2)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986).  The  $2,500  minimum  penalty  for 
employers  ensures  that  employers  will 
not  be  assessed  lesser  penalties  than 
drivers,  and  is  consistent  with  the 
penalties  set  forth  in  49  U.S.C. 
521(b)(2)(A),  which  subjects  employers 
to  higher  civil  penalties  than  employees. 

Types  of  Offenses 

The  Michigan  Department  of  State 
(DOS)  made  several  comments  regarding 
the  offenses  defined  in  the  rule. 
Michigan  stated  that  the  rule  does  not 
appear  to  require  State  and  local 
jurisdictions  to  add  any  underlying, 
substantive  safety  standards,  the 
violation  of  which  would  lead  to  an  out- 
of-service  order,  to  its  motor  carrier 
regulations.  The  rule  merely  requires 
that  violations  of  out-of-service  orders 
under  existing  law  lead  to  driver 
disqualifications  and  CDL  suspensions. 
This  implies  that  a  State  must  also  add 
sections  to  its  regulations  which 
prohibit  violations  of  out-of-service 
orders.  Michigan  DOS  suggests  that  a 
section  containing  such  a  prohibition  be 
added  to  the  rule. 

Michigan  DOS  also  commented  that  it 
understood  the  proposed  definition  of 
“out-of-service  order”  in  §383.5  as 
referring  only  to  out-of-service  orders 
issued  under  Federal  law,  and  not  to 
such  orders  issued  under  State  or  local 
law. 

Michigan  DOS  further  commented  on 
the  “major  shift  in  responsibility” 
occasioned  by  the  rule’s  requirement 
that  States  regulate  and  sanction 
employers  for  the  first  time,  questioning 
whether  the  expansion  will  be  justified 
by  the  results.  Many  other  commenters 
supported  assessing  civil  penalties 
against  employers  that  knowingly 
violate  out-of-service  orders. 

FHWA  Response:  Michigan  DOS  is 
correct  that  the  rule  does  not  require 
any  changes  or  additions  to  substantive, 
underlying  safety  regulations  or  the 
manner  in  which  they  are  enforced.  The 
FHWA  strives  to  achieve  compatibility 
between  Federal  and  State  standards 
through  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  and  49 
CFR  part  355  (Compatibility  of  State 
Laws  and  Regulations  Affecting 
Interstate  Motor  Carrier  Operations). 
States  should  continue  to  enforce  their 
motor  carrier  safety  laws  and 
regulations  and  issue  out-of-service 
orders  as  they  are  doing  now.  The  nile 
also  does  not  require  changes  in  the 
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manner  in  which  States  detect  out-of¬ 
service  violations. 

What  the  rule  does  require  is  that 
whenever  any  out-of-  service  order  is 
violated,  sanctions  must  be  placed  on 
the  offending  party.  The  final  rule  is 
being  changed  to  clarify  that  tlie 
underlying  out-of-ser\'ice  order  includes 
those  issued  by  Federal,  State, 

Canadian,  Mexican,  and  local  officials 
under  Federal,  State,  Canadian, 

Mexican,  and  local  law.  The  proposed 
rule  referred  only  to  out-of-service 
orders  issued  under  Federal  law.  The 
statute,  however,  includes  no  such 
limitation.  In  practice,  under  the 
FederaiyState  partnership.  States  apply 
State  law  which  should  be  compatible 
with  the  FMCSRs.  Federal,  State, 
Canadian,  Mexican,  and  local 
jurisdictions  that  enforce  the  FMCSRs 
through  out-of-service  conditions,  such 
as  those  contained  in  the  current  CVSA/ 
FHWA  North  American  Uniform  Out-of- 
Service  Criteria,  should  consider 
violation  of  these  criteria  to  be  the  same 
as  violating  the  FMCSRs.  If  a  driver  is 
convicted  of  a  violation  of  any  out-of- 
service  order  under  such  compatible 
State  law,  the  sanctions  in  this  rule 
must  be  imposed. 

Currently,  the  FMCSRs  contain 
provisions  that  prohibit  the  operation  of 
a  CMV  if  the  driver  or  the  vehicle  is  not 
in  compliance  with  its  requirements. 
Therefore,  the  States  should  already 
have  in  their  laws,  through  the  Federal/ 
State  partnership  and  MCSAP,  similar 
prohibitions.  In  any  event.  States  must 
ensure  that  they  also  prohibit  operation 
of  vehicles  and  drivers  that  have  been 
placed  out-of-service,  or  make  any  other 
amendments  to  their  laws  that  are 
necessary  to  apply  the  required 
sanctions. 

Finally,  the  FHWA  recognizes  that 
currently  many  States  generally  do  not 
become  involved  in  enforcement  of 
safety  regulations  directly  against  the 
motor  carrier,  choosing  instead  to  focus 
efforts  on  roadside  enforcement  against 
vehicles  and  drivers.  By  statute,  the  rule 
adds  p>enalties  directed  at  motor  carriers 
that  knowingly  allow,  permit,  authorize, 
or  require  an  employee  to  violate  an  out- 
of-service  order. 

This  rule  does  not  mandate  any 
change  in  a  State’s  existing  enforcement 
procedures  toward  motor  carriers  whose 
drivers  violate  out-of-service  orders. 
However,  the  FHWA  does  view  the 
institution  of  additional  enforcement 
procedures  as  consonant  with  highway 
safety  goals,  and  encourages  the 
implementation  of  such  procedures  as 
are  legally  permissible  within  each 
State. 

The  FHWA  acknowledges  the 
jurisdictional  hurdle  facing  a  State 


seeking  to  sanction  a  motor  carrier 
whose  principal  place  of  business  is 
located  in  another  State.  Nothing  in  the 
rule,  however,  requires  a  State  to  change 
its  method  of  enforcement  or  of 
acquiring  jurisdiction  over  a  motor 
carrier  whose  principal  place  of 
business  is  located  in  another  State. 
Though  each  State  must  enforce 
violations  against  each  motor  carrier 
whose  principal  place  of  business  is 
located  within  the  State,  there  may  be 
instances  where  it  is  not  within  a  State’s 
capability  to  enforce  violations  against  a 
motor  carrier  whose  principal  place  of 
business  is  located  outside  of  the  State. 

In  these  instances.  States  are  encouraged 
to  report  evidence  of  out-of-service 
violations,  committed  by  motor  carriers 
whose  principal  place  of  business  is 
located  in  another  State,  to  the  FHWA 
for  enforcement  action. 

Substantial  Compliance 

Several  commenters  were  concerned 
with  State  responsibility  for 
implementing  the  rule.  Under  49  U.S.C. 
app.  2708(a)(21),  such  implementation 
is  the  22d  requirement  for  State 
participation  in  the  CDL  program. 
Failure  to  achieve  “substantial 
compliance’’  with  the  requirements  by 
October  1, 1993,  would  result  in  a  State 
having  apportioned  Federal-aid 
highway  funds  withheld  under  49 
U.S.C.  app.  2710.  All  eight  States 
commenting  on  the  issue  stated  that  it 
would  be  virtually  impossible  to  meet 
the  deadline.  Most  recommended  at 
least  a  two-year  extension  for 
compliance. 

For  example,  the  Maryland 
Department  of  Transportation  (DOT) 
stated  that  the  October  1, 1993,  deadline 
gives  States  insufficient  lead  time  to 
pass  appropriate  legislation  to 
incorporate  the  new  requirement. 
Maryland  DOT  recommends  that  the 
FHWA  extend  the  compliance  date  to 
September  30, 1996.  The  Utah 
Department  of  Public  Safety  is 
concerned  about  the  administrative 
processes  required  to  implement  the 
rule.  Implementation  would  necessitate 
substantial  changes  not  only  to  Utah’s 
law,  but  also  to  its  data  processing 
system,  its  driver  notification  letters, 
and  agreements  with  the  courts  to 
forward  conviction  information  to  the 
State  licensing  agencies,  among  other 
procedures. 

A  few  States  suggested  that  violations 
of  out-of-service  orders  should  simply 
not  be  an  item  for  substantial 
compliance.  They  stated  that  because 
States  and  the  CVSA  are  willing  to 
adopt  penalties  on  their  own,  it  should 
never  become  necessary  to  withhold 
apportioned  Federal-aid  highway  funds. 


FHWA  Response:  The  statute  added 
State  adoption  and  enforcement  of  the 
penalties  for  out-of-service  violations  to 
the  list  of  conditions  necessary  to 
achieve  substantial  compliance  with  49 
U.S.C.  app.  2708,  and  thereby  avoid 
having  apportioned  Federal-aid 
highway  hinds  withheld.  The  condition 
was  placed  in  §  2708(a)(21),  along  with 
enforcement  of  drinking  and  driving 
regulations.  The  two  conditions  differ 
enough  that  the  FHWA  regards  this  as 
the  22d  requirement  for  substantial 
compliance.  The  FHWA  believes  it 
would  be  contrary  to  the  public  interest 
to  waive  all  out-of-service  violations 
requirements  as  a  condition  for  State 
participation. 

The  FHWA  shares,  however.  State 
agencies’  concerns  with  regard  to  the 
October  1, 1993,  deadline,  which  was 
established  in  1986  for  items  in  the 
original  legislation  and  has  already 
passed.  The  FHWA  understands  the 
complexity  of  revising  State  legislation 
and  establishing  procedures  to 
incorporate  the  new  requirements  into 
existing  systems.  The  FHWA  is, 
therefore,  extending  the  deadline  for 
achieving  substantial  compliance  with 
the  22d  requirement  for  State 
participation,  added  as  an  item  for 
substantial  compliance  in  1991,  until 
October  1, 1996.  States  are  encouraged, 
of  course,  to  implement  changes  in  their 
laws  and  regulations  and  begin  State 
enforcement  prior  to  that  date.  States 
that  discover  out-of-service  violations 
before  adding  the  disqualification  and 
CDL  suspension  provisions  to  their  laws 
are  encouraged  to  forward  evidence  of 
the  violations  to  the  FHWA  for  possible 
institution  of  disqualification 
proceedings  under  Federal  law.  This 
matter  is  Killy  addressed  in  a  final  rule 
on  substantial  compliance  with  CDL 
requirements  published  elsewhere  in 
today’s  Federal  Register. 

The  substantial  compliance  NPRM 
suggested  a  two-year  extension  of  the 
deadline  (to  October  1, 1995)  for 
substantial  State  compliance  with  the 
22d  requirement  for  State  participation. 
However,  we  are  changing  the  date  to 
allow  three  years  for  State  compliance, 
thus  making  it  consistent  with  the  time 
period  required  by  Part  350,  Motor 
Carrier  Safety  Assistance  Program,  for 
States  to  adopt  new  requirements. 

Weight  Threshold 

Several  commenters,  including 
OOIDA,  agreed  with  the  concept  of  the 
FHWA  using  its  general  authority,  to 
regulate  motor  carrier  safety,  to  extend 
the  purview  of  the  regulations  requiring 
disqualifications  for  violations  of  out-of- 
service  orders  to  drivers  of  vehicles,  in 
interstate  commerce,  with  a  GVWR  of 
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greater  than  10,000  pounds.  The  OOIDA 
further  stated  that,  as  professional 
drivers  who  share  the  road  with  these 
vehicles,  its  members  believe  that  this 
category  of  vehicles  should  be  subject  to 
the  same  careful  regulation  as  their 
larger  counterparts. 

The  New  York  State  Police  stated  that 
since  the  Federal  (non-CDL)  definition 
of  a  CJvlV  (§  390.5)  includes  vehicles 
having  a  GVWR  of  less  than  26,000 
pounds,  and  allows  for  the  inspection 
and  placing  out-of-service  of  unsafe 
vehicles,  operators  of  such  vehicles 
should  also  be  subject  to  the  same 
sanctions  for  violations  as  those 
required  to  obtain  CDLs.  The  New  York 
State  Police  support  the  proposal 
because  it  goes  beyond  the  State’s 
present  requirements  and  establishes 
nationwide  uniformity  within  the  law 
enforcement  community. 

A  few  State  agencies,  including 
Maryland  DOT,  Delaware  Department  of 
Public  Safety  (DPS),  and  Wyoming  DOT 
stated  that  because  of  the  differences  in 
the  weight  thresholds  at  which  Q9L 
requirements  and  49  CFR  parts  390-399 
apply,  the  rule  should  apply  to  either 
CI)L  drivers  or  drivers  covered  by  those 
parts,  but  not  both.  The  Delaware  DPS  '■ 
recommended  that  the  out-of-service 
rule  apply  only  to  vehicles  over  26,000 
pounds  GVWR  in  order  to  avoid  conflict 
within  the  regulations  and  confusion  in 
the  industry. 

The  Michigan  DOS  commented  on  the 
crossover  effect  of  driver 
disqualifications  at  the  different  weight 
thresholds.  The  Michigan  DOS  stated 
that  the  scop>e  of  the  proposed  rule  may 
be  much  broader  than  the  present  CDL 
suspension  provisions,  since  it  appears 
a  driver  may  be  disqualified  for 
violating  an  out-of-service  order  issued 
while  operating  a  nonCDL-defined 
CMV.  While  the  present  CDL 
disqualification  provisions  require  that 
the  offense  be  committed  in  a  CDL- 
defined  CMV,  Michigan  DOS  believes 
the  proposed  rule  would  require  States 
to  enact  a  law  which  would  impose  a 
CDL  suspension  upon  a  driver  who  is 
convicted  of  violating  an  out-of-service 
order  while  operating  any  CMV,  CDL- 
type  or  otherwise. 

The  Ohio  Department  of  Highway 
Safety  (DHS)  commented  that  the 
inclusion  of  mandatory  disqualification 
sanctions  related  to  the  operation  of 
vehicles  having  a  GVWR  greater  than 
10,000  pounds  is  inconsistent  with  the 
minimum  testing  requirements  of  the 
CDL  program  which  do  not  apply  to 
CMVs  under  26,001  pounds.  The  Ohio 
DHS  stated  that  including  CM\'s  with  a 
GVWR  greater  than  10,000  pounds 
results  in  a  two-tiered  license 
sanctioning  system  at  the  State  level. 


with  CDL  license  disqualifications 
affecting  drivers  of  one  class  of  CMVs 
and  current  out-of-service  orders 
affecting  another  class  of  CMVs.  The 
Ohio  DHS  further  commented  that  in 
order  to  achieve  consistency  in  the  CDL 
program,  the  current  rules  need  to  be 
revised  to  include  a  new  definition  of 
commercial  motor  vehicle. 

FHWA  Response:  The  FHWA  believes 
that  operation  of  a  smaller  vehicle 
having  a  GVWR  between  10,001  and 
26,000  pounds,  which  has  been 
designated  as  an  imminent  hazard  to 
safety  and  placed  out  of  service, 
presents  the  same  kind  of  safety  risk  as 
a  larger  vehicle.  The  presence  or 
absence  of  a  CDL  requirement  does  not 
alter  this  fact.  The  extension  of  driver 
disqualification  periods  to 
transportation  covered  only  by  parts  390 
and  391  of  the  FMCSRs  should  serve  as 
an  additional  deterrent  to  operating  an 
imminently  hazardous  vehicle  or 
otherwise  violating  an  out-of-service 
order.  Civil  penalties  for  non-CDL 
violations  of  out-of-service  orders  are 
already  provided  in  appendix  A  to  part 
386  of  the  FMCSRs  and  are  not  included 
in  the  final  rule.  This  bifurcated 
structure,  with  CDL  and  non-CDL 
standards,  mirrors  the  structure  of 
disqualifications  for  driving  under  the 
influence  of  alcohol. 

The  FHWA  agrees,  however,  with  the 
comment  by  the  Michigan  DOS  that  the 
proposed  rule  did  not  specify  whether 
the  violation  need  be  committed  in  a 
CDL-defined  commercial  motor  vehicle 
for  a  CDL  license  suspension  to  apply. 
Section  383.51(d)  is,  therefore,  being 
amended  to  reflect  that  the  violation  of 
an  out-of-service  order  must  occur  in  a 
CDL-defined  vehicle,  as  provided  in  the 
statute.  This  does  not  mean,  however, 
that  the  underlying  violation  leading  to 
the  out-of-service  order  must  have  been 
committed  in  a  CDL-defined  vehicle. 

The  underlying  violation  may  have 
occurred  in  a  Q9L-defined  vehicle  or  a 
CMV  as  defined  in  §  390.5.  The 
definition  of  “out-of-service  order”  in 
§  383.5  expressly  refers  to  orders  issued 
under  the  FMCSRs  and  corresponding 
State  law,  which  generally  cover 
vehicles  of  10,001  pounds  or  greater. 

Of  course,  non-CDL  underlying 
violations  leading  to  CDL  penalties 
(suspension  or  revocation)  can  only 
arise  with  regard  to  driver  and 
operations  out-of-service  orders,  and  not 
with  those  placed  on  vehicles.  If  a 
nonCDL-defined  CMV  is  placed  out-of- 
service,  violation  of  the  order  by 
operating  the  vehicle  before  it  is 
repaired  would  not  occur  in  a  CMV  as 
defined  in  the  rule.  Therefore,  CDL 
penalties  would  not  apply.  A  part  391 
violation  may  have  occurred,  however. 


in  the  unlikely  event  that  a  CDL  holder 
in  a  15,000  pound  vehicle  is  placed  out 
of  service  under  §  395.13  for  driving  in 
excess  of  the  m.aximum  allowable  hours, 
and  then  operates  a  CDL-defined  CMV. 

In  this  situation,  the  driver’s  CDL  will 
be  suspended  or  revoked. 

The  States  would  be  responsible  for 
disqualification  of  CDL  drivers  who  are 
convicted  of  violating  out-of-service 
orders  while  operating  CDL-defined 
CMVs.  Disqualifications  for  violations  of 
out-of-service  orders  would  be  effected 
using  the  same  procedures  currently 
used  to  disqualify  drivers  for  being 
convicted  of  driving  while  under  the 
influence  of  alcohol  or  any  of  the  other 
disqualifying  offenses  found  in  49  CFR 
383.51. 

The  h’HWA  will  conduct 
disqualification  proceedings  against 
nonCDL  drivers  covered  by  the  FMCSRs 
under  49  CFR  part  386.  The  FHWA 
encourages  States,  when  promulgating 
the  rule  for  violating  out-of-service 
orders  for  purposes  of  substantial 
compliance  with  CDL  requirements,  to 
also  extend  the  applicability  of 
disqualifications  to  violations  of  out-of- 
service  orders  occurring  in  CMVs  as 
defined  in  §  390.5.  States  with 
regulations  which  are  compatible  with 
49  CFR  391.15  may  also  issue 
disqualifications  to  nonCDL  drivers. 

The  FHWA  urges  the  States  to 
disqualify  the  driver  by  whatever  means 
it  deems  necessary,  including  license 
withdrawal  or  suspension. 

Notification  System 

There  were  18  comments  on  this 
subject.  All  commenters,  including  the 
CVSA,  agreed  that  no  law  can  be  an 
effective  deterrent  unless  it  is 
enforceable.  The  CVSA  further  stated 
that  it  is  important  that  commercial 
motor  vehicle  inspectors  have 
immediate  access  to  information 
concerning  drivers  and  vehicles  that 
have  been  placed  out  of  service.  This, 
they  state,  might  require  the 
development  of  a  unique  information 
management  system  similar  to  the. 
Commercial  Driver’s  License 
Information  System  (CDLIS). 

Several  States  commented  on  the 
enforcement  of  violations  of  out-of¬ 
service  orders  and  notification  to  law 
enforcement  officials.  The  California 
Department  of  Motor  Vehicles 
supported  the  concept  of  increasing 
penalties  for  out-of-service  violations, 
however,  it  stated  that  the  NPRM  did 
not  address  how  law  enforcement 
agencies  throughout  each  State  would 
know  when  a  company  or  driver  is 
issued  an  out-of-service  order,  or  if  a 
company  or  driver  had  corrected  the 
problem  that  caused  the  violation.  The 
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Michigan  DOS  stated  that  new  offenses 
may  not  be  effectively  enforced  unless 
an  out-of-service  notification  system  is 
established. 

The  Ohio  DHS  commented  that  for 
those  States  which  have  separate 
licensing  and  FMCSRs  enforcement 
functions  relative  to  QDL  requirements 
and  which  do  not  currently  receive 
information  on  out-of-service  violations, 
the  ability  to  determine  administratively 
whether  out-of-service  violations  are 
received  is  the  initial  problem.  Ohio 
DHS  further  commented  that  the  States 
must  have  a  method  of  advising 
enforcement  officials  that  an  out-of¬ 
service  order  violation  exists. 

The  Maryland  DOT  commented  that 
since  the  FTIWA  does  not  communicate 
its  disqualification  penalties  to  the 
States,  a  new  paragraph  should  be 
added  to  part  391,  requiring  the  FHWA 
to  notify  the  driver’s  home  State  of  any 
driver  disqualifications  for  violations  of 
out-of-service  orders  under  the  FMCSRs. 

FHWA  Response:  The  FHWA  agrees 
that  effective  notification  systems  must 
be  developed  to  enable  States  to  quickly 
learn  of  violations  of  out-of-service 
orders.  The  FHWA  also  agrees  that  some 
form  of  verification  system  would  give 
law  enforcement  officials  immediate 
access  to  information  about  each  CMV 
driver  that  has  been  issued  an  out-of¬ 
service  order,  or  notify  them  that  the 
repairs  have  been  made  and  the  out-of¬ 
service  order  is  no  longer  valid. 

The  FHWA  and  the  States  are 
exploring  various  approaches  to 
enhance  the  out-of-service  enforcement 
efforts  of  Federal,  State,  and  local  law 
enforcement  officials.  Although  national 
databases  currently  exist  which  include 
commercial  vehicle  and  driver 
violations,  these  systems  are  not 
designed  to  address  the  “real  time”  data 
needs  of  enforcement  officials  at  the 
roadside. 

Additionally,  States  that  participate  in 
the  MCSAP  program  are  already 
required  to  include  in  their  respective 
State  Enforcement  Plans  a  description  of 
their  roadside  inspection  activities  that 
ensure  that  motor  carriers  make  timely 
corrections  of  the  out-of-service  defects 
and  other  safety  violations  cited  on  the 
roadside  inspection  reports  and  that 
out-of-service  drivers  come  into 
compliance  with  the  regulations.  The 
reinspection  activities  shall  include 
covert  operations  to  determine  the 
extent  of  compliance  with  the  States’ 
out-of-service  orders.  The  MCSAP  States 
also  have  tracking  systems  to  ensure 
that  the  motor  carrier  has  certified  that 
the  safety  violations  have  been  corrected 
and  that  the  inspection  report  has  been 
returned  to  the  issuing  agency.  49  CFR 
350.13. 


In  regard  to  tracing  violations  of  out- 
of-service  orders,  when  a  driver’s  CDL  is 
suspended  for  convictions  of  violations 
of  out-of-service  orders,  that  information 
will  be  placed  on  the  driver’s  driving 
history  through  CDLIS  or  other  available 
information  systems  and,  therefore,  will 
be  accessible  to  the  courts  and  the  State 
departments  of  motor  vehicles. 

The  FHWA  also  acknowledges  the 
need  for  notification  to  States  about 
Federal  disqualifications  of  drivers. 
Through  its  internal  administrative 
procedures,  the  FHWA  will  ensure  that 
disqualification  information  is 
forwarded  to  the  drivers’  home  State 
licensing  agency.  Upon  notification,  the 
States  should  consider  these  violations. 

Rulemaking  Analyses  and  Notices 
Regulatory  Impact 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 
The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal  because  States  already  have 
procedures  in  place  to  enforce 
disqualifying  offenses  under  part  383. 
This  rule  merely  makes  violating  an  out- 
of-  service  order  a  disqualifying  offense 
which  could  result  in  license 
suspension.  This  action  will  enhance 
States’  enforcement  activities  without 
requiring  them  to  make  any  changes  or 
additions  to  their  substantive, 
underlying  safety  regulations  or  the 
manner  in  which  their  laws  are 
enforced. 

Regulatory  Flexibility  Act 
In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
believe  that  the  overwhelming  majority 
of  motor  carriers,  including  small 
carriers  and  owner-operators,  comply 
with  out-of-service  orders  that  may  be 
issued  to  their  drivers.  Moreover,  the 
FHWA  believes  that  the  adoption  of  this 
rule  and  the  attendant  civil  penalties 
and  disqualification  periods  will  serve 
as  a  deterrent  for  drivers  who  may 
otherwise  have  violated  out-of-service 
orders.  Accordingly,  the  FHWA  believes 
that  actual  imposition  of  these  fines  and 
penalties  will  be  required  infrequently. 


Executive  Order  12612  (Federalism 
Assessment) 

The  FHWA  subjected  the  underlying 
rules  in  49  CFR  part  383,  which  form 
the  substantive  basis  for  most  of  the 
requirements  in  this  rulemaking,  to  a 
full  Federalism  Assessment  under 
Executive  Order  12612.  See  53  FR 
27648.  As  a  result  of  that  analysis,  the 
FHWA  found  that  the  CDL  program, 
embodied  in  49  CFR  part  383,  accorded 
fully  with  the  letter  and  spirit  of  the 
federalism  Executive  Order. 

Section  4009  of  the  Motor  Carrier  Act 
of  1991  requires  the  agency  to  establish 
sanctions  and  penalties  for  drivers  and 
motor  carriers  who  violate  out-of-service 
orders,  and  further  requires  that  States 
adopt  similar  sanctions  and  penalties  in 
order  to  participate  in  the  CDL  program. 
Moreover,  it  is  expected  that,  as  a  result 
of  the  MCSAP  program,  these  sanctions 
and  penalties  will  also  be  adopted  by 
the  States  for  violations  by  non-CDL 
truck  and  bus  drivers  who  violate  out- 
of-service  orders. 

As  mandated  by  section  4009,  the  rule 
limits  the  policymaking  discretion  of 
the  States,  but  does  so  only  in  narrow 
ways  to  achieve  the  national  purposes  of 
the  Act.  Accordingly,  it  is  certified  that 
the  policies  contained  in  this  document 
have  been  assessed  in  light  of,  and  fully 
in  accord  with,  the  principles,  criteria, 
and  requirements  of  the  federalism 
Executive  Order.  Additionally,  the 
requirements  of  this  action  that  were  not 
addressed  in  the  Federalism  Assessment 
for  49  CFR  part  383  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  separate 
Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  section 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  have  no  effect  on 
the  quality  of  the  environment. 
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Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  oi  ua^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  383, 

390,  and  391 

Commercial  driver’s  license 
documents,  Commercial  motor  vehicles, 
Driver  qualification.  Highways  and 
roads.  Licensing  and  testing  procedures. 
Motor  carriers,  and  Motor  vehicle  safety. 

Issued  on:  May  9, 1994. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  title  49,  Code  of 
Federal  Regulations,  chapter  III, 
subchapter  B,  as  set  forth  below. 

PART  38a-{AMENDED] 

1.  The  8 .  'hority  citation  for  part  383 
is  revised  to  read  as  follows: 

Authority;  49  U.S.C.  3102;  49  U.S.C.  app. 
2505,  2701  et  seq.;  and  49  CFR  1.48. 

2.  Section  383.5  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  for  out-of-service  order  as 
follows: 

§  383.5  Definitions. 
***** 

Out-of-service  order  means  a 
declaration  by  an  authorized 
enforcement  officer  of  a  Federal,  State, 
Canadian,  Mexican,  or  local  jurisdiction 
that  a  driver,  a  commercial  motor 
vehicle,  or  a  motor  carrier  operation,  is 
out-of-seryice  pursuant  to  §§  386.72, 
392.5,  395.13,  396.9,  or  compatible 
laws,  or  the  North  American  Uniform 
Out-of-  Service  Criteria. 
***** 

3.  In  §  333.37,  paragraph  (a)  is 
amended  by  removing  the  last  word, 
“or”;  paragraph  (b)  is  amended  by 
removing  the  period  at  the  end  and 
replacing  it  with  or”,  and  paragraph 

(c)  is  added  to  read  as  follows: 

§383.37  Employer  responsibilities. 
***** 

(c)  In  which  the  employee,  or  the 
motor  vehicle  he/she  is  driving,  or  the 
motor  carrier  operation,  is  subject  to  an 
out-of-service  order. 

4.  In  §  383.51,  paragraph  (d)  is 
redesignated  as  paragraph  (e),  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 


§  383.51  Disqualification  of  drivers. 
***** 

(d)  Disqualification  for  violation  of 
out-of-service  orders. 

(1)  General  rule.  A  driver  who  is 
convicted  of  violating  an  out-of-service 
order  while  driving  a  commercial  motor 
vehicle  is  disqualified  for  the  period  of 
time  specified  in  paragraph  {d)(2)  of  this 
section.  In  addition,  such  driver  is 
subject  to  special  penalties  as  contained 
in  §  383.53(b). 

(2)  Duration  of  disqualification  for 
violation  of  out-of-service  orders. 

(i)  First  violation.  A  driver  is 
disqualified  for  not  less  than  90  days 
nor  more  than  one  year  if  the  driver  is 
convicted  of  a  first  violation  of  an  out- 
of-service  order, 

(ii)  Second  violation.  A  driver  is 
disqualified  for  not  less  than  one  year 
nor  more  than  five  years  if,  during  any 
10-year  period,  the  driver  is  convicted 
of  two  violations  of  out-of-service  orders 
in  separate  incidents. 

(iii)  Third  or  subsequent  violation.  A 
driver  is  disqualified  for  not  less  than 
three  years  nor  more  than  five  years  if, 
during  any  10-year  p>eriod,  the  driver  is 
convicted  of  three  or  more  violations  of 
out-of-service  orders  in  separate 
incidents. 

(iv)  Special  rule  for  hazardous 
materials  and  passenger  offenses.  A 
driver  is  disqualified  for  a  period  of  not 
less  than  180  days  nor  more  than  two 
years  if  the  driver  is  convicted  of  a  first 
violation  of  an  out-of-service  order 
while  transporting  hazardous  materials 
required  to  be  placarded  under  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  app.  1801-1813),  or  while 
operating  motor  vehicles  designed  to 
transport  more  than  15  passengers, 
including  the  driver.  A  driver  is 
disqualified  for  a  period  of  not  less  than 
three  years  nor  more  than  five  years  if, 
during  any  10-year  period,  the  driver  is 
convicted  of  any  subsequent  violations 
of  out-of-service  orders,  in  separate 
incidents,  while  transporting  hazardous 
materials  required  to  be  placarded 
under  the  Hazardous  Materials 
Transportation  Act,  or  while  operating 
motor  vehicles  designed  to  transport 
more  than  15  passengers,  including  the 
driver. 

(e)  *  *  * 

5.  Section  383.53  is  revised  to  read  as 
follows: 

§383.53  Penalties. 

(a)  General  rule.  Any  person  who 
violates  the  rules  set  forth  in  subparts  B 
and  C  of  this  part  may  be  subject  to  civil 
or  criminal  penalties  as  provided  for  in 
49  U.S.C.  521(b). 

(b)  Special  penalties  pertaining  to 
violation  of  out-of-service  orders. 


(1)  Driver  violations.  A  driver  who  is 
convicted  of  violating  an  out-of-service 
order  shall  be  subject  to  a  civil  penalty 
of  not  less  than  $1,000  nor  more  than 
$2,500,  in  addition  to  disqualification 
under  §  383.51(d). 

(2)  Employer  violations.  An  employer 
who  is  convicted  of  a  violation  of 

§  383.37(c)  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $2,500  nor  more 
than  $10,000. 

PART  390— [AMENDED] 

6.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2503  and  2505; 

49  U.S.C  3102  and  3104;  and  49  CFR  1.48. 

7.  Section  390.5  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  for  out-of-service  order  as 
follows: 

§390.5  Definitions. 
***** 

Out-of-service  order  means  a 
declaration  by  an  authorized 
enforcement  officer  of  a  Federal,  State, 
Canadian,  Mexican,  or  local  jurisdiction 
that  a  driver,  a  commercial  motor 
vehicle,  or  a  motor  carrier  operation,  is 
out-of-service  pursuant  to  §§  386.72, 
392.5,  395.13,  396.9,  or  compatible 
laws,  or  the  North  American  Uniform 
Out-of-Service  Criteria. 
***** 

PART  391— [AMENDED] 

8.  The  authority  citation  for  part  391 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C. 
504  and  3102;  and  49  CFR  1.48. 

9.  Section  391.15  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  391 .1 5  Disqualification  of  drivers. 
***** 

(d)  Disqualification  for  violation  of 
out-of-service  orders. 

(1)  General  rule.  A  driver  who  is 
convicted  of  violating  an  out-of-service 
order  is  disqualified  for  the  period  of 
time  specified  in  paragraph  (d)(2)  of  this 
section. 

(2)  Duration  of  disqualification  for 
violation  of  out-of-service  orders. 

(i)  First  violation.  A  driver  is 
disqualified  for  not  less  than  90  days 
nor  more  than  one  year  if  the  driver  is 
convicted  of  a  first  violation  of  an  out- 
of-service  order. 

(ii)  Second  violation.  A  driver  is 
disqualified  for  not  less  than  one  year 
nor  more  than  five  years  if,  during  any 
10-year  period,  the  driver  is  convicted 
of  two  violations  of  out-of-service  orders 
in  separate  incidents. 
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(iii)  Third  or  subsequent  violation.  A 
driver  is  disqualiHed  for  not  less  than 
three  years  nor  more  than  five  years  if, 
during  any  10-year  period,  the  driver  is 
convicted  of  three  or  more  violations  of 
out-of-service  orders  in  separate 
incidents. 

(iv)  Special  rule  for  hazardous 
materials  and  passenger  offenses.  A 
driver  is  disqualified  for  a  period  of  not 
less  than  180  days  nor  more  than  two 
years  if  the  driver  is  convicted  of  a  first 
violation  of  an  out-of-service  order 
while  transporting  hazardous  materials 
required  to  be  placarded  under  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  app.  1801-1813),  or  while 
operating  motor  vehicles  designed  to 
transport  more  than  15  passengers, 
including  the  driver.  A  driver  is 
disqualified  for  a  period  of  not  less  than 
three  years  nor  more  than  five  years  if, 
during  any  10-year  period,  the  driver  is 
convicted  of  any  subsequent  violations 
of  out-of-service  orders,  in  separate 
incidents,  while  transporting  hazardous 
materials  required  to  be  placarded 
under  the  Hazardous  Materials 
Transportation  Act,  or  while  operating 
motor  vehicles  designed  to  transport 
more  than  15  passengers,  including  the 
driver. 

[FR  Doc.  94-11844  Filed  5-17-94;  8:45  am] 
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State  Compliance  With  Commercial 
Driver's  License  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  issuing 
standards  which  States  must  meet  to 
comply  with  section  12009(a)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  to  avoid  the  loss  of  Federal-aid 
highway  funds  as  provided  in  section 
12011  of  the  Act.  In  addition,  this 
document  provides  a  process  to 
determine  annually  whether  each  State 
meets  these  standards  and  to  withhold 
highway  funds  in  the  event  of 
noncompliance. 

EFFECTIVE  DATE:  June  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Neill  L.  Thomas,  Driver  Standards 
Division,  Office  of  Motor  Carrier 
Standards  (202)  366—4001,  or  Mr.  Paul 


Brennan,  Chief,  Motor  Carrier  Law 
Division,  Office  of  the  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1986,  Congress  enacted  the 
Commercial  Motor  Vehicle  Safety  Act 
(the  Act)  (Pub.  L.  99-570,  Title  XII,  100 
Stat.  3207-170,  as  amended;  49  U.^C. 
app.  2701  et  seq.)  to  improve  the  safety 
of  commercial  motor  vehicle  (CMV) 
drivers  throughout  the  Nation.  The  goals 
of  the  Act  weie  to; 

(1)  Prevent  CMV  drivers  from 
concealing  unsafe  driving  records  by 
carrying  licenses  from  more  than  one 
State, 

(2)  Ensure  that  all  CMV  drivers 
demonstrate  the  minimum  levels  of 
knowledge  and  skills  needed  to  safely 
operate  CMVs  before  being  licensed, 
and 

(3)  Subject  CMV  drivers  to  new, 
uniform  sanctions  for  certain  unsafe 
driving  practices. 

To  accomplish  these  goals.  Congress 
assigned  responsibilities  and  deadlines 
to  CMV  drivers,  employers.  States,  and 
the  Secretary  of  Transportation.  All 
responsibilities  of  the  Secretary  of 
Transportation  in  the  Act  were 
delegated  to  the  FHWA.  The 
responsibilities  imposed  on  the  States 
were  enumerated  in  section  12009(a)  of 
the  Act  (49  U.S.C.  app.  2708(a)).  An 
additional  requirement,  bringing  the 
number  to  22,  was  later  added  to  49 
U.S.C.  app.  2708(a)(21)  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L.  102-240, 
sec.  4009, 105  Stat.  1914,  2156). 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  (58  FR  34344)  on  June  24, 1993. 
It  set  forth  the  specific  conditions  for 
that  compliance  by  States.  That  NPRM 
solicited  comments  to  Docket  MC-93-9 
which  proposed  amending  title  49,  Code 
of  Federal  Regulations,  to  include  a  new 
part  384  to  accommodate  the  State 
compliance  rules  consisting  of  the  22 
requirements  and  the  procedures  to 
determine  State  compliance  with  the 
Act. 

The  requirements  set  forth  in  this  rule 
are  primarily  directed  toward  motor 
vehicle  administrators  and  other  State 
officials  with  responsibility  to  develop, 
administer,  and  enforce  the  CDL 
program.  Nothing  in  this  rule  is 
intended  to  alter  the  existing 
responsibilities  of  drivers  of  CMVs  and 


their  employers.  The  final  rule 
addresses  all  22  State  requirements 
under  49  U.S.C.  app.  2708(a).  It  also 
describes  the  procedure  by  which  the 
FHWA  will  determine  whether  a  State 
is  in  compliance  and  implements  the 
Act’s  provisions  for  withholding  of 
funds  under  section  12011  (49  U.S.C. 
app.  2710)  when  a  State  is  not  in 
compliance. 

Generally,  adaptations  have  been 
made  to  clarify  the  rule  and  make  it 
more  closely  conform  to  accepted 
practices  within  the  States.  Specific 
time  periods  for  States  to  execute 
disqualifying  actions  and  to  issue  the 
proper  notifications  have  been 
modified.  However,  the  FHWA 
continues  to  believe  that  prompt 
notification  to  the  licensing  States 
through  the  commercial  driver’s  license 
information  system  (CDLIS)  is  essential 
to  achieve  effective  disqualification, 
which  is  one  of  the  primary  objectives 
of  the  Act.  The  deadline  for  the  initial 
State  certification  of  compliance  has 
been  eliminated  and  the  second 
certification  has  been  postponed.  AH 
States  should  be  able  to  comply  within 
the  required  time-frame.  While  further 
specific  State  requirements  may  be 
useful,  the  FHWA  is  not  considering 
these  in  this  rule,  but  may,  at  a  later 
date,  begin  a  new  rulemaking  to 
consider  enhancements  to  the  program. 

The  Concept  of  Substantial  Compliance 

Title  49,  U.S.C.,  app.  2710  requires 
the  Secretary  to  withhold  five  percent  of 
a  State’s  Federal-aid  highway  funds  on 
the  first  day  of  the  fiscal  year 
succeeding  the  first  fiscal  year 
beginning  after  September  30,  1992, 
throughout  which  the  State  does  not 
substantially  comply  with  any 
requirement  of  49  U.S.C.  app.  2708(a). 
Thus,  the  FHWA  proposed  its 
interpretation  of  substantial  compliance 
with  each  of  the  22  requirements  of  49 
U.S.C.  app.  2708(a).  The  FHWA  regards 
its  standards  for  substantial  compliance 
as  performance  standards  which  each 
State  would  have  to  meet  by  means  of 
the  demonstrable  combined  effect  of  its 
statutes,  regulations,  administrative 
procedures,  organizational  structures, 
internal  control  mechanisms,  resource 
assignments,  and  enforcement  practices 
(i.e.,  all  the  components  of  its  CDL 
program)  within  the  time-frames 
provided  in  this  final  rule.  Under  this 
approach,  a  State  that  incorporates  these 
standards  verbatim  into  its  laws,  but 
fails  to  implement  and  enforce  them, 
could  be  found  to  be  noncompliant  with 
the  Act.  However,  a  State  that 
thoroughly  implements  and  enforces  its 
CDL  program  by  administrative  means 
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alone  miglit  be  determined  to  be  in 
substantial  compliance. 

This  concept  of  substantial 
compliance  is  incorporated  in  §  384.301 
and  further  discuss^  with  other 
comments  on  that  section  later  in  this 
preamble. 

Discussion  of  Comments 

Twenty-nine  submissions  to  the 
docket  were  received.  Twenty-five  of 
these  were  from  State  agencies:  three 
from  associations,  namely  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA)  which 
represents  all  State  licensing  entities, 
the  Aineritan  Trucking  Associations 
(ATA),  and  Advocates  for  Highway  and 
Auto  Safety  (AHAS);  and  one  from  an 
individual.  Comments  firom  the  States 
and  AAMVA  generally  addressed 
specific  provisions  that  are  now  or  will 
be  impleiTiPnted  by  the  States.  Much  of 
the  information  supplied  by  these 
parties  has  been  used  by  the  FHWA  to 
fine  tune  the  regulation  in  order  for  it 
to  work  more  closely  with  existing  State 
practices.  The  States  and  AAMVA 
generally  opposed  those  proposed 
provisions  that  they  believed  would  not 
be  substantially  under  the  control  of  the 
State  licensing  entities.  These  included 
primarily  the  proposal  to  require 
specific  time  limits  for  agency  to  agency 
and  State  to  State  notification  of,  and 
driver  disqualification  for,  convictions 
for  violations  of  certain  offenses. 
Compliance  necessarily  involves 
substantial  cooperation  between  the 
State  judicial  system  and  the 
responsible  enforcement  agencies. 

While  AHAS  is  opposed  to  deferring  the 
compliance  date  on  certain  items,  the 
States  favor  more  time  for 
implement'ion  of  some  of  the 
requirements.  The  docket  comments  on 
the  notice  are  discus,sed  below  in  more 
detail  corresponding  to  the  specific 
provisions  and  issues  they  address.  Also 
discussed  are  the  dispositions  made  in 
the  final  rule  with  respect  to  these 
issues. 

Deadlines  for  Compliance 

This  rule  requires  States  to  certify  for 
the  first  time  that  they  meet  all  CDL 
requirements  for  which  regulations  have 
been  in  place  prior  to  the  publication  of 
this  rule.  The  effective  date  of  that 
certification  has  been  moved  back  to 
July  18, 1994.  In  most  cases,  the 
regulations  date  back  to  1988  or  earlier, 
which  means  the  States  have  had  ample 
time  to  achieve  compliance.  In  addition, 
the  rule  provides  the  timing  for 
implementation  of  other  compliance 
items  which  are  new  to  the  States  and 
include: 


(1)  Satisfaction  of  the  State 
disqualification  requirement  for  non- 
CDL  holders  (§  384.231(b)(2)); 

(2)  Required  timing  of  record  checks 
for  new  and  transfer  drivers  (§  384.232); 
and 

(3)  Implementation  of  driver 
disqualifications  for  violations  of  out-of¬ 
service  orders  (§  384.222  (reserved) — see 
analysis  ad  locum). 

Because  some  States  anticipate 
considerable  difficulty  in  implementing 
items  (1)  and/or  (2),  the  FHWA  has 
decided  to  allow  additional  time,  until 
October  1, 1995,  to  meet  these 
requirements.  Based  upon  the  FFIWA’s 
interpretation  of  the  term  substantial 
compliance,  we  are  allowing  States 
more  time  to  comply  with  any  new 
requirements  without  a  consequent  loss 
of  Federal-aid  highway  funds.  Since 
item  (3)  is  the  subject  of  a  separate 
rulemaking  which  has  not  been 
completed,  the  FHWA  is  not  requiring 
State  compliance  until  at  least  October 
1, 1996.  The  deferred  date  allows 
sufficient  time,  even  for  States  with 
biennial  legislative  sessions,  to  take  the 
necessary  steps  to  assure  compliance. 

The  AHAS  suggests  that  the  proposed 
October  1995  compliance  date  for  items 
(1)  and  (2)  be  permitted  only  for  those 
States  that  require  action  by  biennial 
legislatures  that  meet  only  in  odd- 
numbered  years.  The  compliance  date 
would  then  be  earlier  for  some  States, 
creating  inconsistent  enforcement  and 
sanctions.  The  FHWA  believes  a 
uniform  deferred  compliance  date,  as 
proposed,  is  preferable  and  necessary  to 
give  States  sufficient  time  to  comply 
with  the  regulations  and  is  consistent 
with  the  intent  of  the  Act.  The  first  two 
provisions  requiring  deferred 
compliance  are  new  specific 
implementation  requirements  within 
the  scope  of  the  provision  set  forth  in 
the  Act.  (The  third  provision,  as 
discussed  elsewhere,  was  required  by 
other  legislation.)  The  Act  clearly 
provides  the  date  by  which  States  must 
substantially  comply  with  its 
provisions,  and  this  rule  is  allowing  for 
phase-in  periods  for  certain 
requirements  during  which  partial 
compliance  will  be  deemed  substantial 
compliance. 

Structure 

The  FHWA  proposed  to  add  a  new 
part  384  to  codify  the  State  compliance 
rules  instead  of  including  them  in  part 
383.  The  FHWA  views  this  addition  as 
preferable  because  it  allows  the 
concerned  parties  to  focus  on  those 
responsibilities  that  rest  exclusively  on 
the  States.  Six  States  and  the  ATA 
supported  the  proposal  to  create  a  new 
part  rather  than  merge  these  regulations 


into  part  383;  AAMVA  and  two  other 
States  opposed  this  proposal.  The  States 
that  support  the  proposal  believe  that  it 
will  be  a  practical  reference  for  the 
States  to  use.  They  comment  that 
merging  these  requirements  into  part 
383  would  make  the  rules  more 
complex.  The  ATA  also  proposed  that 
the  State  requirements  now  in  part  383, 
including  portions  of  Subpart  E;  Testing 
and  Licensing  Procedures,  and  Subpart 
J:  Commercial  Driver’s  License 
Document,  be  moved  to  the  new  part 
384.  Although  this  suggestion  might 
further  clarify  State  responsibilities,  the 
FHWA  believes  these  State 
requirements  which  are  now  in  part  383 
are  very  important  information  for  other 
parties,  such  as  drivers  and  employers. 

In  addition,  many  other  portions  of  part 
383  pertain  to  States  as  well  as  other 
parties  and  would  be  difficult  to 
separate. 

The  two  States  and  AAMVA  that 
oppose  the  creation  of  the  new  part 
cited  difficulty  in  understanding  and 
interpreting  the  regulation,  possible 
problems  resulting  from  different 
definitions  and  requirements  in  the 
various  regulations  concerning  motor 
carrier  safety,  the  possibility  that  this 
new  section  will  in  effect  levy 
additional  requirements  on  the  States, 
and  the  Paperwork  Reduction  Act  of 
1980.  While  it  is  necessary  to  reference 
portions  of  part  383  in  this  new  part,  the 
FHWA  continues  to  believe  that  adding 
a  separate  part  is  less  confusing  to  States 
than  including  State  compliance 
sections  in  a  longer  more  complex  part 
383.  Definitions  will  not  vary  between 
parts  383  and  384.  Any  differences 
between  those  definitions  and  other 
parts  of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  are  generally 
unrelated  to  the  licensing  issues  and  are 
more  appropriately  addressed  in  the 
FHWA’s  ongoing  zero-based  regulatory 
review.  The  FHWA  has  carefully  . 
considered  the  issue  of  paperwork 
requirements  in  this  rulemaking  and  has 
concluded  that  the  final  rule  minimizes 
reporting  and  recordkeeping 
requirements  to  the  most  practical 
extent  consistent  with  the  objectives  of 
the  law.  For  these  reasons  the  FHWA 
intends  to  proceed,  as  proposed,  with 
new  part  384.  An  analysis  of  each 
section  of  the  rule  together  with  the 
comments  on  each  section  follows. 

This  rule  has  four  subparts: 

Subpart  A  contains  the  general 
provisions — purpose  and  scope, 
applicability,  and  definitions 

Subpart  B  presents  the  minimum 
standards  for  substantial  compliance  by 
States  based  on,  and  in  the  exact  order 
of,  the  22  requirements  of  49  U.S.C  app. 
2708(a). 
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Suhpart  C  specifies  State  and  Federal 
procedures  to  determine  whether  a  State 
is  in  substantial  compliance  with  the 
Act,  and 

Subpart  D  provides  the  consequences 
of  State  noncompliance. 

Subport  A — General 
Section  384.105 — Definitions 

This  part  reties  on  and  supplements 
the  definitions  in  part  383.  Terms 
defined  in  this  part  are  applicable  to 
part  383  as  well  as  part  384.  The 
following  three  areas,  which  have  been 
the  subject  of  questions  and 
interpretations  in  the  context  of 
compliance,  are  now  defined  in  the  final 
rule. 

Issue  and  issuance.  The  Act  requires 
a  State  to  make  specific  checks  of  a 
driver’s  record  before  issuing  a  CDL, 
and  prohibits  a  State  from  issuing  the 
CDL  to  a  person  subject  to  various 
licensing  and  other  sanctions,  but  it 
does  not  define  the  term  issue.  No 
comments  were  received  on  this 
definition.  Issue  and  issuance  are 
defined  in  the  final  rule  as  any  of  the 
licensing  activities  specifically 
mentioned  in  §§  383.71  and  383.73,  i.e., 
initial  licensure,  license  transfers, 
license  renewals,  and  license  upgrades 
(and  any  of  those  procedures  applied  to 
nonresident  CDLs,  which  are  at  the 
State’s  option).  Applying  this  definition 
to  the  minimum  standard  for  substantial 
compliance  with  the  Act,  States  must 
perform  the  checks  of  the  CDLIS 
(§  384.205),  applicable  State  records 
(§  384.206),  and  the  National  Driver 
Register  (NDR)  (§  384.220),  prior  to  any 
initial,  transfer,  renewal,  or  upgrade 
CDL  action.  In  addition.  States  are 
prohibited  from  granting  any  of  these 
privileges  to  any  person  to  whom  the 
limitation  on  licensing  in  §  384.210 
applies. 

Licensing  entity.  Since  one  entity 
must  be  responsible  for  administering 
the  CDL  process  meeting  the  minimum 
standards  of  parts  383  and  384,  the 
FHWA  is  using  the  term  licensing  entity 
to  mean  the  agency  in  the  State  with 
that  responsibility.  The  intent  of  this 
definition  is  to  ensure  there  is  an  entity 
responsible  for  licensing  sanctions  and 
notifications  required  in  relation  to 
convictions  for  disqualifying  violations. 
As  mentioned  at  the  outset  of  this 
preamble,  the  prompt  and  effective 
removal  of  problem  CMV  drivers  from 
the  Nation’s  highways  is  one  of  the 
fundamental  goals  of  the  CDL  program. 
These  goals  cannot  be  achieved  unless 
the  States  use  reliable  techniques  to 
promptly  inform  each  other  of 
convictions  and  to  disqualify  drivers 
expeditiously  whenever  necessarj'.  A 


rapid  flow  of  information  between  the 
courts  and  the  licensing  agencies  is  an 
essential  element  to  a  properly 
functioning  State  program.  Although 
more  than  one  branch  of  State 
government  is  involved  in  processing 
this  information,  the  consequences  of 
noncompliance  attach  to  the  State  as  a 
whole. 

Two  States  commented  on  the 
definition  of  licensing  entity.  One 
questioned  the  use  of  this  term  to 
include  all  branches  of  State 
government,  while  the  other  questioned 
application  of  that  definition,  to  place 
the  burden  of  statewide  compliance  on 
the  agency  authorized  to  issue  driver 
licenses,  but  not  the  definition  itself. 

The  definition  does  not  include  all 
branches  of  State  government,  only  the 
agency  that  is  authorized  to  issue 
driver’s  licenses,  and  is  necessary  to  fix 
responsibility. 

Year  of  noncompliance.  Title  49, 
U.S.C.,  app.  2710  requires  a  portion  of 
a  State’s  Federal-aid  highway  funding  to 
be  withheld  on  the  first  day  of  the  fiscal 
year  succeeding  the  first  fiscal  year 
beginning  on  the  first  day  of  the  Federal 
fiscal  year  following  the  fiscal  year 
throughout  which  substantial 
noncompliance  occurs.  Thus,  fiscal 
sanctions  would  begin  on  October  1  of 
the  Federal  fiscal  year  immediately 
following  the  year  of  noncompliance. 
The  term  year  of  noncompliance  is  used 
to  denote  the  Federal  fiscal  year  in 
which  the  FHWAs  final  determination 
of  noncompliance,  or  the  States  failure 
to  certify  compliance,  takes  place.  No 
comments  were  received  on  tliis 
definition. 

Other  comments  on  definitions.  One 
State  suggested  that  States  should  be 
defined  in  part  384  as  well  as  383. 
Because  the  definitions  set  forth  in  part 
383  apply  to  part  384,  the  FHWA  does 
not  believe  they  need  to  be  repeated  in 
part  384.  An  individual  requested  that 
“fitness”  be  defined.  No  definition  of 
the  word  “fitness”  is  needed.  Simply 
put,  the  regulation  in  this  part  states 
that  a  person  can  achieve  fitness  to 
drive  by  meeting  the  requirements  of 
part  383. 

Subpart  B— Minimum  Standards  for 
Substantial  Compliance  by  States 

The  analysis  of  this  subpart  presents 
each  section  of  the  proposal  as  it  relates 
to  the  corresponding  section  of  the  Act 
and.  if  applicable,  part  383. 

The  numbering  scheme  for  sections  in 
this  subpart  correlates  with  that  of  49 
U.S.C.  app.  2708(a).  Thus,  §  384.201  of 
this  proposal  implements  49  U.S.C.  app. 
2708(a)(1):  §  384.202  relates  to  49  U.S.C. 
app.  2708(a)(2);  and  so  forth  until 
§  384.221,  which  implements  the 


intoxicating  beverage  portion  of  49 
U.S.C.  app.  2708(a)(21).  Section  384.222 
is  reserved  for  a  related  rulemaking  that 
will  address  the  provisions  for 
violations  of  out-of-service  orders  added 
to  49  U.S.C.  app.  2708(a)(21)  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991. 

Section  384.201 — ^Testing  Program 

Section  384.201  paraphrases  49  U.S.C. 
app.  2708(a)(1).  This  section  requires 
the  State  to  adopt  and  administer  a  CDL 
testing  and  licensing  program  that  meets 
the  minimum  standards  of  part  383  (in 
subparts  B,  E,  F,  G,  H,  and  J). 

Historically,  prior  to  receiving  the 
FHWA’s  approval  to  issue  CDLs,  each 
State’s  testing  and  licensing  practices 
had  to  pass  scrutiny  based  on  those 
standards.  While  the  testing  and 
licensing  standards,  promulgated  in  July 
1988,  have  long  been  in  place,  the 
explicit  requirement  that  States  set  up 
CDL  programs  appears  in  the  regulation 
now  for  the  first  time.  No  comments 
were  received  on  this  section. 

Section  384.202 — ^Test  Standards 

This  section  paraphrases  49  U.S.C. 
app.  2708(a)(2)  and  refers  to  the  testing 
and  licensing  portions  of  part  383.  Four 
comments  addressed  this  section;  three 
of  the  comments  were  from  States  and 
one  was  from  AAMVA.  Three  comments 
expressed  concern  that  the  regulations 
requiring  a  “written”  test  would 
prohibit  other  formats.  One  comment 
noted  that  part  383  refers  to  a  driving 
skills  test  not  a  driving  test.  Two 
commenters  expressed  concern  that  the 
driving  skills  test  could  not  be  waived 
under  these  regulations.  The  FHWA  has 
substituted  “knowledge  test”  for 
“written  test”  and  added  “skills”  to 
“driving  test”  in  this  section  to  address 
all  of  these  comments.  One  comment 
noted  that  waivers  granted  under 
§  383.7  would  no  longer  be  permitted. 
That  issue  is  clarified  in  §  384.204. 

Section  384.203 — Driving  While  Under 
the  Influence 

This  section  requires  the  State  to  have 
in  effect  and  enforce  a  0.04  blood 
alcohol  concentration  (BAC)  standard 
for  all  CMV  op>erators.  A  person 
convicted  of  driving  a  CMV  while 
violating  the  0.04  BAC  standard  must  be 
disqualified  as  a  CMV  operator:  i.e., 
through  license  suspension,  revocation, 
or  cancellation.  Two  comments,  from  a 
State  and  an  individual,  were  received 
on  this  section.  The  State  pointed  out 
that  the  wording  in  this  section,  as  it 
was  proposed  in  the  NPRM,  could  be 
interpreted  to  change  the  intent  of  the 
original  BAC  regulation,  to  require  a 
State  statute  specifically  for  “driving  a 
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commercial  motor  vehicle  while  under 
the  influence.”  Thus,  this  section  is 
reworded  in  the  final  rule  to  more 
closely  parallel  the  concept  of 
substantial  compliance  set  forth  in  the 
final  rule  on  this  topic  which  was 
published  in  the  Federal  Register  on 
October  4, 1988  (53  FR  39044).  As  such, 
it  simply  requires  the  State  to  have  in 
effect  and  enforce  licensing  sanctions  as 
prescribed  in  §  383.51,  at  the  0.04  BAG. 

Section  384.204 — CDL  Issuance  and 
Information 

This  section  contains  a  general  rule 
that  paraphrases  49  U.S.C.  app. 

2708|a)(4)  and  refers  to  subpart  J  of  part 
383.  The  general  rule  contains  two 
concepts:  First,  States  can  authorize 
persons  to  drive  CMVs  only  by  means 
of  issuing  CDLs  (this  concept  does  not 
explicitly  appear  in  part  383  as  it  relates 
to  States),  second,  each  CDL  must 
contain  the  information  specified  in  part 
383,  subpart  J.  Exceptions  to  these 
requirements  are  provided  for  behind- 
the-wheel  training  and  for  the  practice 
of  holding  CDLs  in  trust  pending 
adjudication  of  charges. 

Two  States  commented  on  the  first 
portion  of  this  provision.  One 
commenter  expressed  concern  that  the 
rule  did  not  allow  drivers  to  be  waived 
under  §  383.7  as  active  duty  military 
personnel  and,  at  the  State’s  option,  as 
farmers  and  firefighters.  The  FlIWA 
reworded  the  section  referring  to  these 
waivers  to  clarify  that  such  waivers  are 
permitted  under  this  provision.  The 
other  commenter  requested  a  provision 
to  allow  drivers  who  are  renewing  their 
CDLs  to  continue  to  drive  temporarily 
when  the  CDUS,  NDR  or  State  systems 
is  non-operational.  The  FHWA  does  not 
agree  that  such  a  provision  is  necessary 
for  several  reasons.  First,  while  there 
have  been  a  few  instances  over  the  past 
year  when  NDR  or  CDLIS  was  not 
operative,  nearly  all  of  these 
occurrences  were  for  forty-five  minutes 
or  less.  Second,  a  document  that  does 
not  meet  the  CDL  standard  would 
unnecessarily  compromise  the  integrity 
of  the  system  and  make  on-the-road 
enforcement  more  difficult.  Thus,  the 
FHWA  is  not  changing  the  regulation  to 
accommodate  this  concern. 

The  exemption  for  behind-the-wheel 
training,  contained  in  §  383.23(c),  is  also 
incorporated  in  this  section  so  that  it  is 
included  in  the  minimum  standards  for 
substantial  compliance.  The  ATA 
believes  that  the  current  regulations 
governing  the  learner’s  permit  are  too 
restrictive.  This  issue  will  be  considered 
in  an  ongoing  separate  rulemaking. 
Learners’  Permits  for  CMV  Operators. 

Some  States  take  CDLs  from  drivers  to 
facilitate  enforcement  of  traffic  codes 


(e.g.,  for  driving  under  the  influence  of 
alcohol).  Consequently,  these  States 
issue  dated  temporary  substitutes, 
which  are  being  called  "receipts”  for  the 
sake  of  convenience,  that  allow 
continued  driving  pending  a  final 
disposition  of  the  enforcement 
proceeding.  An  exemption  was 
proposed  that  would  allow  this 
enforcement  practice  to  continue.  This 
exemption  would  have  allowed  this 
dated  temporary  receipt  to  be  good  for 
not  more  Aan  30  days  or  until  the 
driver  is  convicted  of  a  disqualifying 
offense  (or  offenses)  under  §  383.51, 
whichever  occurred  first.  Eleven 
comments  were  received  on  this  issue; 
nine  were  from  States,  one  was  from 
AAMVA  and  one  was  from  an 
individual.  One  of  the  nine  State 
commenters  supported  the  provision  as 
proposed.  Seven  parties  supported  the 
provision  but  noted  that  receipts  should 
be  valid  for  a  period  longer  than  30  days 
because  the  current  processes  used  by 
States  in  these  cases  take  more  than  30 
days.  The  commenters  suggested  a 
variety  of  time  periods.  To  address  these 
concerns,  the  final  rule  allows  States 
that  issue  the  receipts  to  determine  the 
validity  period  of  those  receipts. 

One  State  commented  that  this 
provision  should  be  subject  to  a  delayed 
compliance  date  because  it  is  new.  The 
FHWA  is  accommodating  existing 
procedures,  not  imposing  a  new 
requirement.  An  individual  commented 
that  a  State  agency  should  not  confiscate 
a  CDL  without  the  consent  of  the  issuing 
State.  The  FHWA  believes  that  the 
current  arrangements  between  States  are 
adequate  to  deal  with  what  is  a  fairly 
common  practice  of  holding  driver 
licenses  issued  by  other  States  to  assure 
the  appearance  of  the  accused  and  those 
arrangements  may  continue  to  apply. 

Section  384.205 — CDLIS  Information; 
Section  384.206 — State  Record  Checks; 
and  Section  384.220 — National  Driver 
Register  (NDR)  Information 

These  sections  are  related  and  will  be 
addressed  together.  Title  49,  U.S.C., 
app.  2708  (a)(5),  which  is  addressed  in 
49  CFR  384.205,  requires  each  State  to 
notify  the  CDLIS  before  issuing  a  CDL. 
Section  383.73(a)(3)(ii)  implements  this 
provision  and  requires  the  State  to 
conduct  a  check  of  the  CDLIS  to 
determine  whether  the  driver  applicant 
already  has  a  CDL,  whether  the 
applicant’s  license  Has  been  suspended, 
revoked,  or  canceled,  or  whether  the 
applicant  has  been  disqualified  from 
operating  a  CMV.  ’This  check  fulfills  the 
advance  notification  requirement  of  49 
U.S.C.  app.  2708(a)(5)  while  also 
triggering  the  provision  in  §  384.210 
which  requires  States  to  initiate  the 


licensing  action  or  sanctioning  process 
indicated  from  the  information  received. 

Title  49,  U.S.C.,  app.  2708(a)(6), 
which  is  addressed  in  49  CFR  384.206, 
requires  a  State  to  check  the  record  of 
any  applicant  in  any  other  State  that  has 
issued  the  applicant  a  CDL  Section 
383.73(a)(3)(i)  similarly  requires  the 
State  to  check  the  applicant’s  driving 
record  as  maintained  by  his  or  her 
current  State  of  licensure.  Section 
384.206  vyould  harmonize  these  two 
requirements  by  specifically  requiring, 
as  a  prerequisite  to  licensing,  two 
separate  checks  of  State  records.  First,  a 
check  of  the  State’s  own  record 
pertaining  to  the  applicant  and  second, 
a  check  of  the  applicant’s  record  in  any 
other  State  that  has  issued  him  or  her  a 
CDL  would  be  required.  As  a  practical 
matter,  when  the  State  generates  an 
inquiry,  the  CDLIS  che^,  under 
§  384.205,  incorporates  the  identifier 
information  from  the  CDLIS  central  file 
with  the  pointer  to  the  driver’s  State  of 
record  where  all  information  on  current 
and  previous  licenses  is  maintained. 

If  the  check  of  the  State  record  under 
§  384.206  yields  information  on  the 
applicant  that  is  relevant  to  the 
applicant’s  qualification,  the  issuing 
State  would  be  required  to  impose  all 
applicable  licensing  prerequisites, 
limitations,  disqualifications,  and 
penalties  as  specified  in  other  sections 
of  this  subpart. 

Deliberately  omitted  from  this 
requirement  is  a  check  of  the  applicant’s 
prior  non-CMV  record  in  other  States, 
since  it  is  not  specifically  required  in 
the  Act  and  since  direct  State-to-State 
transfers  of  such  non-CMV  records  are 
not  provided  for  in  the  CDLIS.  The  NDR 
check  in  §  384.220  is  intended  to 
capture  any  driving  record  information 
on  problem  drivers  who  have  non-CMV 
records  in  other  States. 

Title  49,  U.S.C.,  app.  2708(a)(20),  as 
implemented  in  49  CFR  384.220, 
clarifies  that  the  State  must  check  the 
NDR  prior  to  any  CDL  "issuance”  as 
defined  herein.  This  check  is  required 
by  section  12009(a)(20)  of  the  Act  and 
was  implemented  as  an  essential  CDL 
State  licensing  procedure  in 
§  383.73(a)(3)(iii).  Although  the  Act 
requires  that  the  State  give  full  weight 
and  consideration  to  NDR  information 
in  deciding  whether  to  issue  a  CDL  to 
an  applicant,  §  383.73(a)(3)(iii) 
prescribes  no  concrete  action  a  State 
must  take  based  on  a  driver’s  NDR 
record,  because  that  section  is  not  a 
State  requirement  per  se.  This  section, 
therefore,  describes  the  action  to  be 
taken  by  defining  "full  weight  and 
consideration”  for  substantial 
compliance  purposes.  As  in  the  case  of 
the  checks  of  the  CDLIS  (§  384.205)  or 
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of  the  State  record  (§  384.206),  if  the 
information  produced  in  the  NDR  check 
would  affect  qualification,  then  the 
licensing  entity  must  take  the 
appropriate  action  under  §§  384.215 
through  384.219  or  the  licensing 
limitation  of  §  384.210.  The  FHWA 
believes  this  provision  will  ensure  that 
the  limitations  on  licensing  are  applied 
in  practice  so  that  problem  drivers  are 
prevented  from  receiving  CDLs. 

These  sections  also  include  time 
constraints  on  the  record  checks.  The 
timing  of  the  record  checks  in 
§§  384.205,  384.206,  and  384.220  is 
discussed  in  the  analysis  of  §  384.232. 

In  practice,  the  check  of  the  NDR  is 
generated  along  with  the  CDLIS  check. 

If  any  information  from  the  CDLIS,  State 
record  check,  or  the  NDR  indicates,  as 
specified  in  §  384.210,  tliat  the  driver  is 
not  qualified  for  the  CDL,  the  license 
may  not  be  issued.  Because  these  checks 
are  accomplished  together  and  all 
produce  information  that  will  determine 
the  driver’s  eligibility  for  the  license, 
the  comments  on  these  sections  tended 
to  overlap. 

Four  States,  AAMVA,  and  an 
individual  commented  on  these 
sections.  One  State  requested  that 
§  384.220  be  further  clarified  to  more 
precisely  specify  when  a  license  denial 
is  required.  Two  States  commented  on 
problems  with  non-driving  or  very  old 
offenses  that  remain  on  the  record.  One 
was  concerned  that  the  NDR  shows 
offenses  that  are  not  related  to  driving 
or  are  so  old  that  a  State  should  not  be 
required  to  give  them  consideration. 

One  suggested  five  years  as  the  time 
after  which  States  should  not  be 
required  to  give  full  faith  and  credit  to 
NDR  records  or  nondriving  related 
offenses.  The  individual  noted  that 
certain  types  of  citations  and  ensuing 
disqualifications  have  been  issued  in 
error.  The  FHWA  believes  that  actions 
on  very  old  and  non-driving  convictions 
are  only  required  to  the  extent  those 
convictions  apply  to  CDL  qualification. 
The  AAMVA  noted  that  a  State  receives 
from  the  CDLIS  the  current  status  of  the 
driver’s  license  and  then  determines 
whether  the  driver  is  eligible  for 
licensing  under  §  383.73.  This  confusion 
will  be  significantly  reduced  with  the 
inception  of  a  fully  operational  Problem 
Driver  Pointer  System  in  1995.  In  the 
interim,  all  States  are  encouraged  to 
continue  to  verify  the  accuracy  and 
validity  of  the  NDR  information. 

Another  State  was  concerned  about 
the  lack  of  an  electronic  source  for 
inquiries  to  other  States.  States  may 
follow  up  NDR  information  with  either 
electronic  or  other  types  of 
communication  with  other  States  in 
order  to  obtain  more  specific 


No.  95  /  Wednesday,  May  18,  1994 


information.  The  FHWA  strongly 
encourages  States  to  share  pertinent 
information.  The  individual  proposed  a 
National  Law  Enforcement 
Telecommunications  System  (NLETS) 
check  be  included  in  the  process.  This 
is  not  being  required  because,  at  this 
time.  State  licensing  agencies  do  not  all 
have  access  to  NLETS,  but  States  should 
avail  themselves  of  the  resoiurce  as 
appropriate.  CDLIS  and  NDR  together 
should  sufficiently  supply  the 
information  that  licensing  agencies  need 
to  determine  eligibility  of  commercial 
drivers.  Thus,  §  384.220  has  riot  been 
changed. 

Section  384.206 — State  Record 
Information  Request 

See  discussion  of  this  section  above 
under  §  384.205. 

Section  384.207 —  Notification  of 
Licensing 

Title  49,  U.S.C..  app.  2708(a)(7),  as 
implemented  in  §  383.73(f),  provides 
that  a  State  shall  inform  the  operator  of 
the  CDLIS  of  all  CDL  issuances. 
(Jenerally,  the  transaction,  which  would 
enter  a  new  driver  in  the  CDLIS  system, 
would  occur  when  the  State  issues  the 
initial  CDL  to  a  driver  applicant.  A 
transfer  transaction  would  record  a 
change  in  the  State  of  licensure  and  the 
driver’s  license  record;  the  driver’s 
CDLIS  record  points  to  this  State  record. 
See  also  49  CFR  384.211.  By  contrast, 
renewals  or  upgrades  would  be  reflected 
on  the  driver’s  existing  record  in  the 
State  of  licensure.  Although  §  383.73(f) 
requires  the  operator  of  the  CDLIS  to  be 
notified  within  ten  days,  notification 
should  occur,  as  a  practical  matter, 
automatically  upon  issuance.  The 
FHWA  is  adopting  the  §  383.73(f) 
standard  to  ensiue  that  all  checks  of  and 
notifications  to  the  CDLIS  needed  to 
fulfill  the  intent  of  the  Act  are 
accomplished  for  each  license  issuance. 

One  State  commented  about  the 
timing  of  the  CDLIS  notifications  and 
proposed  that  CDL  learners’  permits  be 
entered  into  the  CDLIS.  Specifically,  the 
State  objected  to  the  wording  that 
“notification  should  occur,  as  a 
practical  matter,  automatically  upon 
issuance.’’  This  language  was  not  in  the 
proposed  rule,  but  was  used  in  the 
preamble  to  the  NPRM  as  an 
explanation  of  the  process.  The 
regulation  does  not  require  immediate 
notification  although  such  immediate 
action  is  desirable  and  for  most  States 
is  the  norm.  The  CDL  instruction  permit 
issue  will  be  addressed  in  the  ongoing 
separate  rulemaking.  Learners’  Permits 
for  CMV  Operators.  Therefore,  the 
provision  in  the  final  rule  remains 
unchanged. 
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Section  384.208 — iReservedl 

Title  49,  U.S.C.,  app.  2708(a)(8)— 
which  has  not  been  implemented  by 
regulation — requires  a  State  that 
disqualifies  the  holder  of  a  CDL,  or  that 
suspends,  revokes,  or  cancels  the 
person’s  CDL,  to  inform  the  CDLIS  and 
the  State  of  licensure  of  such  action.  A 
specific  standard  for  substantial 
compliance  is  not  needed  because,  in 
the  CDL  program,  it  is  the  State  of 
licensure  that  accomplishes 
disqualifications  involving  license 
su.spension,  revocation,  and 
cancellation.  Moreover,  the  CDLIS 
already  makes  the  State  of  licensure  the 
location  of  all  driver  record  information 
except  for  limited  “pointer”  data.  No 
comments  were  received  on  this  section. 

Section  384.209 — ^Notification  of  Traffic 
Violations 

State-to-State  notification  of  all 
convictions  for  violations  of  State  or 
local  law  relating  to  motor  vehicle 
traffic  control  (other  than  parking 
violations)  by  CDL  holders  is  mandated 
by  the  Act.  Therefore,  the  State  of 
licensure  can  take  all  requisite 
disqualifying  and  other  administrative 
actions.  'The  notification  system  is  a 
pillar  of  the  CDL  program.  In  keeping 
with  the  CDL  program  strategy  of 
removing  problem  CMV  drivers  from 
the  road,  the  FHWA  believes  that  State 
compliance  with  the  Act’s  notification 
requirements  is  essential  to  highway 
safety.  Without  such  notification,  a 
driver  who  should  be  disqualified  may 
be  able  to  continue  driving — contrary  to 
the  mandate  and  purpose  of  the  Act. 

Thus,  the  FHWA  is  requiring  States  to 
perform  State-to-State  notifications  for 
all  traffic  convictions  of  CDL  holders 
(except  parking  violations),  whether  or 
not  the  convictions  are  disqualifying 
under  §  383.51,  and  regardless  of  the 
type  of  vehicle  in  which  the  offense  was 
committed.  Furthermore,  Title  49, 
U.S.C.,  app.  2708(a)(9)  requires  State-to- 
State  notification  of  all  traffic 
convictions  by  “a  person  who  operates 
a  CMV.”  This  means  that  the 
notification  requirement  extends  to  non- 
CDL  holders  who  illegally  operate 
CMVs,  who  commit  traffic  offenses 
(other  than  parking  violations)  while 
doing  so,  and  who  are  subsequently 
convicted  of  such  offenses.  This  rule 
requires  State-to-State  reporting  of  all 
such  convictions. 

The  proposal  also  included  time- 
frames  in  which  the  State-to-State 
notification  for  CDL  holders  and  non- 
CDL  holders  would  have  to  take  place. 
For  CDL  holders,  the  NPRM  proposed 
that  the  licensing  entity  in  the  State  of 
conviction  would  have  to  notify  the 
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State  of  licensure  within  three  business 
days  after  the  date  the  former  learns  of 
the  conviction,  and  no  more  than  30 
calendar  days  after  the  conviction 
occurs.  The  notification  would  be  by 
electronic  means  as  established  by 
AAMVAnet,  Inc.,  the  operator  of  the 
CDLIS.  For  non-CT)L  holders  the  NPRM 
proposed  that  the  State  of  licensure  be 
notified  within  10  days  after  being 
informed  of  the  convictions  and  no 
more  than  30  calendar  days  after  the 
conviction  occurs.  Since  the  convicted 
persons  would  not  necessarily  appear  in 
the  CDLIS  prior  to  their  convictions,  the 
licensing  entities  could  accomplish 
these  notifications  by  any  means  (not 
just  electronically).  See  also  §  384.231(b) 
for  proposed  disqualification 
requirements  for  non-CDL  holders  in  the 
situation  described  in  this  paragraph. 

Fourteen  States  commented  on  tne 
time  periods  proposed  in  this  section. 

All  but  one  of  these  objected  to  at  least 
some  portion  of  the  proposed  time 
periods  for  reporting  convictions. 

Twelve  of  these  commenters  stated  that 
they  could  not  meet  the  requirements  or 
otherwise  objected  to  them.  Several 
commenters  noted  that  the  licensing 
entity  may  not  receive  notice  of 
convictions  from  the  courts  in  a  timely 
manner.  One  commented  that  the  courts 
do  not  provide  notice  of  convictions  to 
the  licensing  agency  until  the  time  for 
an  appeal  (which  is  30  days)  has 
expired.  Another  stated  that  even 
though  that  State’s  law  requires  the 
courts  to  notify  the  licensing  agency 
within  ten  days,  the  convictions  are  not 
always  reported  to  them  within  30  days. 
Several  States  also  noted  that  they  could 
not  meet  the  3  and  10  day  requirements 
for  notifying  the  licensing  State.  One 
said  that  if  information  was  not 
transmitted  within  the  required  time- 
frames  the  result  might  be  legal 
challenges  to  the  use  of  the  delayed 
information.  Others  suggested  that  the 
requirement  to  transmit  information 
electronically  was  new. 

Because  many  States  are  not  prepared 
to  meet  the  proposed  reporting 
deadlines,  and  because  the  legal  and 
operational  framework  within  which 
they  operate  is  so  varied,  the  FHWA  is 
eliminating  the  specific  reporting 
deadlines  from  this  rule.  Instead,  the 
final  rule  requires  these  notifications  to 
be  made  “as  expeditiously  as  possible,’’ 
until  such  time  as  the  FHWA  completes 
work  with  the  States  through  AAMVA 
and  the  judicial  outreach  programs  to 
explore  options  for  providing  timely 
information  to  the  licensing  entities  and 
prompt  action  on  their  part  to  effectuate 
the  licensing  sanctions  required  by  the 
Act.  Once  this  work  is  completed,  the 
FHWA  intends  to  initiate  a  separate 


rulemaking  to  address  this  important 
issue.  The  FHWA  recognizes  that  timely 
notification  is  the  key  to  quality 
enforcement  of  the  Q3L  requirements 
and  States,  therefore,  should  focus 
attention  on  ways  to  achieve  timely 
notification  of  convictions  in  the 
interim.  Accordingly  State  agencies 
must  examine  their  current  procedures 
and  resources  to  devise  the  means  and 
consequences  of  achieving  the 
fundamental  objectives  of  the  CMVSA. 

Section  384.210 — Limitation  on 
Licensing 

As  mandated  in  49  U.S.C.  app. 
2708(a)(10),  this  section  prohibits  Slates 
from  issuing  CDLs  to  persons  who  are 
disqualified  from  operating  QMVs  or 
who  have  a  suspended,  revoked,  or 
canceled  driver’s  license.  In  addition, 
this  section  incorporates  the  limitation 
(in  §  383.73(g))  against  licensing  a 
person  who  is  determined  to  have 
falsified  information  on  his  or  her  CDL 
application.  For  purposes  of  the 
limitation  on  licensing, 
"disqualification”  explicitly  includes  all 
elements  of  that  term  as  defined  in 
§  383.5.  In  brief,  these  elements  are: 

(a)  The  suspension,  revocation, 
cancellation,  or  other  withdrawal  by  a 
State  of  a  person’s  privileges  to  drive  a 
CMV; 

(b)  A  determination  by  the  FHWA  that 
a  person  is  no  longer  qualified  to 
operate  a  CMV;  or 

(c)  The  loss  of  qualification  which 
automatically  follows  conviction  of  an 
offense  listed  in  §  383.51. 

The  last  element  of  the 
“disqualification”  definition  in  item  (c) 
above  means  that  a  State  is  prohibited 
from  issuing  a  CDL  to  any  person  for 
whom  the  required  record  checks  in 
§§  384.205,  384.206,  and/or  384.220 
yield  information  on  convictions  that — 
while  disqualifying  under  §  383.51 — 
have  not  yet  been  translated  into  a 
license  suspension,  revocation,  or 
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In  conformity  with  §  384.231(b)(2),  a 
State  is  also  prohibited  from  issuing 
CDLs  to  non-CDL  holders  who  are 
disqualified  due  to  convictions  for  ' 
CMV-disqualifying  offenses.  (See 
discussion  at  §§  384.209  and 
384.231(b)(2).) 

While  only  five  comments,  from  three 
States,  AAMVA,  and  an  individual, 
specifically  addressed  this  section, 
many  of  the  comments  already 
discussed  regarding  §§  384.205, 

384.206,  and  384.220  also  relate  these 
issues.  Two  of  the  States  and  AAMVA 
addressed  the  problems  that  would 
result  from  inaccurate  or  out  of  date 
information.  The  regulation  has  been 
modified  to  provide  for  verification  by 


the  States  of  the  accuracy  and  validity 
of  information  prior  to  action.  One  State 
notes  that  some  States  do  not  have 
information  about  convictions  prior  to 
the  time  licensing  actions  that  are  based 
on  those  convictions  are  taken  and  these 
States  are,  therefore,  unable  to  take 
action  on  those  unknown  convictions. 
The  regulation  is  not  intended  to  require 
States  to  act  on  information  that  is  not 
available  to  them;  however,  once  that 
information  becomes  available,  the 
appropriate  action  must  be  taken. 

An  individual  noted  that  the 
differences  between  the  definitions  of 
CMV  in  §§  383.5  and  390.5  could  cause 
some  problems  interpreting  the  status  of 
disqualified  CMV  drivers.  Specifically, 
the  definition  of  CMVs  in  §  383.5 
applies,  in  part,  to  vehicles  weighing 
26,001  or  more  pounds  and  operating  in 
interstate  and  intrastate  commerce, 
whereas  the  definition  of  CMV  in 
§  390.5  covers,  in  part,  vehicles 
weighing  10,000  or  more  pounds  and 
operating  in  interstate  commerce  only. 
Therefore,  a  question  could  arise 
whether  a  driver  who  is  disqualified 
under  §  383.51  from  driving  a  CMV  as 
defined  in  §  383.5  is  also  disqualified 
from  driving  a  CMV  as  defined  in 
§  390.5.  Conversely,  another  question 
that  could  be  asked  is  whether  a  driver 
who  is  disqualified  under  §  391.15  from 
driving  a  CMV  as  defined  in  §  390.5  is 
also  disqualified  from  driving  a  CMV  as 
defined  in  §  383.5.  These  important 
issues  must  be  addressed,  but  they  are 
beyond  the  scope  of  this  rulemaking. 
They  will  be  considered  in  a  subsequent 
rulemaking. 

Sections  384.211  (Return  of  Old 
Licenses)  and  384.212  (Domicile 
Requirement) 

These  sections  implement  49  U.S.C. 
app.  2708(a)(ll)  and  (a)(12), 
respectively.  In  addition,  §384.212 
requires  States  to  enforce  the 
requirement  of  §  383.71(b)  that  a  CDL 
holder  apply  for  a  license  transfer 
within  30  days  of  establishing  domicile 
in  a  new  State. 

The  actual  disposition  of  the  driver’s 
old  license  documents  is  a  matter  best 
left  to  the  States  involved.  However,  the 
FHWA  prescribes  in  §  384.207  that  the 
driver’s  State  of  record  be  changed  fix>m 
the  old  to  the  new  State  hy  means  of  the 
CDLIS.  This  requirement  will  help 
ensure  that  each  CDL  holder  has  only 
one  record,  a  tenet  of  the  Act.  It  is  also 
already  a  condition  of  participation  in 
the  CDLIS  and,  as  such,  is  the  current 
practice  of  the  States. 

Four  States  comrnented  on  these 
sections.  Three  of  these  States  expressed 
concerns  about  drivers  who  legitimatidy 
lose  their  licenses.  This  section  only 
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reiterates  provisions  already  required  in 
§  383.71.  Nothing  in  that  section  or  in 
this  new  §  384.11  prohibits  a  State  from 
issuing  a  replacement  CDL  to  such  a 
driver  after  taking  reasonable  measures 
to  preserve  the  integrity  of  the  system. 

One  State  commented  that  the 
requirement  in  §  384.212(b)  that  holds 
the  State  responsible  for  requiring  CDL 
holders  to  apply  for  a  transfer  CDL  in 
the  new  State  within  30  days  after 
establishing  domicile  is  hard  to 
administer  since  the  State  does  not 
ordinarily  have  knowledge  of  the  length 
of  time  a  person  has  resided  in  that 
State.  This  requirement,  which,  like  the 
previous  one,  is  already  a  part  of 
§  383.71,  is  fundamental  to  the  integrity 
of  the  program.  Each  State  is  expected 
to  implement  this  provision  within  its 
own  administrative  and  enforcement 
framework. 

Section  384.213 — Penalties  for  Driving 
Without  A  Proper  CDL 

Title  49,  U.S.C.,  app.  2708(a)(13) 
requires  a  State  to  impose  such 
penalties  as  it  deems  appropriate  and 
the  Secretary  approves,  for  operating  a 
CMV  while  not  having  a  CDL;  while 
having  any  type  of  driver’s  license 
suspended,  revoked,  or  canceled:  or 
while  being  disqualifled  from  operating 
a  CMV,  Section  384.213  would 
implement  49  U.S.C.  app.  2708(a)(13) 
with  the  proviso  that  the  CDL-related 
civil  and  criminal  penalties  must  be  at 
least  as  severe  as  those  imposed  by  the 
State  on  noncommercial  drivers.  The 
FHWA  believes  this  provision  will 
encourage  States  to  ensure  that  the  CDL 
program  is  efficiently  enforced. 

There  were  no  comments  on  this 
section.  The  final  rule  retains  the 
language  used  in  the  NPRM. 

Section  384.214 — Reciprocity. 

The  statute  specifies  that  each  State 
shall  allow  any  non-disqualified  holder 
of  a  valid  CDL  issued  by  any  other  State 
to  operate  a  CMV  in  its  State.  49  U.S.C. 
app.  2708  (a)(14).  Section  383.73(h) 
m^es  a  State’s  granting  of  this  licensing 
reciprocity  mandatory.  This  rule 
explicitly  conditions  the  State’s 
substantial  compliance  with  the  CDL 
program  on  the  same  licensing 
reciprocity  intended  in  part  383,  with 
two  clarifications.  First,  the  phrase 
“State  or  jurisdiction’’  was  used  to  make 
it  clear  that  a  State  must  accept  CDLs 
issued  by  countries  named  in  footnote  1 
to  §  383.23(b).  Currently,  Canadian 
licenses  issued  imder  the  National 
Safety  Code,  and  Mexico’s  new  Licencia 
Federal  de  Conductor,  must  be 
reciprocally  accepted  because  the 
FHWA  has  determined  that  those 
countries  test  drivers  and  issue  CDLs  in 
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accordance  with  the  part  383  standards 
or  their  equivalent.  Second,  to  be 
reciprocally  honored,  a  license, 
including  any  endorsements,  must  be 
valid  for  the  vehicle  type  being  driven. 

Three  States  and  an  individual 
commented  on  this  section.  They  noted 
that  some  States  require  additional 
certifications,  which  may  constitute 
additional  licensing  requirements 
beyond  the  CDL,  of  certain  out-of-state 
drivers.  In  addition,  some  States  take 
direct  actions,  such  as  suspension  of 
driving  privileges,  on  drivers  from  other 
States.  'The  CDL  program  is  premised  on 
the  license  issued,  and  acted  on,  by  only 
one  State.  Once  a  driver  receives  a  CDL, 
the  licensing  State  is  responsible  for 
taking  necessary  action,  and  other  States 
are  responsible  for  notifying  the 
licensing  State  of  convictions  of  the 
driver.  Because  this  concept  is 
fundamental  to  the  CDL  program  this 
provision  will  not  be  changed. 

Two  States  that  do  not  share  a  border 
with  Mexico  requested  additional  time 
to  provide  reciprocity  for  Mexican 
drivers.  However,  although  the  new 
Licencia  Federal  de  Conductor  has  been 
recognized  as  a  valid  license  since 
November  21, 1991,  Mexican  carriers 
may  not  currently  operate  beyond  the 
Interstate  Commerce  Commission 
border  commercial  zones  of  the  ports  of 
entry  in  the  four  States  that  share  a 
border  with  Mexico.  Mexican  drivers 
may  not  drive  in  the  U.S.  for  domestic 
carriers  without  a  work  permit,  issued 
by  the  U.S.  Immigration  and 
Naturalization  Service,  which  is  based 
on  need  and  residency.  When  Mexican 
citizens  become  residents  of  a  State  they 
must  obtain  CDLs.  Agreements  are 
expected  which  will  eventually  allow 
these  drivers  access  throughout  the 
country.  At  that  time  all  States  must 
recognize  the  new  Licencia  Federal  de 
Conductor  to  permit  access  by  Mexican 
drivers.  The  FHWA  expects  all  States 
that  have  not  already  done  so  to  provide 
for  such  recognition.  Therefore,  the  final 
rule  has  not  been  changed. 

Sections  384.215  (First  Offenses); 
384.216  (Second  Offenses);  384.217 
(Drug  Offenses);  384.218  (Second 
Serious  Traffic  Violation);  and  384.219 
(Third  Serious  Traffic  Violation) 

These  sections  implement  the 
corresponding  provisions  of  49  U.S.C. 
app.  2708(a)(15)  through  (a)(19).  Section 
384.231  contains  minimum  standards, 
grouped  together  for  economy  of 
expression,  that  are  generally  applicable 
to  all  these  sections.  In  particular, 

§  384.231(a)  specifies  that  it  is  the 
person’s  current  State  of  licensure  that 
is  responsible  to  implement  the  required 
disqualifications. 
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Three  comments  were  received  from 
two  States  on  these  sections.  One  State 
requested  that  §  384.216(b)  be  clarified 
to  explain  which  State  retains  the  right 
to  determine  whether  a  driver  who  has 
received  a  lifetime  disqualification  may 
have  that  disqualification  reduced  if  the 
driver,  after  being  disqualified,  changes 
the  State  of  domicile.  The  regulation  has 
been  modified  to  specify  that  the 
current  State  of  domicile  has  this 
authority. 

Two  States  commented  on  §  384.219. 
One  requested  a  time  extension  for 
implementing  portions  of  the  “serious 
traffic  violation”  as  defined  in  §  383.5. 
This  final  rule  does  not  extend  the  time 
to  implement  this  provision  because 
this  definition,  and  hence  the 
requirement,  has  been  in  place  since 
1989.  The  FHWA  believes  this  is 
adequate  time  for  implementation  and 
no  State  should  have  difficulty 
complying.  Another  commenter  asked 
whether  the  120  day  disqualification 
period  that  results  from  the  three 
serious  traffic  violations  in  a  three  year 
period  can  include  the  60-day  period  for 
which  the  driver  was  already 
disqualified.  The  FHWA  interprets  the 
Act  to  mean  that  the  120-day  period 
must  be  separate  and  additional.  The 
final  rule  is  modified  to  reflect  this 
distinction. 

Section  384.220 — National  Driver 
Register  (NDR)  Information 

See  the  discussion  of  this  section 
above,  under  §  384.205. 

Section  384.221  and  Future  Section 
384.222  (Reserved  in  This  Final  Rule) 

These  sections  address  two  distinct 
infractions — violations  of  alcohol 
prohibitions,  and  violations  of  out-of- 
service  orders  placed  on  drivers  for  any 
reason  including  alcohol — for  which 
Congress  required  the  States  to  apply 
sanctions  under  49  U.S.C.  app. 
2708(a)(21). 

Section  384.221 — Out-of-Service 
Regulations  (Intoxicating  Beverage) 

This  section  requires  States  to  place 
out-of-service  for  24  hours  any  CMV 
driver  who  is  found  to  be  in  violation 
of  §  392.5  (a)  and  (c). 

As  interpreted  by  the  FHWA  and 
proposed  in  the  NPRM,  this  is  the  only 
requirement  of  49  U.S.C.  app.  2708(a) 
that  applies  both  to  all  drivers  of  CMVs 
as  defined  in  part  383  and  to  all  drivers 
of  CMVs  as  defined  in  part  390. 
(Generally,  part  383  has  a  26,001  pound 
gross  vehicle  weight  rating  (GVWR) 
minimum  threshold  for  CMVs,  while 
part  390  has  a  10,001  pound  threshold. 
Both  parts  include  as  CMVs,  regardless 
of  GV\VR,  vehicles  placarded  for 
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hazardous  materials  or  designed  to 
transport  16  or  more  persons  including 
the  driver.) 

Seven  States  commented  on  this 
section.  Five  of  these  believed  that  the 
smaller  vehicles,  those  defined  in 
§  390.5  but  not  §  383.5,  should  not  be 
subject  to  these  provisions.  One  noted 
that  including  the  smaller  vehicles 
would  require  additional  legislation. 
Another  questioned  the  inclusion  of 
§§  392.5(a)(1)  and  392.5(a)(3),  believing 
that  the  real  intent  of  this  requirement 
is  to  place  out-of-service  CMV  drivers 
with  any  measurable  and  detectable 
presence  of  alcohol  under  §  392.55(a)(2). 

The  FHWA  is  aware  that  this 
provision  is  an  enforcement  provision, 
the  only  one  of  the  requirements  that 
contains  no  QDL  licensing  element. 

Upon  further  examination,  the  FHWA 
has  determined  that  while  the  intent  of 
this  provision,  to  place  out-of-ser\'ioe  all 
CMV  drivers  who  drive  after  drinking 
alcoholic  beverages,  remains  the  same, 
clarification  is  needed.  This  provision 
pertains  to  the  State  but  not  necessarily 
the  licensing  entity  within  the  State.  As 
such,  the  State  may  show  compliance 
with  this  provision  through  compliance 
with  the  Motor  Carrier  Safety  Assistance 
Program  (MCSAP)  within  the  timetable 
prescribed  under  that  program  or,  if  the 
State  does  not  participate  in  the  MCSAP 
program,  under  other  appropriate  State 
laws  and  procedures  that  meet  the 
requirements  of  that  program.  It  should 
also  be  noted  that  under  new  alcohol 
and  drug  regulations  issued  by  the 
FHWA,  employers  will  also  be  required 
to  place  out-of-service,  those  drivers 
who  have  tested  "positive”  for  alcohol. 
The  FHWA  continues  to  believe  that  all 
of  §  3Q2.5(a)  should  be  adopted  by  the 
States. 

One  State  requested  that  this 
provision  be  subject  to  a  deferred 
compliance  date.  The  FHWA  believ’es 
that  because  States  have  had  ample  time 
to  implement  this  requirement,  deferred 
compliance  cannot  be  justified,  and, 
with  the  modification  of  the 
requirement  discussed  above,  this  will 
not  be  needed.  Two  States  commented 
on  the  problems  related  to  placing  an 
out-of-service  violation  on  the  driver 
history  record.  This  is  not  required  at 
this  time. 

Section  384.222 — IReserved] 

This  section  number  is  reserved  for  a 
related  rulemaking  concerning  State 
responsibilities  for  disqualifying  CMV 
drivers  convicted  of  violations  of  out-of¬ 
service  orders  of  any  kind — not  just  the 
out-of-service  orders  that  §  384.221 
would  require  States  to  impose  for 
intoxicating  beverage  infractions  under 
§  392.5.  The  FHWA  has  initiated  a 


rulemaking  to  establish  the  out-of- 
service  violation  as  a  disqualifying 
offense  in  §  383.51,  (see  58  FR  4640, 
January  15, 1993),  as  required  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  and  has  not  yet 
issued  a  final  rule.  For  that  reason,  no 
regulatory  language  on  corresponding 
State  responsibilities  is  included  here. 
However,  §  384.222  has  been  reserved 
for  future  placement  of  the  appropriate 
regulatory  text  relating  to  State 
compliance,  when  the  rule  establishing 
the  underlying  disqualifications  is 
finalized.  The  FHWA’s  present 
intention  is  to  make  States  responsible 
to  enforce  the  out-of-service  related 
disqualifications  no  earlier  than  October 
1, 1996. 

Two  comments  were  received  on  this 
section.  A  State  commented  on  the 
problems  that  might  be  expected  in 
implementing  such  a  regulation  and  the 
Advocates  for  Highway  and  Auto  Safety 
disagreed  with  the  proposal  to  defer  the 
compliance  date.  These  issues  will  be 
addressed  in  the  related  rulemaking 
action. 

Sections  384.223  Through  384.230 — 
[Reserved! 

Sections  384.231  and  384.232 

These  sectioris  contain  minimum 
standards  that  pertain  to  more  than  one 
of  the  22  State  requirements  of  49  U.S.C 
app.  2708.  To  avoid  the  repetition  of 
these  standards  under  each  of  the  22 
requirements  to  which  they  apply,  they 
are  grouped  together  here  and  cross- 
referenced  to  the  applicable  sections. 

Section  384.231 — Satisfaction  of  State 
Disqualification  Requirement 

This  section  provides  minimum 
standards  that  a  State  will  be  required 
to  meet  to  comply  with  §§  384.215 
through  384.219. 

Section  384.231(a) 

This  paragraph  makes  clear  that  it  is 
the  driver’s  current  State  of  licensure 
that  must  implement  the 
disqualifications  of  §§  384.203  and 
384.215  through  384.219;  the  licen.sing 
limitation  of  §  384.210  (a  responsibility 
also  of  any  prospective  State  of 
licensure);  and  the  penalties  of 
§  384.213.  This  is  true  regardless  of 
where  any  relevant  convictions  may 
have  occurred,  and  is  needed  to  ensure 
that  the  CDL  program  successfully 
prevents  problem  drivers  from  being 
issued  CDLs  and  operating  on  the 
highways.  This  provision  is  r»ecessary  to 
ensure  the  integrity  of  the  one-license- 
one-record  conc-ept. 

No  comments  were  received  on  this 
section. 


Section  384.231(b) 

This  section,  based  upon  49  U.S.C 
app.  2708(b)  (Satisfaction  of  State 
disqualification  requirement),  requires 
the  State  to  fulfill  its  responsibility  to 
disqualify  a  ODL  holder  by  means  of 
suspending,  revoking,  or  canceling  the 
driver’s  CDL. 

Section  384.209,  Notification  of  traffic 
violations,  in  part,  provides  notification 
requirements  for  CMV-disqualifying 
convictions  of  drivers  for  offenses 
committed  while  operating  CMVs,  even 
when  those  drivers  do  not  hold 
currently  valid  CDLs.  Section  384.231(b) 
augments  §  384.209  by  requiring  that, 
effective  October  1, 1995,  the  State  of 
licensure  maintain  ail  records 
(including  CDLIS  entries)  necessary  to 
prevent  such  a  non-CDL  holder  fi'om 
legally  obtaining  a  CDL  from  any  State 
during  the  period  of  disqualification. 
Realizing  that  this  requirement  was  not 
clearly  stated  in  previously  issued 
regulations,  the  FHWA  proposed  a 
deferred  compliance  date  to  give  the 
States  time  to  implement  this  provision. 

Two  States  and  two  associations 
commented  on  this  section.  The 
AAMVA  and  one  State  expressed 
concern  about  mechanisms  for  tracking 
these  non-CDL  holding  drivers  in  the 
CDLIS,  particularly  when  a  social 
security  number  is  not  available. 

Another  State  believed  that  it  is  the 
State’s  responsibility  to  determine  how 
to  handle  non-CDL  related  driving 
privileges.  While  tracking  drivers  who 
are  not  properly  licensed  is  clearly  more 
difficult  than  tracking  properly  licensed 
CDL  holders,  the  provisions  of  the  Act 
clearly  apply  to  persons  who  operate 
commercial  motor  vehicles,  not  just 
those  who  are  properly  licensed  to  do 
so.  The  FHWA  is  not  mandating  specific 
procedures  for  how  such  drivers  must 
be  tracked.  AAMVAnet  is  developing 
procedm’es  for  tracking  non-CDL 
holding  drivers  in  the  CDLIS,  which 
should  improve  the  States’  capacity  to 
meet  this  responsibility. 

The  AHAS  oppmsed  deferred 
compliance.  The  FHWA  continues  to 
believe  that  States  need  time  to  modify 
their  own  procedures  to  ensure 
compliance.  Therefore,  the  final  rule 
keeps  a  deferred  date  for  compliance  as 
proposed. 

Section  334.231(c) 

In  this  paragraph,  the  FHWA 
proposed  to  fix  responsibility  on  the 
licensing  entity  for  meeting  a  three-day 
deadline  for  disqualifying  drivers  (or, 
when  appropriate,  notifying  the  State  of 
licensure)  following  receipt  of 
notification  from  the  court  system.  A 
thirty-day  deadline,  from  the  operative 
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date  of  conviction  to  the  date  of 
disqualification  by  the  licensing  entity, 
was  proposed  to  be  applied  to  the  State 
as  a  whole. 

The  FHWA  has  also  recognized  the 
need  to  clarify  exactly  when  a  person’s 
required  period  of  disqualification 
begins,  and  when  it  ends.  Thus,  the 
proposal  specified  that  the 
disqualification  period  would  begin  on 
the  date  that  the  licensing  entity  effects 
the  suspension,  revocation,  or 
disqualification.  This  is  in  keeping  with 
the  FHWA’s  response  to  the  many 
questions  asked  on  this  subject. 

Thirteen  States  and  the  AAMVA 
protested  at  least  some  portion  of  the 
proposed  timing  for  the  disqualification 
of  drivers.  Comments  stated  that  the 
proposed  requirement  to  disqualify  a 
driver  within  three  days  of  conviction 
notification  allows  no  time  for 
notification  of  the  driver,  may  violate  a 
driver’s  due  process  rights,  is  too 
restrictive,  and  is  unreasonable.  As  for 
the  30  day  provision,  most  States 
commented  that  the  licensing  entity  had 
no  control  over  the  courts  and  thus 
could  not  be  assured  of  receiving 
prompt  notification  of  convictions.  It  is 
clear  that  each  State  faces  a  different 
situation  in  terms  of  requirements  for 
due  process  by  the  courts  and  also  by 
the  licensing  entity.  In  addition,  the 
licensing  entity’s  legal  and 
administrative  relationship  with  the 
courts  and  specific  legal  requirements 
for  transmitting  information  about 
convictions  from  the  courts  to  the 
licensing  entity  can  vary  from  State  to 
State.  Staffing  and  workload  also  differ 
between  the  States.  Given  these  varying 
conditions  and  the  licensing  entities’ 
lack  of  control  over  the  judiciary,  the 
FHWA  has  decided  to  address  this  issue 
in  a  separate  rulemaking.  Therefore,  the 
final  rule  will  only  require  the  States  to 
disqualify  drivers  as  expeditiously  as 
possible. 

Three  States  and  the  AAMVA  also 
commented  on  the  starting  date  to 
calculate  the  minimum  disqualification 
period.  All  requested  more  flexibility  for 
determining  this  date.  One  State 
suggested  rewording  this  section  to 
allow  the  disqualification  period  to  start 
either  on  the  date  on  which  the 
licensing  entity  acts  cr  on  the  date  of 
conviction  if  this  is  in  keeping  with 
State  procedures.  To  allow  the 
requested  flexibility,  the  FHWA  has 
elected  not  to  provide  in  this  rule  a 
specific  number  of  days  from  the  date  of 
conviction  from  which  a  State  must 
begin  the  disqualification  period.  The 
FHWA  will,  however,  explore  in  the 
interim  more  effective  timing  of 
disqualification,  especially  focusing  on 
the  in-State  and  State-to-State 


communication  of  conviction 
information.  These  efforts  will  be 
coordinated  with  the  States  and 
AAMVA  and  will  be  the  subject  of  this 
future  rulemaking. 

Section  384.231(d) — Recordkeeping 
Requirements 

Certain  CDL  disqualification 
requirements  are  triggered  by  multiple 
convictions.  To  meet  the 
disqualification  standards,  a  State  must 
assure  that  multiple  convictions  stay  on 
the  books  long  enough  to  reflect  the 
mandated  disqualification  time  periods 
and  remove  CMV  drivers  from  the  road 
for  certain  unsafe  driving  behaviors.  To 
accomplish  this,  the  proposal  included 
the  requirements  that  each  driver’s 
identifying  data  remain  on  the  CDLIS 
and  that  the  related  conviction  data 
remain  in  the  State  of  record,  so  that — 
in  the  event  of  a  second  or  third  such 
conviction — the  appropriate 
disqualification  can  be  implemented.  In 
particular,  the  proposal  requested  that 
the  CDLIS  and  the  State  of  record  retain 
information  on  a  driver  who  receives  an 
absolute  lifetime  disqualification  for  a 
drug- related  CMV  felony  conviction,  for 
example,  so  that  no  other  State  can 
subsequently  issue  him  or  her  a  CDL. 

The  proposed  requirements  are 
included  in  procedures  established  by 
AAMVAnet,  Inc.,  the  operator  of  the 
CDLIS  on  behalf  of  the  States. 

Two  States  commented  on  this  issue. 
One  believed  the  proposal  was 
reasonable  and  would  promote 
consistency  among  States.  The  other 
wanted  a  reduction  or  elimination  of 
maintenance  fees  from  AAMVAnet. 

This  is  an  issue  between  AAMVAnet 
and  the  States  and  is  not  addressed  by 
the  FHWA.  Thus,  the  FHWA,  in  this 
final  rule,  is  requiring  that  States  adopt 
and  use  these  AAMVAnet,  Inc., 
requirements  to  be  in  compliance  with 
the  Act. 

Section  384.232 — Required  Timing  of 
Record  Checks 

To  effectively  exclude  ineligible 
applicants  from  obtaining  CDLs,  the 
checks  of  the  CDLIS,  the  State  record(s), 
and  the  NDR  (in  §§  384.205,  384.206, 
and  384.220,  respectively)  should  occur 
immediately,  i.e.,  no  more  than  24 
hours — prior  to  all  CDL  issuances,  as 
defined  in  §  384.105.  However,  some 
States  do  not  issue  CDLs  over-the- 
counter  and  are  thus  unable  to  complete 
these  checks  within  24  hours  before 
CDL  issuance.  Therefore,  for  licenses 
issued  before  October  1, 1995,  the 
FHWA  proposed  that  the  record  checks 
should  occur  no  more  than  10  days 
prior  to  issuance.  For  licenses  issued 
after  September  30, 1995,  however,  the 


FHWA  proposed  to  require  that  the 
checks  occur  no  more  than  24  hours 
prior  to  issuance.  This  staged 
implementation  allows  time  for  States  to 
implement  needed  improvements  to 
their  communication  systems. 

Seven  States,  the  AAMVA,  and  AHAS 
commented  on  this  issue.  Six  of  the 
States  and  the  AAMVA  expressed 
concerns  about  the  24-hour 
requirement.  They  noted  the  difficulties 
associated  with  this  requirement  for 
States  that  renew  by  mail  and  States  that 
use  more  than  one  agency  to  issue  the 
CDL.  In  addition,  they  viewed  the 
benefits  of  such  a  requirement  as 
limited.  The  AAMVA  suggested  that 
renewals  be  exempt  from  the  24-hour 
requirement  and  subject  to  a  60-day 
requirement. 

The  10-day  requirement  for  record 
checks  seems  to  be  acceptable  to  most 
States  and  is  being  retained.  Because  the 
major  benefit  of  the  24-hour 
requirement  will  accrue  to  actions  on 
new  and  transfer  drivers,  the  24-hour 
checks  will  be  required  after  September 
30, 1995,  for  new  and  transfer  drivers 
only.  This  will  allow  States  to  continue 
existing  workable  practices  for  renewing 
drivers  who  are  already  in  the  State 
system  and  being  tracked  by  the  State. 

The  AHAS  disagreed  with  the 
deferred  compliance  date  associated 
with  this  provision.  However,  the 
FHWA  believes  that  this  is  necessary  to 
provide  time  for  the  States  which 
currently  issue  licenses  from  a  central 
location  to  implement  the  new 
requirements. 

Subpart  C — Procedures  for  Determining 
State  Compliance 
This  part  of  the  proposal  included 
two  parallel  mechanisms — mandatory 
State  certifications  and  discretionary 
FHWA  reviews  of  State  CDL  programs — 
either  of  which  could  trigger  a  finding 
of  noncompliance. 

Section  384.301 — Substantial 
Compliance — General  Requirement 

This  section  summarizes  the  FHWA’s 
concept  of  substantial  compliance, 
discussed  above. 

Seven  States  commented  on  this 
section.  Four  of  the  States  commented 
that  the  regulation  seemed 
unnecessarily  stringent,  allowing  no 
room  for  error,  and  that  adequate 
guidance  to  determine  whether  they  are 
in  substantial  compliance  has  not  been 
provided.  Others  commented  on  the 
lateness  of  the  regulation  and  the 
inadequate  time-frame  for  meeting  these 
requirements. 

To  address  these  concerns,  the  FHWA 
carefully  reviewed  each  of  the 
requirements  together  with  the 
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associated  time-frames  to  assure  that  the 
requirements  are  reasonable.  While 
States  are  expected  to  comply 
completely  as  stated  in  this  section,  the 
FHWA  has  included  the  principle  of 
demonstrable  combined  effect  in 
determining  whether  a  State  is  in 
substantial  compliance,  which  will 
allow  for  the  recognition  and 
accommodation  of  occasional  mistakes 
and/or  omissions,  without  the  threat  or 
actual  loss  of  highway  funds. 

Sections  384.303  and  3B4.305 — State 
Certifications 

The  NPRM  provided  that  by  the  tenth 
day  of  September,  1993,  (tbe  last  month 
of  Federal  fiscal  year  1993),  and  by 
January  1  of  every  subsequent  Federal 
fiscal  year,  each  State  would  make  an 
annual  certification  of  substantial 
compliance  with  49  U.S.C.  app.  2708(a). 
If  a  State  fails  to  make  a  required 
certification  it  would  be  determined  to 
be  out  of  compliance,  and  subject  to  the 
statutory  reduction  in  Federal-aid 
highway  funding.  The  first  two  of  these 
dates,  September  10, 1993,  and  January 
1, 1994,  clearly  cannot  be  met;  therefore 
the  first  State  certification  will  be 
required  by  July  18, 1994. 

The  FHWA  interprets  49  U.S.C.  app. 
2710(b)  to  mean  that,  in  FY  1994  (friam 
April  1)  and  thereafter,  a  State  must 
continuously  comply  with  part  384,  i.e., 
throughout  the  entire  year.  Thus,  the 
certification  due  by  January  1  of  any 
current  fiscal  year  would  cover  the 
entire  period  from  the  end  of  the  prior 
fiscal  year’s  certification 
(retrospectively)  through  the  date  of  the 
beginning  of  the  next  fiscal  year 
(prospectively).  (For  example,  the 
certification  due  January  1,  1995  would 
cover  the  period  from  October  1, 1994 
through  September  30, 1995.)  A  January 
1  deadline  for  each  fiscal  year’s 
certification  was  proposed  because,  in 
addition  to  paralleling  the  analogous 
requirement  in  23  CFR  657.17  (for  size 
and  weight  enforc:ement),  it  would 
provide  the  FHWA  with  sufficient  time 
to  review  certifications  and  compliance. 
This  deadline  would  also  enable  the 
State  to  conduct  a  thorough  review  of  its 
compliance  during  the  previous  fiscal 
year  as  well  as  its  capacity  to  continue 
in  compliance  during  the  current  fist^al 
year. 

Ten  States  commented  on  these  parts. 
Nine  of  these  believe  that  the  September 
10, 1993,  certification  should  be 
eliminated  or  that  this  certification  and 
the  one  on  January  1, 1994,  tc^ether,  are 
excessive.  As  noted  above  these  dates 
have  been  eliminated.  Four  States 
believed  that  yearly  certifir,ation  should 
not  be  requir^.  The  Act,  however, 
clearly  requires  annual  verification  of 


compliance.  The  FHWA  believes  that 
self-certification  is  preferable  to 
mandated  annual  audits  which  would 
be  an  unnecessary  burden  both  to  the 
FHWA  and  the  States. 

Section  384.307 — ^FHWA  Program 
Reviews  of  State  Compliance 

The  FHWA  will  rely  in  the  first 
instance  on  the  State’s  certification.  The 
State  is  in  a  better  position  to  evaluate 
its  own  compliance  with  the  standards. 
The  FHWA  will,  at  its  discretion, 
conduct  reviews  of  State  compliance 
with  part  384  on  a  random  and/or  cause 
basis  relying  on  information  obtained 
from  the  State  and  other  sources.  The 
NPRM  invited  comments  on  whether 
the  final  rule  should  prescribe  the 
documents  whicdh  the  State  would  be 
obliged  to  maintain  for  the  FHWA. 

If,  in  the  course  of  a  review,  the 
FHWA  makes  a  preliminary 
determination  that  a  State  does  not  meet 
one  or  more  of  the  standards  of  subpart 
B,  an  informal  resolution  procedure  will 
begin.  The  State  will  be  informed  of  any 
such  preliminary  determination  before 
July  1  of  the  fiscal  year  in  which  it  is 
made;  this  deadline  will  help  assure 
that  the  State  has  adequate  time  to  come 
into  compliance  prior  to  the  beginning 
of  the  next  fiscal  year,  to  avoid  a 
withholding  of  funds. 

The  State  will  have  up  to  30  calendar 
days  to  respond  to  a  preliminary 
determination.  Such  respon.se  may 
include  a  prompt  and  permanent 
correction  of  items  cited  as  possible 
areas  of  noncompliance.  If,  after 
reviewing  the  State’s  timely  response, 
the  FHWA  still  finds  the  State  to  be  in 
nonc;ompliance,  the  FHWA  will  notify 
the  State  of  its  final  determination. 

The  FHWA  believes  that  .such  a 
procedure,  building  on  existing  Federal/ 
State  cooperation  in  the  CDL  program, 
will  satisfactorily  protect  the 
nationwide  CDL  program  and  the  States’ 
intere.sts. 

Five  comments  w'ere  received  on  this 
part,  from  three  States,  the  ATA,  and  an 
individual.  The  States  commented  on 
the  documentation  that  they  believed 
should  be  required,  with  one  in  favor  of 
prescribing  specific  documents  and  tw'o 
against.  Specific  documents  will  not  be 
prescril)ed  in  the  rule;  however,  the 
FHWA  will  consider  the  development  of 
a  checklist  that  will  be  available  to 
assist  States  in  meeting  the  certification 
requirements.  The  ATA  requested  an 
opportunity  for  the  motor  carrier 
industry  to  review  and  comment  on  the 
States’  certifications.  The  certification  is 
a  matter  betwt*n  the  State  and  the 
FHWA;  therefore,  such  a  review  will  not 
be  provided  by  this  rule.  The  FHWA 
will,  however,  record  complaints  of 


State  practices  from  any  external  source 
for  use  in  conducting  program  reviews. 
These  complaints  may  themselves  be 
significant  enough  to  trigger  such 
reviews. 

The  individual  noted  that  when  new 
legislation  or  regulations  are 
promulgated.  States  need  sufficient  time 
for  implementation.  The  FHWA  agrees 
that  sufficient  time  must  be  provided  for 
implementation,  and  will  provide  this 
time  when  a  change  in  a  law  or 
regulation  is  implemented. 

Section  384.309 — Results  of  Compliance 
Determination 

Any  year  in  which  a  State  fails  to 
submit  the  required  certification,  or  in 
which  the  FHWA  makes  a  final 
determination  that  a  State  does  not  meet 
one  or  more  of  the  standards  of  subpart 
B  of  this  part,  will  be  considered  a  year 
of  noncompliance.  Such  noncompliance 
will  trigger  the  consequences  contained 
in  subpart  D.  Conversely,  if  timely 
certification  is  supplied  and  the  FHWA 
makes  no  final  determinations  of 
noncompliance,  then  the  State  will  be 
deemed  to  bo  in  compliance  for  the 
year.  No  comments  were  received  on 
this  section. 

Subpart  D — Consequences  of  State 
Noncompliance 

This  subpart  implements  the  detailed 
consequences  of  Slate  noncompliance 
laid  out  in  section  12011  of  the  Act  (49 
U.S.C.  app.  2710).  During  the  fiscal  year 
following  a  State’s  first  year  of 
noncompliance,  five  percent  of  the 
State’s  Federal-aid  highway  funds  will 
be  withheld;  during  the  fiscal  year 
following  any  year  of  noncompliance 
other  than  the  first,  the  amount 
withheld  will  be  ten  percent.  Tne 
citations  to  the  categories  of  funds 
withheld  under  §  384.401  differ  from 
the  citations  in  section  12011  of  the  Aii 
to  conform  to  changes  made  in  the 
Federal-aid  highway  program  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991. 

This  rule  also  sets  forth  the 
particulars,  provided  in  the  Act,  for 
various  cases  in  which  a  State  comes 
into  compliance  after  having  had  funds 
withheld.  No  comments  were  received 
on  this  section  and  no  changes  have 
been  made. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
final  rule  is  significant  under  Executive 
Order  12866.  This  document  has  been 
reviewed  by  the  Office  of  Management 
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and  Budget  under  that  executive  order. 

It  is  significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT  because  of  the  substantial 
public  interest  in  the  issue  of  CMV 
safety  and  the  expected  benefit  to 
transportation. 

A  primary  purpose  of  tliis  rulemaking 
is  to  formalize  as  State  requirements  the 
obligations  already  placed  upon  States 
in  49  CFR  383,  Commercial  Driver’s 
License  Standards — Requirements  and 
Penalties.  Part  383  was  already  the 
subject  of  an  extensive  regulatory 
evaluation,  a  copy  of  which  has  been 
placed  for  informational  purposes  in  the 
public  docket  for  this  rulemaking  and  is 
available  for  inspection  in  the 
Headquarters  office  of  the  FHWA,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Because  the  States  are  already 
complying  with  the  underlying 
requirements  of  part  383,  and  because 
the  FHWA  expects  the  States  to  comply 
with  these  proposed  regulations  which 
impose  few  new  mandates  on  the  States, 
the  FHWA  does  not  anticipate  that 
material  incremental  regulatory  impacts, 
beyond  those  described  in  the 
regulatory  evaluation  for  part  383, 
would  result  from  this  rule. 

Regulatory  Flexibility  Act 

As  explained  in  the  preamble  to  the 
final  rule  on  CDL  testing  and  licensing 
(53  FR  27647,  July  21, 1988),  the 
impacts  of  the  CDL  program  on  small 
entities  have  already  been  considered. 
This  rule,  addressing  the  States  rather 
than  employees  and  employers,  will  not 
have  identifiable  incremental  impacts 
on  small  entities,  beyond  those  already 
described  with  regarf  to  part  383. 
Therefore,  under  the  criteria  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities,  and 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  [Federalism 
Assessment) 

The  FHWA  subjected  the  underlying 
rules  in  49  CFR  part  383,  which  form 
the  substantive  basis  for  most  of  the 
State  requirements  in  this  rulemaking, 
to  a  full  Federalism  Assessment  under 
Executive  Order  12612.  See  53  FR 
27648.  As  a  result  of  that  analysis,  the 
FHWA  found  that  the  CDL  program, 
embodied  in  49  CFR  part  383,  accorded 
fully  with  the  letter  and  spirit  of  the 
Federalism  initiative. 

Title  49,  U.S.C.,  app.  2708(a)  lists  22 
CDL  program  requirements  which  States 
must  meet  to  avoid  the  withholding  of 
five  or  ten  percent  of  their  Federal-aid 
highway  construction  funds.  Most  of 


these  22  requirements  are  already  fully 
addressed  in  49  CFR  part  383  and 
covered  by  the  Federalism  Assessment 
for  that  part.  The  remaining 
requirements,  addressed  herein, 
constitute  minimum  standards  which 
would  have  to  be  followed  by  States  and 
which  may  be  supplemented  by  the 
States.  This  rule  limits  the  policymaking 
discretion  of  the  States  only  in  narrow 
ways,  and  does  so  only  to  achieve  the 
national  purposes  of  the  Act.  The 
procedures  in  subparts  C  and  D  either 
directly  embody  the  provisions  of  the 
Act  or  constitute  a  necessary  procedural 
framework  for  implementing  the  funds 
withholding  sanctions  set  forth  in  49 
U.S.C.  app.  2710.  Accordingly,  it  is 
certified  that  the  policies  contained  in 
this  document  have  been  assessed  in 
light  of,  and  accord  fully  with,  the 
principles,  criteria,  and  requirements  of 
the  Federalism  Executive  Order  and  that 
the  requirements  of  this  action  that  were 
not  addressed  in  the  Federalism 
Assessment  for  49  CFR  383  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  separate, 
full  Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assi.stance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

By  virtue  of  the  certifications  required 
annually  of  the  States  under  subpart  C, 
this  action  provides  a  minimal 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520.  Accordingly,  the  information 
collection  request  for  commercial  driver 
testing  and  licensing  standards  has  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  the  control 
number  of  2125-0542  which  expires  on 
12/31/96. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  rule  for 
the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 


the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  384 

Commercial  driver’s  license 
documents.  Commercial  motor  vehicles. 
Driver  qualification.  Highways  and 
roads.  Motor  carriers  licensing  and 
testing  procedures,  and  Motor  vehicle 
safety. 

Issued  on;  May  10, 1994. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  49,  Code  of  Federal 
Regulations,  chapter  III,  subchapter  B, 
as  set  forth  below. 

PART  384— [ADDED] 

1.  Chapter  III  is  amended  by  adding 
part  384,  to  read  as  follows: 

PART  384— STATE  COMPLIANCE 
WITH  COMMERCIAL  DRIVER’S 
LICENSE  PROGRAM 

Subpart  A— General 

Sec. 

384.101  Purpose  and  scope. 

384.103  Applicability. 

384.105  Definitions. 

Subpart  B — Minimum  Standards  for 
Substantial  Compliance  by  States 

384.201  Testing  program. 

384.202  Test  standards. 

384.203  Driving  while  under  the  influence. 

384.204  CDL  issuance  and  information. 

384.205  CDLIS  information. 

384.206  State  record  checks. 

384.207  Notification  of  licensing. 

384.208  IReservedl 

384.209  Notification  of  traffic  violations. 

384.210  Limitation  on  licensing. 

384.21 1  Return  of  old  licenses. 

384.212  Domicile  requirement. 

384.213  Penalties  for  driving  without  a 
proper  CDL. 

384.214  Reciprocity. 

384.215  First  offenses. 

384.216  Second  offenses. 

384.217  Drug  offenses. 

384.218  Second  serious  traffic  violation. 

384.219  Third  serious  traffic  violation. 

384.220  National  Driver  Register 
information. 

384.221  Out-of-service  regulations 
(intoxicating  beverage). 

384.222  through  384.230  (Reserved) 

384.231  Satisfaction  of  State 
disqualification  requirement. 

384.232  Required  timing  of  record  checks. 

Subpart  C — Procedures  for  Determining 
State  Compliance 

384.301  Sub.stantial  compliance-general 
requirement. 

384.303  State  certification  for  Federal  fiscal 
year  (FY)  1994. 
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384 . 305  State  certifications  for  Federal 
fiscal  years  after  FY  1994. 

384.307  FHWA  program  reviews  of  State 
compliance. 

384.309  Results  of  compliance 
determination. 

Subpart  D — Consequertces  of  State 
Noncompliance 

384.401  Withholding  of  funds  based  on 
noncompliance. 

384.403  Period  of  availability;  effect  of 
compliance  and  noncompliance. 
Authority:  49  U.S.C.  3102;  49  U.S.C.  app. 
2505,  2701  et  seq.;  and  49  CFR  1.48. 

Subpart  A— Oenerai 

§  384.101  Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  ensure  that  the  States  comply  with 
the  provisions  of  section  12009(a)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (49  U.S.C.  app.  2708(a)). 

(b)  Scope.  This  part; 

(1)  Includes  the  minimum  standards 
for  the  actions  States  must  talce  to  be  in 
substantial  compliance  with  each  of  the 
22  requirements  of  49  U.S.C.  app. 
2708(a): 

(2)  Establishes  procedures  for 
determinations  to  be  made  of  such 
compliance  by  States:  and 

(3)  Specifies  the  consequences  of 
State  noncompliance. 

§384.103  Applicability. 

The  rules  in  this  part  apply  to  all 
States. 

§384.105  Definitions. 

(a)  The  definitions  in  part  383  of  this 
title  apply  to  this  part,  except  where 
otherwise  specifically  noted. 

(b)  As  used  in  this  part: 

Issue  and  issuance  mean  initial 
licensure,  license  transfers,  license 
renewals,  license  upgrades,  and 
nonresident  commercial  driver’s 
licenses  (CDLs),  as  described  in  §  383.73 
of  this  title. 

Licensing  entity  means  the  agency  of 
State  government  that  is  authorized  to 
issue  drivers’  licenses. 

Year  of  noncompliance  means  any 
Federal  fiscal  year  during  which — 

(1)  A  State  fails  to  submit  timely 
certification  as  prescribed  in  subpart  C 
of  this  part;  or 

(2)  The  State  does  not  meet  one  or 
more  of  the  standards  of  subpart  B  of 
this  part,  based  on  a  final  determination 
by  the  FHWA  under  §  384.307(c)  of  this 
part. 

Subpart  B — Minimum  Standards  for 
Substantial  Compliance  by  States 

§  384.201  Testing  program. 

The  State  shall  adopt  and  administer 
a  program  for  testing  and  ensuring  the 


fitness  of  persons  to  operate  commercial 
motor  vehicles  (CMVs)  in  accordance 
with  the  minimum  Federal  standards 
contained  in  part  383  of  this  title. 

§  384.202  Test  standards. 

No  State  shall  authorize  a  person  to 
operate  a  CMV  unless  such  person 
passes  a  knowledge  and  driving  skills 
test  for  the  operation  of  a  CMV  in 
accordance  with  part  383  of  this  title. 

§  384.203  Driving  while  under  the 
influence. 

The  State  shall  have  in  effect  and 
enforce  through  licensing  sanctions  the 
disqualifications  prescribed  in 
§  383.51(b)  at  the  0.04  percent  blood 
alcohol  concentration  level. 

§  384.204  CDL  issuance  and  information. 

(a)  General  rule.  The  State  shall 
authorize  a  person  to  operate  a  CMV 
only  by  issuance  of  a  CDL,  unless  a 
waiver  under  the  provisions  of  §  383.7 
applies,  which  contains,  at  a  minimum, 
the  information  specified  in  part  383, 
subpart  J,  of  this  title. 

(b)  Exceptions. 

(1)  Training.  The  State  may  authorize 
a  person,  who  does  not  hold  a  CDL  valid 
in  the  type  of  vehicle  in  which  training 
occurs,  to  undergo  behind-the-wheel 
training  in  a  CMV  only  by  means  of  a 
learner’s  pennit  issued  and  used  in 
accordance  with  §  383.23(c)  of  this  title. 

(2)  Confiscation  of  CDL  pending 
enforcement.  A  State  may  allow  a  CDL 
holder  whose  CDL  is  held  in  trust  by 
that  State  or  any  other  State  in  the 
course  of  enforcement  of  the  motor 
vehicle  traffic  code,  but  who  has  not 
been  convicted  of  a  disqualifying 
offense  under  §  383.51  based  on  such 
enforcement,  to  drive  a  CMV  while 
holding  a  dated  receipt  for  such  CDL. 

§  384.205  CDLIS  information. 

Before  issuing  a  CDL  to  any  person, 
the  State  shall,  within  the  period  of  time 
specified  in  §  384.232,  perform  the 
check  of  the  Commercial  Driver’s 
License  Information  System  (CDLIS)  in 
accordance  with  §  383.73(a)(3)(ii)  of  this 
title,  and,  based  on  that  information, 
shall  issue  the  license,  or,  in  the  case  of 
adverse  information,  promptly 
implement  the  disqualifications, 
licensing  limitations,  denials,  and/or 
penalties  that  are  called  for  in  any 
applicable  section(s)  of  this  subpart. 

§  384.206  State  record  checks. 

(a)  Required  checks. 

(1)  Issuing  State’s  records.  Before 
issuing  a  CDL  to  any  person,  the  State 
shall,  within  the  period  of  time 
specified  in  §  384.232,  check  its  own 
driving  record  for  such  person  in 


accordance  with  §  383.73(a)(3)  of  this 
title. 

(2)  Other  States’  records.  Before  initial 
or  transfer  issuance  of  a  CDL  to  a 
person,  the  issuing  State  shall,  within 
the  period  of  time  specified  in 
§  384.232,  obtain  from  any  other  State  or 
jurisdiction  which  has  issued  a  CDL  to 
such  person,  and  such  other  State(s) 
shall  provide,  all  information  pertaining 
to  the  driving  record  of  such  person  in 
accordance  with  §  383.73(a)(3)  of  this 
title. 

(b)  Required  action.  Based  on  the 
findings  of  the  State  record  checks 
prescribed  in  this  section,  the  State  shall 
issue  the  license,  or,  in  the  case  of 
adverse  information,  promptly 
implement  the  disqualifications, 
licensing  limitations,  denials,  and/or 
penalties  that  are  called  for  in  any 
applicable  section(s)  of  this  subpart. 

§  384.207  Notification  of  licensing. 

Within  the  period  defined  in 
§  383.73(f)  of  this  title,  the  State  shall; 

(a)  Notify  the  operator  of  the  CDLIS  of 
each  CDL  issuance; 

(b)  Notify  the  operator  of  the  CDLIS  of 
any  changes  in  driver  identification 
information:  and 

(c)  In  the  case  of  transfer  issuances, 
implement  the  Change  State  of  Record 
transaction,  as  specified  by  the  operator 
of  the  CDLIS,  in  conjunction  with  the 
previous  State  of  record  and  the 
operator  of  the  CDLIS. 

§384.208  [Reserved] 

§  384.209  Notification  of  traffic  violations. 

(a)  Required  notification  with  respect 
to  CDL  holders.  Whenever  a  person  who 
holds  a  CDL  from  another  State  is 
convicted  of  a  violation,  in  any  type  of 
vehicle,  of  any  State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  parking  violation),  the 
licensing  entity  of  the  State  in  which  the 
conviction  occurs  shall  notify  the 
licensing  entity  of  the  person’s  State  of 
licensure  of  the  conviction  as 
expeditiously  as  possible. 

(b)  Required  notification  with  respect 
to  non-CDL  holders.  Whenever  a  person 
who  does  not  hold  a  CDL,  but  who  is 
licensed  to  drive  by  another  State,  is 
convicted  of  a  violation,  in  a  CMV,  of 
any  State  or  local  law  relating  to  motor 
vehicle  traffic  control  (other  than  a 
parking  violation),  the  licensing  entity 
of  the  State  in  which  the  conviction 
occurs  shall  notify  the  licensing  entity 
of  the  person’s  State  of  licensure  of  such 
conviction. 

§  384.21 0  Limitation  on  licensing. 

The  State  shall  not  knowingly  issue  a 
CDL  to  a  person  during  a  period  in 
which: 


Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Rules  and  Regulations  2G041 


(a)  Such  person  is  disqualified  from 
operating  a  CMV,  as  disqualihcation  is 
defined  in  §  383..'i  of  this  title,  or  under 
the  provisions  of  §  384.23ip))(2). 

(h)  Any  type  of  driver’s  license  held 
by  such  person  is  suspended,  revoked, 
or  canceled  by  the  State  or  jurisdiction 
of  licensure  for  driving  related  offenses 
which  in  the  judgment  of  the  licensing 
State  are  based  on  valid  information;  or 
(c)  Such  person  is  subject  to  the 
penalties  for  false  information  contained 
in  §  383.73(g)  of  this  title. 

§  384.21 1  Return  of  old  licenses. 

The  State  shall  not  issue  a  CDL  to  a 
person  who  possesses  a  driver’s  license 
i.ssued  by  another  State  or  jurisdiction 
unless  such  person  first  surrenders  the 
driver’s  license  issued  by  such  other 
State  or  jurisdiction  in  accordance  with 
§§  383.71(a)(7)  and  (b)(4)  of  this  title. 

§384.212  Domicile  requirement 

(a)  The  State  shall  issue  CDLs  only  to 
those  persons  for  whom  such  State  is 
the  State  of  domicile  as  defined  in 

§  383.5  of  this  title;  except  that  the  State 
may  issue  a  nonresident  CDL  under  the 
conditions  specified  in  §§  383.23(b), 
383.71(e),  and  383.73(e)  of  this  title. 

(b)  The  State  shall  require  any  person 
holding  a  CDL  issued  by  another  State 
to  apply  for  a  transfer  CDL  from  the 
State  within  30  days  after  establishing 
domicile  in  the  State,  as  specified  in 

§  383.71(b)  of  this  title. 

§  384.21 3  Penalties  for  driving  without  a 
proper  CDL. 

The  State  shall  impose  civil  and 
criminal  penalties  for  operating  a  CMV 
while  not  possessing  a  CDL  that  is  valid 
for  the  type  of  CMV  being  driven;  while 
having  a  driver’s  license  suspended, 
revoked,  or  canceled;  or  while  being 
disqualified  from  operating  a  CMV.  In 
determining  the  appropriateness  of  such 
penalties,  the  State  shall  consider  their 
effectiveness  in  deterring  this  type  of 
violation.  The  State  shall  impose 
penalties  on  CtW  drivers  that  are  at 
lea.st  as  stringent  as  those  imposed  on 
noncommercial  drivers  for  the  same  or 
analogous  offenses. 

§384.214  Reciprocity. 

The  State  shall  allow  any  person  to 
operate  a  CMV  in  the  State  who  is  not 
disqualified  fro.m  operating  a  CMV  and 
who  holds  a  CDL  which  is — 

(a)  Issued  to  him  or  her  by  any  other 
State  or  jurisdiction  in  accordance  with 
part  383  of  this  title; 

(b)  Not  suspended,  revoked,  or 
canceled;  and 

(c)  Valid,  under  the  terms  of  part  383, 
subpart  F,  of  this  title,  for  the  type  of 
vehicle  being  driven. 


§384.215  First  offenses. 

(a)  General  rule.  The  State  shall 
disqualify  from  operating  a  CMV  each 
person  w'ho  is  convicted,  as  defined  in 
§  383.5  of  this  title,  in  any  State  or 
jurisdiction,  of  a  disqualifying  offense 
specified  in  §  383.51(b)(2)  (i)  through 
(iv)  of  this  title,  for  no  less  than  one 
year. 

(b)  Special  rule  for  hazardous 
materials  offenses.  If  the  offense  under 
paragraph  (a)  of  this  section  occurred 
while  the  driver  was  operating  a  vehicle 
transporting  hazardous  materials 
required  to  be  placarded  under  the 
Hazardous  Materials  Transportation  Act 
(implementing  regulations  at  49  CFR 
177.823),  the  State  shall  disqualify  the 
person  for  no  less  than  three  years. 

§334.215  Second  offen&es. 

(a)  General  rule.  The  State  shall 
disqualify  for  life  from  operating  a  CMV 
each  person  who  is  convicted,  as 
defined  in  §  383.5  of  this  title,  in  any 
State  or  jurisdiction,  of  a  subsequent 
offense  as  described  in  §  383.51(b)(3)(iv) 
of  this  title. 

(b)  Special  rule  for  certain  lifetime 
disqualifications.  The  State  where  the 
disqualified  driver  resides  after  10  years 
of  disqualification  have  elapsed  may 
reduce  the  lifetime  disqualification  of  a 
person  disqualified  for  life  under 

§  383.51(b)(3)(iv)  of  this  title,  to  a 
minimum  of  ten  years  in  accordance 
with  §  383.51(b)(3)(v)  of  this  title. 

§  384.21 7  Drug  offenses. 

The  State  shall  disqualify  from 
operating  a  CMV  for  life  each  person 
who  is  convicted,  as  defined  in  §  383.5 
of  this  title,  in  any  State  or  jurisdiction, 
of  using  a  CMV  in  the  commission  of  a 
felony  described  in  §§  383.51(b)(2)(v) 
and  383.51(b)(3)(iii)  of  this  title.  The 
State  shall  not  apply  the  special  rule  in 
§  384.216(b)  to  lifetime  disqualifications 
imposed  for  controlled  substance 
felonies  as  detailed  in  §§  383.51(b)(2)(v) 
and  383.51(b)(3)(iii)  of  this  title. 

§  384.21 8  Second  serious  traffic  violation. 

The  State  shall  disqualify  from 
operating  a  CMV  for  a  period  of  not  less 
than  60  days  each  person  who,  in  a 
three-year  period,  is  convicted,  as 
defined  in  §  383.5  of  this  title,  in  any 
State(s)  or  jurisdiction(s),  of  two  serious 
traffic  violations  involving  a  CMV 
operated  by  such  person,  as  specified  in 
§§  .383.51(c)(1)  and  383.51(c)(2)(i)  of  this 
title. 

§  384.219  Third  serious  traffic  violation. 

The  State  shall  disqualify  from 
operating  a  CMV  for  a  period  of  not  less 
than  120  days  each  person  who,  in  a 
three-year  period,  is  convicted,  as 


defined  in  §  383.5  of  this  title,  in  any 
State(s)  or  jurisdiction(s),  of  three 
serious  traffic  violations  involving  a 
CMV  operated  by  such  person,  as 
specified  in  §§  383.51  (c)(1)  and  (c)(2){ii) 
of  this  title.  This  disqualification  period 
shall  be  in  addition  to  any  other 
previous  period  of  disqualification. 

§  384.220  National  Driver  Register 
Information. 

Before  issuing  a  CDL  to  any  person, 
the  State  shall,  within  the  period  of  time 
specified  in  §  384.232,  perform  the 
check  of  the  National  Driver  Register  in 
accordance  with  §  383.73(a)(3)(iii)  of 
this  title,  and,  based  on  that 
information,  promptly  implement  the 
disqualifications,  licensing  limitations, 
and/or  penalties  that  are  called  for  in 
any  applicable  section(s)  of  this  subpart. 

§  384.221  Out-of-service  regulations 
(intoxicating  beverage). 

The  State  shall  adopt,  and  enforce  on 
operators  of  CMVs  as  defined  in 
§§  383.5  and  390.5  of  this  title,  the 
provisions  of  §  392.5  (a)  and  (c)  of  this 
title  in  accordance  with  the  Motor 
Carrier  Safety  Assistance  Program  as 
contained  in  49  CFR  part  350  and 
applicable  policy  and  guidelines. 

§§  384.222  through  384  200  [Reserved] 

§  384.231  Satisfaction  of  State 
disqualification  requirement 

(a)  Applicability.  The  provisions  of 
§§  384.203,  384.206(b),  384.210, 

384.213,  384.215  through  384.219, 
384.221,  and  384.231  apply  to  the  State 
of  licensure  of  the  person  affected  by  the 
provision.  The  provisions  of  §  384.210 
also  apply  to  any  State  to  which  a 
person  makes  application  for  a  transfer 
CDL. 

(b)  Hequired  action. 

(1)  CDL  holders.  A  State  shall  .latisfy 
the  requirement  of  this  part  that  the 
State  di.squalify  a  person  who  holds  a 
CDL  by,  at  a  minimum,  suspending, 
revoking,  or  canceling  the  person’s  CDL 
for  the  applicable  period  of 
di.squalification. 

(2)  Non-CDL  holders  (applies  on  and 
after  October  1,  1995).  A  State  shall 
satisfy  the  requirement  of  this  subpart 
that  the  State  disqualify  a  non-CDL 
holder  who  is  convicted  of  an  offense  or 
offenses  necessitating  disqualification 
under  §  383.51  by,  at  a  minimum, 
implementing  the  limitation  on 
licensing  provisions  of  §  384.210  and 
the  timing  and  recordkeeping 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  so  as  to  prevent  such 
non-CDL  holder  from  legally  obtaining  a 
CDL  from  any  State  during  the 
applicable  disqualification  period(s) 
specified  in  this  subpart. 
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(c)  Required  timing.  The  State  shall 
disqualify  a  drive*'  as  expeditiously  as 
possible. 

(d)  Recordkeeping  requirements.  The 
State  shall  maintain  such  driver  records 
and  cause  such  driver  identification 
data  to  be  retained  on  the  CDLIS  as  the 
operator  of  the  CDLIS  specifies  are 
necessary  to  the  implementation  and 
enforcement  of  the  disqualifications 
called  for  in  §§  384.215  through 
384.219. 

§  384.232  Required  timiqg  of  record 
checks. 

The  State  shall  perform  the  record 
checks  prescribed  in  §§  384.205, 

384.206,  and  384.220,  no  earlier  than  10 
days  prior  to  issuance  for  licenses 
issued  before  October  1, 1995.  For 
licenses  issued  after  September  30, 

1995,  the  State  shall  perform  the  record 
checks  no  earlier  than  24  hours  prior  to 
issuance  if  the  license  is  issued  to  a 
driver  who  does  not  currently  possess  a 
valid  CDL  from  the  same  State  and  no 
earlier  than  10  days  prior  to  issuance  for 
all  other  drivers. 

Subpart  C — Procedures  for 
Determining  State  Compliance 

§  384.301  Substantial  compliance — 
general  requirement. 

To  be  in  substantial  compliance  with 
49  U.S.C.  app.  2708(a),  a  State  must 
meet  each  and  every  standard  of  subpart 
B  of  this  part  by  means  of  the 
demonstrable  combined  effect  of  its 
statutes,  regulations,  administrative 
procedures  and  practices,  organizational 
structures,  internal  control  mechanisms, 
resource  assignments  (facilities, 
equipment,  and  personnel),  and 
enforcement  practices. 

§  384.303  State  certification  for  Federal 
fiscal  year  1994  (FY  1994). 

(a)  FY  1994  Certification  Requirement. 
Prior  to  July  18, 1994,  each  State  shall 
review  its  compliance  with  this  part  and 
certify  to  the  Federal  Highway 
Administrator  as  prescribed  in 
paragraph  (b)  of  this  section.  The 
certification  shall  be  submitted  as  a 
signed  original  and  four  copies  to  the 
State  Director  or  Officer-in-Charge, 
Office  of  Motor  Carriers,  Federal 
Highway  Administration,  located  in  that 
State. 

(b)  FY  1994  Certification  Content.  The 
certification  shall  consist  of  a  statement 
signed  by  the  Governor  of  the  State,  or 
by  an  official  designated  by  the 
Governor,  and  reading  as  follows:  “I 
(name  of  certifying  official),  (position 
title),  of  the  State  (Commonwealth)  of 

_ ,  do  hereby  certify  that  the 

State  (Commonwealth)  is  in  substantial 
compliance  with  all  requirements  of  49 


U.S.C.  app.  2708(a),  as  defined  in  49 
CFR  384.301,  and  contemplates  no 
changes  in  statutes,  regulations,  or 
administrative  procedures,  or  in  the 
enforcement  thereof,  which  would  affect 
such  substantial  compliance  through 
[the  last  date  of  the  current  Federal 
fiscal  year].” 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0542) 

§  384.305  State  certifications  for  Federal 
fiscal  years  after  FY  1994. 

(a)  Certification  requirement.  Prior  to 
January  1  of  each  Federal  fiscal  year 
after  FY  1994,  each  State  shall  review  its 
compliance  with  this  part  and  certify  to 
the  Federal  Highway  Administrator  as 
prescribed  in  paragraph  (b)  of  this 
section.  The  certification  shall  be 
submitted  as  a  signed  original  and  four 
copies  to  the  State  Director  or  Officer- 
in-Charge,  Office  of  Motor  Carriers, 
Federal  Highway  Administration, 
located  in  that  State. 

(b)  Certification  content.  The 
certification  shall  consist  of  a  statement 
signed  by  the  Governor  of  the  State,  or 
by  an  official  designated  by  the 
Governor,  and  reading  as  follows:  "I 
(name  of  certifying  official),  (position 
title),  of  the  State  (Commonwealth)  of 

_ ,  do  hereby  certify  that  the 

State  (Commonwealth)  has  continuously 
been  in  substantial  compliance  with  all 
requirements  of  49  U.S.C.  app.  2708(a), 
as  defined  in  49  CFR  384.301,  since  [the 
first  day  of  the  current  Federal  fiscal 
year],  and  contemplates  no  changes  in 
statutes,  regulations,  or  administrative 
procedures,  or  in  the  enforcement 
thereof,  which  would  affect  such 
substantial  compliance  through  [the  last 
date  of  the  current  Federal  fiscal  year].” 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0542) 

§  384.307  FHWA  program  reviews  of  State 
compliance. 

(a)  FHWA  Program  Reviews.  Each 
State’s  CDL  program  shall  be  subject  to 
review  to  determine  whether  or  not  the 
State  meets  the  general  requirement  for 
substantial  compliance  in  §  384.301. 

The  State  shall  cooperate  with  and 
provide  information  in  conjunction  with 
any  program  reviews  under  this  section. 

(b)  Preliminary  FHWA  determination 
and  State  response.  If,  after  review,  a 
preliminary  determination  is  made  that 
a  State  does  not  meet  one  or  more  of  the 
standards  of  subpart  B  of  this  part,  the 
State  will  be  informed  accordingly  prior 
to  July  1  of  the  fiscal  year  in  which  the 
preliminary  determination  is  made.  The 
State  will  have  up  to  thirty  calendar 
days  to  respond  to  the  preliminary 
determination.  Upon  request  by  the 


Stale,  an  informal  conference  will  be 
provided  during  this  time. 

(c)  Final  FHWA  determination.  If, 
after  reviewing  any  timely  response  by 
the  State  to  the  preliminary 
determination,  a  final  determination  is 
made  that  the  State  is  not  in  compliance 
with  the  affected  standard,  the  State  will 
be  notified  of  the  final  determination. 

§  384.309  Results  of  compliance 
determination. 

(a)  A  State  shall  be  determined  not 
substantially  in  compliance  with  49 
U.S.C.  app.  2708(a)  for  any  fiscal  year  in 
which  it: 

(1)  Fails  to  submit  the  certification  as 
prescribed  in  this  subpart;  or 

(2)  Does  not  meet  one  or  more  of  the 
standards  of  subpart  B  of  this  part,  as 
established  in  a  final  determination  by 
the  FHWA  under  §  384.307(c). 

(b)  A  State  shall  be  in  substantial 
compliance  with  49  U.S.C.  app.  2708(a) 
for  any  fiscal  year  in  which  neither  of 
the  eventualities  in  paragraph  (a)  of  this 
section  occurs. 

Subpart  D — Consequences  of  State 
Noncompliance 

§  384.401  Withholding  of  funds  based  on 
noncompliance. 

(a)  Following  first  year  of 
noncompliance.  An  amount  equal  to 
five  percent  of  the  funds  required  to  be 
apportioned  to  any  State  under  each  of 
sections  104(b)(1),  104(b)(3),  and 
104(b)(5)  of  title  23,  U.S.C.,  shall  be 
withheld  on  the  first  day  of  the  fiscal 
year  following  such  State’s  first  year  of 
noncompliance  under  this  part. 

(b)  Following  second  and  subsequent 
yearfs)  of  noncompliance.  An  amount 
equal  to  ten  percent  of  the  funds 
required  to  be  apportioned  to  any  State 
under  each  of  sections  104(b)(1), 
104(b)(3),  and  104(b)(5)  of  title  23, 
U.S.C.,  shall  be  withheld  on  the  first  day 
of  the  fiscal  year  following  such  State’s 
second  or  subsequent  year  of 
noncompliance  under  this  part. 

§  384.403  Period  of  availability;  efioct  of 
compliance  and  noncompliance. 

(a)  Period  of  availability. 

(1)  Funds  withheld  on  or  before 
September  30,  1995.  Any  funds 
withheld  under  this  subpart  from 
apportionment  to  any  State  on  or  before 
September  30, 1995,  shall  remain 
available  for  apportionment  to  such 
State  as  follows: 

(i)  If  such  funds  would  have  been 
apportioned  under  23  U.S.C. 
104(b)(5)(B)  but  for  the  provisions  of 
this  subpart,  such  funds  shall  remain 
available  until  the  end  of  the  second 
fiscal  year  following  the  fiscal  year  for 
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which  such  funds  are  authorized  to  be 
appropriated. 

(ii)  If  such  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(1) 
or  104(b)(3)  but  for  the  provisions  of  this 
subpart,  such  funds  shall  remain 
available  until  the  end  of  the  third  fiscal 
year  following  the  fiscal  year  for  which 
such  funds  are  authorized  to  be 
appropriated. 

(2)  Funds  withheld  after  September 
30,  1995.  No  funds  withheld  under  this 
subpart  from  apportionment  to  any  State 
after  September  30,  1995,  shall  be 
available  for  apportionment  to  such 
State. 

(b)  Apportionment  of  withheld  funds 
after  compliance.  If,  before  September 
10  of  the  last  fiscal  year  for  which  funds 
withheld  under  this  subpart  from 
apportionment  are  to  remain  available 


for  apportionment  to  a  State  under 
paragraph  (a)  of  this  section,  the  State 
makes  the  certification  called  for  in 
§  384.305  and  a  determination  is  made 
that  the  State  has  met  the  standards  of 
subpart  B  of  this  part  for  a  period  of  365 
days  and  continues  to  meet  such 
standards,  the  withheld  funds 
remaining  available  for  apportionment 
to  such  State  shall  be  apportioned  to  the 
State  on  the  day  following  the  last  day 
of  such  fiscal  vear. 

(c)  Period  of  availability  of 
subsequently  apportioned  funds.  Any 
funds  apportioned  pursuant  to 
paragraph  (b)  of  this  section  shall 
remain  available  for  expenditure  until 
the  end  of  the  third  fiscal  year 
succeeding  the  fiscal  year  in  which  such 
funds  are  apportioned.  Sums  not 
obligated  at  the  end  of  such  period  shall 


lapse  or,  in  the  case  of  funds 
apportioned  under  23  U.S.C.  104(b)(5), 
shall  lapse  and  be  made  available  by  the 
Secretary  for  projects  in  accordance 
with  23  U.S.C.  118(b). 

(d)  Effect  of  noncompliance.  If,  at  the 
end  of  the  period  for  which  funds 
withheld  under  this  subpart  from 
apportionment  are  available  for 
apportionment  under  paragraph  (a)  of 
this  section,  the  State  has  not  met  the 
standards  of  subpart  B  of  this  part  for  a 
365-day  period,  such  funds  shall  lapse 
or,  in  the  case  of  funds  apportioned 
under  23  U.S.C.  104(b)(5),  shall  lapse 
and  be  made  available  by  the  Secretary 
for  projects  in  accordance  with  23 
U.S.C.  118(b). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1340 
RIN  0970-AB23 

Child  Abuse  and  Neglect  State  Grant 
Program 

AGENCY:  Administration  on  Children. 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families,  National 
Center  on  Child  Abuse  and  Neglect,  is 
proposing  to  amend  existing  regulations 
pertaining  to  the  Child  Abuse 
Prevention  and  Treatment  Act,  on  the 
confidentiality  of  child  abuse  and 
neglect  records.  These  regulations  are 
proposed  in  response  to  an  amendment, 
contained  within  the  Juvenile  Justice 
Delinquency  and  Prevention 
Amendments,  to  the  Child  Abuse 
Prevention  and  Treatment  Act  (CAPTA). 
The  amendment  directs  States  to  ensure 
that  child  protective  services  (CPA) 
records  are  confidential  and  that 
disclosure  and  redisclosure  are  limited 
only  to  those  persons  and  entities  who 
have  a  need  for  the  records  that  ie 
directly  related  to  the- purposes,  of 
CAPTA,  or  to  their  responsibilities 
under  law  to  protect  children  from 
abuse  antf  neglect.  The  amendment 
requires  States  to  provide  for 
interagency  sharing  of  child  abuse  and 
neglect  records  to  facilitate  a  more 
comprehensive,, coordinated  approach 
in  protecting  children.  The  following 
proposed  regulafions  are  mtended  to 
clarify  the  balance  between  protecting 
the  privacy  rights  of  children  and 
families  and  ensuring  the-discliosure  of 
case  records  when  necessary  for  the 
protection  of  children.  These 
regulations  will  supersede  the  current 
confidentiality  provisions  under  45  CFR 
1350.14(i). 

DATES:  In  order  to  be  considered, 
comments  on  this  notice  of  proposed 
rulemaking  (NPRM)  must  be  received  on 
or  before  July  18, 1994. 

ADDRESSES:  Please  address  comments  to 
Olivia  A.  Golden,  Commissioner, 
Administration  on  Children,  Youth  and 
Families,  P.O.  Box  1182,  Washington, 
DC  20013,  Attention:  David  W.  Lloyd. 
Director,  National  Center  on  Child 
Abuse  and  Neglect. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Lloyd.  (202)  205-8586. 


SUPPLEMENTARY  INFORMATION: 

Part  I:  Background  and  Authorization 

This  proposed  rule  sets  forth  the 
requirements  for  establishing  and 
maintaining  confidentiality  of  child 
protective  services  records.  Maintaining 
confidentiality  is  important  to  protect 
the  privacy  and  rights  of  chilidi^  and 
families  in  cases  of  suspected  and  actual 
child  abuse  and  neglect. 

The  Juvenile  Justice  Delinquency  and 
Prevention  Amendments,  Public  Law 
102-586,  section  9,  amended  the  Child 
Abuse  Prevention  and  Treatment  Act 
(CAPTA),  section  107(b)(4),  as  most 
recently  reauthorized  by  Public  Law 
102-295.  The  regulations  in  this  NPRM 
implement  the  new  provisions  of 
section  107(b)(4)  of  CAPTA,  which 
directs  the  States  to  provide  for  the 
confidentiality  of  CPS  records,  by 
revising  45  CFR  1340.14(i).  The  impetus 
behind  this  legislation  was  Congress*^ 
finding  that  an  undue  burden  was 
placed  on  the  State  process  for 
investigating  child  abuse  and  neglect 
under  existing  Federal  regulations.  The 
legislative  intent  is  to  ensure  protection 
against  wholesale  public  disclosure 
while  enabling  Federal,  State  and  local 
government  entities,  or  theic  ^cnls.  to 
coordinate  interagency  communic^ioa 
needed  to  assist  in  the  protection  of 
abused  and  neglected  children  (House 
Education  and  Labor  Committee  Report 
102-756). 

Part  fh  Program  Description  and  Intent 
of  the  Regulations 

The  (^tionai  Center  on  Chikl  Abuse 
and  Neglect  (NCCAN),  within  the 
Administration  cm  Children,  Youth  and 
Families,  is  the  primary  Federal  agency 
responsible  for  assisting  States  and 
communities,  with  activities  related  to 
the  prevention,  identification  and 
treatment  of  child  abuse  and  neglect. 
NCCAN,  as  authorized  by  CAPTA, 
provides  both  discretionary  and  formula 
grants  to  States,  public  agencies  and 
nonprofit  private  organizations.  CAPTA 
section  107(b)(4),  as  amended  by  Public 
Law  102-586,  section  9,  appfies  to  the 
formula  grants  to  States  for  child  abuse 
and  neglect  prevention  and  treatment 
programs.  States  and,  by  their  direction, 
local  governments,  administer  CPS 
programs  to  protect  and  assist  children 
who  are  abused  and  neglected,  hi  order 
to  avoid  further  harm  to  these  children 
and  to  protect  their  privacy  imd  the 
privacy  of  their  parents  or  guardians,  it 
is  important  that  their  records  and 
identities  be  kept  confidential  except  as 
to  those  persons  or  entities  with  a  need 
for  the  information  that  is  directly 
related  to  achieving  the  purposes  of 
CAPTA,  which  are  the  investigation. 


prevention  and  treatment  of  child  abuse 
and  neglect. 

The  existing  regulations  require  that 
States  provide  for  the  confidentiality  of 
child  abuse  and  neglect  reports  and  CPS 
records.  They  also  give  States  the  option 
of  authorizing  disclosure  to  selected 
persons  and  agencies  in  order  to  carry 
out  their  activities.  However,  in  its 
findings.  Congress  noted  that,  while 
confidentiality  of  records  is  important, 
there  should  not  be  absolute 
confidentiality  to  the  extent  that 
communication  among  persons  and 
entities  working  on  investigation, 
prosecution  and  service  provision  is 
obstructed.  The  Congress  noted  that 
comprehensive  and  coordinated 
interagency  communication  is  needed  to 
adequately  provide  protection  for 
abused  and  neglected  children. 
Accordingly,  the  amendment  was 
passed  and  these  proposed  regulations 
were  developed. 

Proposed  Reguiation 

The  proposed  regulations  identify 
persons  and  mtities  that  must  be  able  to 
obtain  access  to  CPS  records  in  order  to 
effectively  carry  out  their 
responsibilities  on  behalf  of  diildran. 

The  rationale  for  their  inclusion  is 
provided  in  Part  III  below. 

In  addition  to  the  required  disclosures 
specified  in  the  proposed  regulation, 
there  are  other  persons  and  entities  to 
which  a  State  may  choose  to  provide 
access  to  confidential  CPS  records, 
under  such  limitations  and  procedures 
as  the  State  determines. 

Allowing  appropriate  persons  and 
entities  to  receive  information  from  the  . 
CPS  records  and  communicate  about 
these  records  with  the  CPS  workers 
helps  serve  children’s  needs.  The 
Administration  on  Children,  Youth  and 
Families,  therefore,  recommends  that 
the  States  consider  authorizing  the 
agencies  and  entities  described  below  to 
have  access  to  the  records  in  child  abuse 
and  neglect  cases,  in  addition  to  those 
which  are  explicitly  enumerated  as 
required  disclosures  in  the  proposed 
regulation  itself.  States  also  may  provide 
access  to  confidential  CPS  records  to 
other  persons  and  entities  that  the  States 
determine  have  a  need  for  such 
information  directly  related  to  achieving 
the  purposes  of  CAPTA,  so  long  as  such 
access  does  not  conflict  with  restrictions 
set  forth  in  Federal  statute  or  regulation. 
Please  note  that  the  persons  and  entities 
identified  in  numbers  (1)  through  (5)  in 
the  recommended  permissive  disclosure 
section  below  are  not  in  the  mandatory 
disclosure  section  of  the  proposed 
regulation  only  because  such  persons 
and  entities  do  not  have  a  responsibility 
under  law  to  protect  children,  which  is 


Federal  Register  /  Vol.  59,  No.  95  /  Wednesday,  May  18,  1994  /  Proposed  Rules 


26047 


a  requirement  set  forth  in  section 
107(b)(4)(B)  of  CAPTA.  However,  the 
Department  strongly  recommends  that 
States  permit  disclosure  of  CPS 
information  to  these  persons  and 
entities.  All  persons  and  entities 
authorized  by  a  State  to  have  access  to 
confidential  information  must  adhere  to 
the  conditions  regarding  redisclosure. 
The  Department  particularly  would  like 
to  invite  public  comment  about  whether 
the  recommended  permissive  disclosure 
list  should  be  included  in  the 
regulation. 

There  are  two  groups,  namely,  the 
news  media  and  those  conducting 
research,  as  to  whom  we  propose  to 
permit  limited  disclosure.  In  each 
instance,  the  State  must  determine,  as 
the  amended  statute  requires,  that 
disclosure  would  be  “directly  related  to 
the  purposes  of  CAPTA.”  Because  the 
statute  requires  that  States  provide  for 
methods  to  protect  the  rights  of  the 
child  and  the  child’s  parents  or 
guardians  and  because  of  the  substantial 
potential  for  harm  to  individuals,  we 
propose  the  restrictions  discussed 
below. 

With  respect  to  the  news  media, 
disclosure  must  be  limited  to 
confirmation  of  factual  information 
regarding  how  the  case  was  handled 
that  does  not  violate  the  privacy  rights 
of  the  child’s  i>arent  or  guardian. 
Examples  of  disclosable  information 
include:  confinnation  that  a  report  was 
made;  confirmation  that  an  investigation 
has  begun;  information  with  respect  to 
the  amount  of  time  between  the  report 
and  the  investigation;  confirmation  as  to 
whether  previous  reports  have  been 
made;  and  information  on  the  outcome 
of  the  investigation.  In  drafting  these 
regulations,  we  considered  whether 
disclosure  of  additional  information, 
such  as  the  details  of  the  alleged  abuse 
or  neglect,  should  also  be  subject  to 
disclosure.  Since  the  proposed 
regulation  would  permit  broad 
disclosure  to  the  organizations  and 
agencies  responsible  for  oversight  of  the 
CPS  agency  as  well  as  investigation  and 
care  of  the  child,  we  concluded  that 
further  public  dissemination  through 
the  news  media  would  not  serve  the 
purposes  of  CAPTA. 

With  respect  to  research,  we  propose 
to  authorize  broad  State  disclosure  of  all 
information,  other  than  that  identifying 
named  individuals,  to  any  person, 
agency  or  organization  that  has  been 
authorized  to  conduct  research  as  an 
agent  of  the  State.  However, 
identification  of  individuals  will  not  be 
permitted  without  the  consent  of  the 
child  and  parent,  or  representative,  as 
well  as  the  appropriate  State  official.  In 
drafting  these  proposed  regulations,  we 


have  considerd  whether  it  is  necessary 
to  continue  the  requirement  of  consent 
that  is  in  current  regulations.  Although 
we  recognize  that  the  identification  of 
individuals  can  be  important  to 
longitudinal  research,  or  where  in-depth 
interviews  are  required,  and  that  the 
consent  requirement  may  preclude  some 
research,  the  potential  for  harm  to  the 
individual  is  significant.  Accordingly, 
we  propose  to  continue  to  the 
requirement  of  consent. 

The  Department  particularly  would 
like  to  invite  public  comments  on  these 
issues. 

Recommended  Permissive  Disclosures 

(1)  In  many  States,  entities  other  than 
a  CPS  agency  are  authorized,  but  not 
mandated,  to  investigate  reports  of  child 
abuse  or  neglect.  These  entities  need 
access  to  the  records  to  detramine  how 
to  proceed.  In  addition,  ag^cies 
recommending  ot  determining  a 
disposition  or  course  of  treatment  for  an 
abused  or  neglected  child  or  to  a  person 
who  is  the  subject  of  the  report  of  child 
abuse  or  neglect  need  to  know  what 
happened  to  that  child  in  order  to 
provide  appropriate  services.  Therefore, 
a  properly  constituted  authority 
(including  multidisciplinary  case 
consultation  teams  multidisciplinary 
child  protection  teams  and  child 
advocacy  centers)  investigating  a  report 
of  known  or  suspected  child  abuse  or 
neglect,  or  determining  a  course  of 
treatment  and  disposition  for  the  child 
and  family  may  be  allowed  access  to  the 
records  for  these  purTOses. 

(2)  In  order  for  a  physician,  mental 
health  professional  or  substance  abuse 
program  services  provider,  or  an  agency 
authorized  by  a  properly  constituted 
authority  to  diagnose,  care  for,  treat  or 
supervise  (a)  a  child  whom  such  service 
provider  reasonably  suspects  may  be 
abused  or  neglected,  or  (b)  a  member  of 
the  child’s  family,  or  (c)  a  person  who 
allegedly  abused  or  neglected  the  child, 
such  service  provider  may  have  access 
to  the  records  and  history  of  the  case. 
Such  information  facilitates 
coordination  between  the  service 
provider  and  the  CPS  agency.  The 
existing  regulations,  at 

§  1340.14(i)(2)(V),  include  physicians  as 
individuals  that  the  State  may  authorize 
to  receive  disclosures  of  child  abuse  and 
neglect.  However,  physicians  are  not  the 
only  professionals  who  come  in  contact 
with  abused  and  neglected  children, 
their  families  and  the  alleged  abuser. 
Recognizing  the  important  role  of 
mental  health  and  substance  abuse 
program  service  providers  in  serving 
these  groups,  NCCAN  recommends  that 
these  professionals  be  afforded  the  same 
access  to  case  records  as  physicians. 


(3)  There  have  been  a  number  of  cases 
where  alleged  or  convicted  perpetrators 
of  child  abuse/neglect  have  been 
released  from  custody  prior  to 
adjudication  or  sentencing,  or  have  been 
released  on  probation  or  parole.  At 
times,  officials  responsible  for 
determining  pre-trial  or  pre-sentencing 
release  status  or  for  making  sentencing 
decisions  or  recommendations  have 
known  of  the  individual’s  past  history 
regarding  child  abuse  or  neglect 
allegations.  Such  information  may  be 
relevant  in  setting  pre-trial  release, 
sentencing,  and  in  determining  the 
conditions  of  probation  or  parole. 
Therefore,  States  may  authorize 
disclosure  of  CPS  information  to  a 
properly  constituted  agency  responsible 
for  the  supervision  of  an  alleged 
perpetrator  of  child  abuse  and  n^ect. 

(4)  Research  involving  data  in  CTS 
records  can  provide  important 
information  that  will  help  government 
officials  plan  programs  for  abused  and 
neglected  children  and  develop  future 
policy  directions.  Therefore,  States  may 
authorize  disclosure  to  a  person,  agency 
or  organization  engaged  in  a  bona  fide 
research  or  evaluation  project  who  has 
been  authorized  to  conduct  such 
research  or  evaluation  as  an  agent  of  the 
State.  On  the  other  hand,  when  a 
person,  agency  or  organization 
conducting  research  has  not  been  so 
authorized,  information  identifying  the 
individuals  named  in  a  report  or  record 
shall  be  omitted.  If  such  a  person  or 
entity  wishes  to  conduct  in-depth 
examination  of  specific  individuals,  or 
longitudinal  investigations  which 
require  identifying  information  is 
essential  to  the  research  or  evaluation, 
the  State  must  then  require  that  prior 
written  permission  be  obtained  from  the 
child  or  child’s  representative  for 
release  of  information  pertaining  to  him 
or  her,  and  prior  written  consent  of  the 
parents  or  guardian  for  release  of 
information  pertaining  to  them.  The 
appropriate  State  official  must  also  give 
prior  written  approval. 

(5)  In  order  to  prepare  a  defense 
against  charges  of  child  abuse  or 
neglect,  and  as  part  of  the  individual's 
due  process  rights,  a  person  about 
whom  a  report  has  been  made  and/or 
his  or  her  attorney,  should  have  access 
to  relevant  CPS  records.  Disclosure  of 
the  identify  of  the  reporter  or  any  other 
person  whose  life  or  safety  may  be 
endangered,  however,  is  prohibited. 

(6)  In  order  to  plan  budgets  and 
maintain  oversight  of  CPS  agency 
functions,  the  CPS  records  might  be 
helpful.  Therefore,  a  State  may 
authorize  the  release  of  child  abuse  and 
neglect  records  to  State  or  local  officials 
responsible  for  administration  of  the 
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child  protective  services  system,  or  for 
oversight  of  the  enabling  or 
appropriating  legislation,  or  for 
compilation  of  statistical  information  on 
abused  and  neglected  children,  their 
families  or  those  who  commit,  or 
allegedly  commit,  child  abuse  and 
neglect,  who  need  such  information  in 
the  course  of  carrying  out  their  official 
functions. 

Part  III:  Discussion  of  Proposed 
Revisions  to  45  CFR  1340.14(i) 

Subparagraph  (i) 

This  subparagraph  reflects  the 
Congressional  amendment  highlighting 
its  emphasis  on  the  need  for  States  to 
maintain  the  confidentiality  of  CPS 
information,  while  providing  for 
disclosure  of  information  when 
necessary.  The  existing  regulations  list 
discretionary  disclosures,  some  of 
which  are  incorporated  into  the 
proposed  regulations  as  required 
disclosures  in  subparagraph  (2)  below. 
The  required  dRsclosures  involve  those 
persons  and  entities  that  are  authorized 
to  receive  the  information  by  virtue  of 
their  roles  and  responsibilities  under 
law  to  protect  children  and  whose 
ability  to  meet  their  responsibilities 
would  be  impaired  without  receipt  of 
the  disclosed  information.  The 
remaining  persons  and  agencies  listed 
in  the  existing  regulations  are  covered 
in  the  permissive  disclosure  section  of 
this  preamble  and  remain'in  the 
category  of  persons  and  entities 
permitted  to  receive  the  information. 
Subparagraph  (1)  allows  States 
flexibility  in:  (a)  Authorizing  agencies 
and  entities  to  receive  CPS  information; 
and  (b)  implementing  the  new 
requirements  by  either  State  statute  or 
administrative  rule. 

Records 

The  existing  regulations  interpret  the 
statutory  requirement  of 
“confidentiality  of  all  records”  as 
providing  for  confidentiality  of  “records 
concerning  reports  and  reports  of  child 
.abuse  and  neglect.”  Those  agencies  and 
entities  authorized  by  the  State  to  have 
access  to  CPS  records  and  those 
agencies  and  entities  that  must 
promptly  receive  all  relevant 
information  in  order  to  carry  out  their 
responsibilities  under  law  to  protect 
children  from  abuse  and  neglect 
frequently  require  access  to  a  greater 
portion  of  the  CPS  record  than  the 
report.  Accordingly,  the  proposed 
regulation  interprets  the  statutory 
reference  to  “records”  as  including 
reports  of  child  abuse  and  neglect, 
whether  or  not  such  reports  are 
determined  to  be  substantiated  or 


indicated  and  the  information 
pertaining  to  such  reports,  including  the 
evidence  upon  which  the  determination 
was  made,  and  any  information 
pertaining  to  the  child  and  other  family 
members  which  is  within  the  custody  or 
control  of  the  CPS  agency. 

Redisclosure 

Authorized  recipients  of  confidential 
CPS  information  are  bound  by  the  same 
confidentiality  restrictions  as  the  CPS 
agency.  Thus,  they  must  respect  the 
privacy  rights  of  the  children  and 
families  who  are  the  subjects  of  CPS 
reports  and  the  persons  who  report 
suspected  abuse  and  neglect,  and  must 
use  the  information  only  for  activities 
related  to  the  prevention  and  treatment 
of  child  abuse  and  neglect.  Recipients  of 
such  information  are  compelled  by  the 
proposed  regulation  to  maintain 
confidentiality  and  prevent  redisclosure 
of  the  information  to  other  persons  or 
entities,  unless  express  authorization  is 
given  on  a  case-by-case  basis  by  the 
same  authority  that  first  disclosed  the 
information. 

State  Authorization 

Under  the  existing  regulations.  States 
must  enact  statutes  requiring 
confidentiality  of  CPS  records  and 
reports  of  child  abuse  and  neglect  and 
disclosure  made  to  designated  persons 
and  agencies.  Many  States  have 
encountered  difficulties  in  developing 
legislation  authorizing  appropriate 
disclosures.  State  and  local  agencies 
have  repeatedly  indicated  that  they  are 
more  effective  and  efficient  when  they 
are  able  to  invoke  administrative  rules. 
The  proposed  regulation  provides  States 
with  flexibility  with  respect  to  the 
policy-making  mechanisms  for 
developing  and  implementing  the 
authorized  disclosure  provisions. 

Subparagraph  (2) 

The  statutory  amendment  explicitly 
requires  States  to  provide  for  disclosure 
to  persons  and  entities  that  need  the 
information  to  effectively  carry  out  their 
responsibilities  under  law  to  protect 
children  from  abuse  and  neglect.  The 
proposed  regulations  therefore  direct 
States  to  provide  for  disclosure  of  the 
records  to  persons  and  entities  with 
responsibilities  under  law  to  protect 
children  from  abuse  and  neglect.  Those 
persons  and  entities  are  described  below 
in  subparagraphs  (2)(i)-(2)(xi). 

Subparagraph  (2)(i) 

In  order  to  pursue  cases  for  possible 
arrests,  prosecution,  and  for  taking  the 
child  into  custody  for  protective 
placement,  persons  who  review  and 
investigate  child  abuse  and  neglect 


cases  need  the  specific  information 
contained  in  the  records.  Some  cases 
involve  parties  previously  reported  as 
suspected  perpetrators  or  victims  of 
child  abuse  or  neglect.  Child  abuse  and 
neglect  records  can  significantly  assist 
the  professionals  in  pursuing  cases  and 
promptly  determining  if  an  arrest, 
placement  of  the  child,  or  other  action 
should  be  taken.  Without  this 
information  each  report  would  be 
treated  as  a  new  case,  family  histories  of 
violence  would  not  be  addressed,  and 
children  might  not  be  adequately 
protected. 

Subparagraph  (2)(ii) 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (Act), 

42  U.S.C.  6042(a)(2)(B),  mandates  that 
in  order  for  a  State  to  receive  assistance 
under  the  Act  it  must  develop  a 
“Protection  and  Advocacy”  (P&A) 
system  to  protect  and  advocate  for  the 
rights  of  persons  with  developmental 
disabilities  that  has  the  authority  to 
investigate  incidents  of  abuse  and 
neglect  for  this  population.  In  order  to 
allow  for  the  implementation  of  that 
provision,  the  P&A  authority  is  included 
on  the  mandatory  disclosure  list  of  the 
NPRM. 

Subparagraph  (2)(iii) 

In  order  to  place  a  child  in  an 
appropriate  protective  custodial 
arrangement,  the  agency  or  entity 
making  the  placement  needs 
information  on  the  history,  severity  and 
circumstances  of  the  child  abuse  and 
neglect  in  order  to  ascertain  the  child’s 
needs.  Therefore,  those  authorized  to 
place  the  child  must  be  provided  with 
these  records. 

Subparagraph  (2)(ivj 

In  order  for  a  child  abuse  and  neglect 
case  to  be  prosecuted,  or  for  the  CPS 
agency  to  be  represented  as  a  party,  the 
prosecuting  attorney  would  need  the 
records  for  use  in  the  preparation  of  the 
case. 

Subparagraph  (2)(v) 

There  is  a  wide  variety  of  legal 
proceedings  in  which  some  aspect  of 
child  abuse  and  neglect  may  be  relevant; 
these  include  allegations  of  abuse 
during  a  family  relations  case  (domestic 
violence,  dissolution,  child  custody), 
and/or  criminal  case.  A  court 
adjudicating  such  cases  often  needs 
information  pertaining  to  allegations  or 
findings  of  child  abuse  and  neglect  in 
order  to  properly  resolve  the  issue 
before  it.  However)  the  entire  CPS 
record  may  not  be  necessary  for 
adjudication  and/or  disposition  of  the 
case.  In  some  cases,  there  may  be  no 
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evidence  that  the  information  contained 
in  the  record  is  legally  relevant  to  the 
issue  to  be  decided.  In  adjudicating 
cases  in  which  child  abuse  and  neglect 
becomes  an  issue,  the  judge  should 
inspect  the  CPS  records  in  chambers  for 
a  determination  of  which,  if  any, 
portions  are  legally  relevant  and  must 
limit  disclosure  to  that  information. 

Subparagraph  (2Xvi) 

To  protect  the  child’s  interests  and  to 
ensure  that  the  best  services  to  protect 
the  child’s  safety  and  welfare  are  being 
provided,  the  child,  or  the  child’s 
authorized  representative,  needs  to  be 
able  to  review  the  CPS  record  and 
provide  additional  factual  information 
as  necessary  for  the  record. 

Subparagraph  (2)(vii) 

When  the  coroner  or  medical 
examiner  is  determining  the  case  of  a 
child’s  death,  information  contained  in 
the  CPS  record  can  be  of  great 
assistance.  Therefore,  the  coroner  or 
medical  examiner  must  have  access  to 
CPS  records,  when  needed. 

Subparagraph  (2)(viii) 

Some  States  have  enacted  legislation 
authorizing  the  creation  of  child  fatality 
review  teams  on  a  statewide,  regional  or 
county  basis.  The  purpose  of  these 
teams  is  to  review  child  fatalities  in  the 
State  and  to  propose  methods  of 
preventing  such  deaths.  In  order  to  carry 
out  this  mission,  a  team  needs  the 
information  contained  in  CPS  records. 

Subparagraph  (2)(L\) 

Some  cases  of  child  abuse  and  neglect 
create  additional  problems  in 
investigation  or  adjudication  when  the 
families  move  out  of  State.  It  is  essential 
that  the  CPS  records  from  the  initial 
jurisdiction  be  available  to  the  specihed 
authorities  in  the  new  jurisdiction  in 
order  to  continue  or  pursue  the  best 
interests  of  the  child  and  his/her 
protection. 

Subparagraph  (2)(x) 

Many  abused  and  neglected  children 
are  placed  in  foster  care  or  are  adopted. 
Because  these  children  often  exhibit 
problematic  behaviors  and  emotional 
reactions,  they  need  caretakers  who  are 
able  to  handle  their  special  needs  and 
protect  them  from  fu^er  abuse.  In 
order  for  a  foster  or  adoptive  family  to 
understand  the  formerly  abused  and 
neglected  child,  and  to  prepare  itself  for 
handling  the  child’s  needs,  it  is 
necessary  that  the  family  be  provided 
with  speciGc  information  about  the 
child’s  history  of  abuse  and/or  neglect. 
Therefore,  under  the  proposed 
regulation.  States  will  be  required  to 


disclose  to  prospective  foster  and 
adoptive  parents  the  abuse  and  neglect 
history  of  a  child  being  placed  with 
them. 

Subparagraph  (2Xxi) 

Persons  responsible  for  a  child’s 
welfare  outside  the  child’s  home 
sometimes  abuse  and  neglect  children. 
Some  of  these  cases  are  perpetrated  by 
individuals  with  histories  of  child 
abuse,  either  in  or  out  of  their  own 
homes.  In  order  to  protect  the  children 
within  their  charge,  information  on 
child  abuse  and  neglect  records  must  be 
made  available  upon  request  to  persons 
and  entities  with  a  legal  duty  to  protect 
children  from  child  abuse  and  neglect 
for  the  purpose  of  carrying  out 
background  and/or  employment  and 
volunteer-related  screening  of  current 
and  prospective  employees  or 
volunteers  who  are  or  may  become 
engaged  in  contact  with  children  or 
working  in  a  facility  providing  services 
to  children. 

Subparagraph  (3) 

State  officers  and  CPS  workers  have 
often  expressed  frustration  in  trying  to 
follow  cases  of  children  whose  families 
make  interstate  moves.  This 
subparagraph  requires  States  to  share 
information  with  one  another  in  these 
cases.  In  addition,  this  particular 
subparagraph  includes  two  group«  who 
handle  child  abuse  and  neglect  cases 
under  their  own  jurisdictions — military 
communities  and  Indian  Tribal 
Organizations.  Requiring  States  to  share 
CPS  information  with  one  another  as 
well  as  with  military  communities  and 
Indian  Tribal  Organizations  will 
encourage  more  comprehensive 
coordination  and  communication  in  an 
effort  to  protect  children. 

Subparagraphs  (4)  and  (5) 

These  subparagraphs  remain 
essentially  the  same  and  are  contained 
in  the  existing  regulations  together  as 
subparagraph  (4).  The  proposed 
subparagraph  (4)  reiterates  the 
requirement  that  the  child  abuse  and 
neglect  reporter  be  able  to  receive  a 
summary  of  the  outcome  of  an 
investigation.  The  proposed 
subparagraph  (5)  repeats  the  existing 
requirement  that  nothing  in  §  1340.14 
affects  a  State’s  laws  or  procedures 
concerning  the  confidentiality  of  its 
criminal  court  or  its  criminal  justice 
system,  and  that  regulations  regarding 
confidentiality  should  not  be 
interpreted  as  reflections  or 
modifications  of  the  State’s  laws  and 
procedures  regarding  confidentiality  in 
other  situations. 


Subparagraph  (6) 

This  subparagraph,  subparagraph  f5) 
in  the  existing  regulations,  remains 
unchanged.  The  purpose  of  this 
requirement  is  to  allow  for  review  of  the 
records  by  the  Department  of  Health  and 
Human  Services  and  the  Comptroller 
General  of  the  United  States. 

Subparagraph  (7) 

As  noted  in  the  discussion  under 
“Proposed  Regulation’’  above,  CPS 
information  that  can  be  disclosed  to  the 
media  is  limited  to  certain  factual 
information.  Additional  CPS 
information  can  be  obtained  only  with 
the  written  permission  of  the  involved 
individuals  or  their  representatives. 

Subparagraph  (8} 

This  subparagraph  clarifies  the 
connection  between  the  confidentiality 
sections  of  CAPTA  and  Titles  IV-E  and 
IV-B  of  the  Social  Security  Act.  Title 
IV-E  requires  that  States  provide 
safeguards  restricting  the  use  and/or 
disclosure  of  information  regarding 
children  served  by  Title  IV-E  foster 
care.  A  1991  amendment  to  section 
471(a)(8)  added  subsection  (E),  which 
allows  disclosure  of  child  abuse  and 
neglect  information  about  children 
receiving  aid  under  either  Title  IV-B  or 
IV-E  to  appropriate  authorities  pursuant 
to  section  471(a)(9).  Section  471(a)(9) 
requires  Title  IV-E  agencies  to  report 
suspected  child  abuse  and  neglect  cases 
to  CPS  agencies. 

Records  maintained  under  both  Title 
IV-E  and  Title  IV-B  (which  is  subject  by 
Departmental  regulation  to  the 
Confidentiality  provisions  in  45  CFR 
205.50)  are  to  be  safeguarded  against  the 
unauthorized  disclosure  of  information 
for  financial  assistance  programs. 
Section  205.S0(a)(l)(C)(ii)  states  that  the 
release  or  use  of  information  concerning 
individuals  applying  for  or  receiving 
financial  assistance  is  restricted  to 
persons  or  agencies  that  are  subject  to 
standards  of  confidentiality  comparable 
to  those  of  the  agency  administering  the 
financial  assistance  programs. 

CPS  records  may  be  subject  to  the 
Title  IV-B  and  Title  IV-E 
confidentiality  provisions  and  there 
may  be  instances  where  a  record  is 
subject  both  to  disclosure  under  CAPTA 
and  to  the  confidentiality  requirements 
under  §  205.50.  In  light  of  the  fact  that 
CAPTA  disclosure  provisions  are  more 
specific  than  the  statutory  provisions 
which  are  the  basis  of  §  205.50,  as  well 
as  the  fact  that  the  CAPTA 
confidentiality  provisions  were  more 
recently  enacted,  the  Department 
believes  that  the  CAPTA  provisions 
would  prevail  in  the  event  of  a  conflict. 
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Accordingly,  the  proposed  regulation 
provides  for  disclosure 
“notwithstanding”  the  provisions  of 
§205.50. 

Subparagraph  (9) 

This  subsection  requires  that  the 
privacy  rights  of  the  child  and  the 
child’s  parents  or  guardians  be 
protected  when  research  and  evaluation 
projects  are  being  conducted  by 
individuals  or  organizations  that  are  not 
agents  of  the  State. 

Subparagraphs  (10)  and  (11) 

As  noted  under  “Redisclosure”  above 
in  subparagraph  (1),  those  who  receive 
information  from  CPS  records  must 
keep  the  information  confidential  to  the 
same  degree  as  the  CPS  agency. 
Accordingly,  States  are  required  to  make 
the  unauthorized  disclosure  or 
redisclosure  of  CPS  records  a  criminal 
offense. 

Subparagraph  (12) 

Child  abuse  and  neglect  may  be 
perpetrated  by  individuals  who  might 
do  harm  to  persons  involved  in 
reporting  such  abuse  and  neglect. 
Accordingly,  this  subsection  requires 
that  the  identity  of  the  reporter  and 
other  individuals  who  might  be 
endangered  by  such  disclosure  be 
protected. 

Part  IV:  Impact  Analysis 
Executive  Order  12866 
Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  of  Health  and 
Human  Services  has  determined  that 
this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

Regulatory  Flexibility  Act  of  1980 
Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  ch.  6), 
the  Department  tries  to  anticipate  and 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
businesses.  For  each  rule  with  a 
“significant  economic  impact  on  a 
substantial  number  of  small  entities”  an 
analysis  is  prepared  describing  the 
rule’s  impact  on  small  entities.  Small 
entities  are  defined  by  the  Act  to 
include  small  businesses,  small  non¬ 
profit  organizations,  and  small 
governmental  entities. 


This  proposed  rule  would  not  affect 
small  entities  other  than  to  allow 
identified  entities  access,  in  accordance 
with  the  regulations,  to  certain  files  on 
children  who  are  victims  of  abuse  or 
neglect.  For  this  reason,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1990,  Public  Law  96-511,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  recordkeeping  requirements 
in  a  proposed  and  final  rule.  This 
proposed  rule  does  not  contain 
information  collection  requirements  or 
increase  the  Federal  paperwork  burden 
on  the  public  or  private  sector. 

Therefore,  no  submission  to  OMB  is 
required. 

List  of  Subjects  in  45  CFR  Part  1340 

Child  welfare — Grant  programs — 
health.  Grant  programs — social 
programs.  Individuals  with  disabilities, 
Reporting  and  recordkeeping 
requirements.  Research,  Technical 
assistance.  Youth. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.966,  Child  Abuse  and 
Neglect  State  Grants) 

Dated:  March  23. 1994. 

Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 

Approved:  April  9. 1994. 

Doima  E.  Shalala, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  we  are  proposing  to  amend  45 
CFR  part  1340  as  follows: 

PART  1340— CHILD  ABUSE 
PREVENTION  AND  TREATMENT  ACT 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  5101  et  seq. 

2.  Section  1340. 14(i)  is  revised  to  read 
as  follows: 

§  1340.14  Eligibility  requirements. 
***** 

(i)  Confidentiality. 

(1)  The  State  must  provide  by  statute 
or  administrative  rule  with  the  force  and 
effect  of  law  for  methods  to  preserve  the 
confidentiality  of  all  child  abuse  and 
neglect  records  in  order  to  protect  the 
rights  of  the  child  and  of  the  child’s 
parents  or  guardians,  including  methods 
to  ensure  that  disclosure  and 
redisclosure  of  information  concerning 
child  abuse  and  neglect  involving 
specific  individuals  is  made  only  to 


persons  or  entities  that  the  State 
determines  have  a  need  for  such 
information  dftectly  related  to  the 
purposes  of  the  Act,  and  under 
procedures  and  limitations  set  forth  by 
the  State. 

(2)  The  State  must  provide  for  the 
prompt  disclosure  of  all  relevant 
information  to  any  Federal,  State  or 
local  governmental  entity,  or  any  agent 
of  such  entity,  with  a  predetermined 
need  for  such  information  in  order  to 
carry  out  its  responsibilities  under  law 
to  protect  children  from  abuse  and 
neglect.  Therefore,  the  State  must 
provide  for  the  disclosure  of  all  relevant 
information  concerning  reports  of  child 
abuse  and  neglect  to  the  persons  or 
entities  authorized  by  law  to  receive 
such  information.  The  entities  include, 
but  are  not  limited  to: 

(i)  The  agencies  or  organizations  (including 
its  designated  multidisciplinary  case 
consultation  teams,  law  enforcement  entities, 
and  child  protective  services  agencies) 
mandated  by  Federal  or  State  law  to  receive 
and  investigate  reports  of  known  and 
suspected  child  abuse  and  neglect; 

(ii)  The  State  Protection  and  Advocacy 
agency  as  authorized  by  the  Developmental 
Disabilities  Act.  Public  Law  101-496,  42 
U.S.C.  6042(a)(2)(B): 

(iii)  A  person  legally  authorized  to  place  a 
child  in  protective  custody  when  the  person 
has  before  him/her  a  child  whom  he/she 
reasonably  suspects  may  be  abused  or 
neglected  and  the  person  requires  the 
information  in  the  report  or  record  in  order 
to  determine  whether  to  place  the  child  in 
protective  custody; 

(iv)  The  public  prosecuting  aKorney 
representing  the  Child  Protective  Services 
agency  when  relevant  and  necessary  to  a 
specified  pending  case; 

(v)  The  parties  to  a  court  or  grand  jury 
proceeding  in  which  information  in  the 
records  is  legally  relevant  and  necessary  for 
determination  of  an  issue  before  such  court, 
provided  that  prior  to  such  disclosure  the 
judge  has  reviewed  the  records,  in  camera, 
has  determined  the  relevancy  and  necessity 
of  such  disclosure,  and  has  limited 
disclosure  to  such  legally  relevant 
information  under  an  appropriate  protective 
order; 

(vi)  A  child  named  in  the  report  or  record 
alleged  to  have  been  abused  or  neglected,  or 
his/her  legal  guardian,  or  his/her  legal 
representative,  including  an  attorney, 
guardian  ad  litem,  or  Court  Appointed 
Special  Advocate  (CASA)  appointed  to 
represent  the  child’s  interests  in  a  pending 
case; 

(vii)  The  coroner  or  medical  examiner 
when  such  individual  is  determining  the 
cause  of  death  of  a  child; 

(viii)  A  child  fatality  review  team 
authorized  by  law; 

(ix)  Any  of  the  autliorized  entities  in  other 
States  or  military  enclaves  or  Indian  Tribal 
Organizations  where  the  child,  family  or 
person  about  whom  a  report  has  been  made 
may  be  found: 
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(x)  Prospective  foster  and  adoptive  parents 
prior  to  placing  a  child  in  their  care;  and 

(xi)  Persons  and  entities  with  a  legal  duty 
to  protect  children  from  child  abuse  and 
neglect  when  carrying  out  background  and/ 
or  employment  and  volunteer-related 
screening  of  current  and  prospective 
employees  or  volunteers  who  are  or  may 
become  engaged  in  contact  with  children. 

(3)  All  regulations  in  this  section  are 
equally  applicable  to  and  between 
States.  Additionally,  disclosure  to  an 
Indian  Tribal  Organization  or  military 
enclave  may  be  made  only  when  the 
entity  agrees  to  the  restrictions  on 
redisclosure  specified  in  (10)  below. 

(4)  Nothing  in  this  section  shall  be 
interpreted  to  prevent  a  properly 
constituted  authority  from  summarizing 
the  outcome  of  an  investigation  to  the 
person  or  official  who  reported  the 
known  or  suspected  instance  of  child 
abuse  or  neglect. 

(5)  Nothing  in  this  section  shall  be 
interpreted  to  affect  a  State’s  law  or 
procedures  concerning  the 
confidentiality  of  its  criminal  court  or 
its  criminal  justice  system. 

(6)  The  Department  of  Health  and 
Human  Services  and  the  Comptroller 
General  of  the  United  States  or  any  of 
their  representatives  shall  have  access  to 


records,  as  required  under  45  CFR 
74.24. 

(7)  Disclosure  of  Child  Protective 
Services  (CPS)  information  to  the  media 
shall  be  limited  to  confirmation  of 
factual  details  with  respect  to  how  the 
case  was  handled  that  do  not  violate  the 
privacy  rights  of  the  child  and  the 
child’s  parents  or  guardians.  Further 
confidential  information  may  be 
released  to  the  media  only  with  the 
express  wnritten  permission  of  the 
individuals  involved,  or  their 
representatives. 

(8)  Notwithstanding  the  provisions  set 
forth  in  45  CFR  205.50.  the  Act 
confidentiality  requirements  prevail 
when  a  CPS  record  is  also  subject  to  the 
confidentiality  requirements  under  Title 
IV-E  and/or  the  requirements  under 
§205.50. 

(9)  When  bona  fide  research  or 
evaluation  projects  are  being  conducted 
by  a  person,  agency  or  organization  not 
authorized  as  an  agent  of  the  State, 
information  identifying  the  individuals 
named  in  a  report  or  record  shall  be 
omitted.  If  identifying  information  is 
essential  to  the  research  or  evaluation, 
prior  written  approval  shall  be  obtained 
from  the  appropriate  State  official.  In 
addition,  consent  of  the  child  or  child's 


representative  shall  be  obtained  before 
release  of  identifying  information 
pertaining  to  the  child,  and  prior 
written  consent  of  the  parents  or 
guardian  or  their  representative  shall  be 
obtained  before  release  of  identifying 
information  pertaining  to  them. 

(10)  Authorized  recipients  of  CPS 
information  must  maintain 
confidentiality  and  prevent  redisclosure 
of  information  to  other  persons  or 
entities,  unless  written  authorization  is 
first  obtained  by  the  authority  that 
originally  disclosed  the  information. 
This  authorization  must  be  obtained  on 
a  case-by-case  basis. 

(11)  The  State  must  provide  by  statute 
that  the  unauthorized  disclosure  or 
redisclosure  of  such  confidential 
information  is  a  criminal  offense. 

(12)  The  person  or  agency  making 
CPS  information  available  to  authorized 
recipients  shall  withhold  the  identity  of 
the  person  reporting  known  or 
suspected  child  abuse  and  neglect  as 
w’ell  as  the  identity  of  any  other  person 
whose  life  or  safety  may  be  endangered 
by  such  disclosure. 

IFR  Doc.  94-12087  Filed  5-16-94;  8;45  am)  . 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals;  May  1, 1994 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  this  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  has  been  transmitted 
to  Congress. 

This  report  gives  the  status  of  65 
rescission  proposals  and  12  deferrals 
contained  in  four  special  messages  for 
FY  1994.  These  messages  were 
transmitted  to  Congress  on  October  13, 


November  1,  November  19,.  1993,  and 
February  7, 1994. 

Rescissions  (Attachments  A  and:  C); 

As  of  May  1, 1994,  65  rescissions 
proposals  totaling  $3,172.2  million  had 
been  transmitted  to  the  Congress. 
Congress  approved  45  of  the 
Admini.stration’s  itiscissioni  proposals  in 
P.L.  103-211.  A  total  of  $1,289.5  million 
of  the  rescissions  proposed  by  the 
President  was  rescinded  by 
measure.  There  artf  no  rescission 
proposals  pending  before  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1994  rescission  proposals. 

DiTerrals  (Attachments  B  anrf  Df 

As  of  May  1.  1994,  $.3358.4  million 
in  budg»!t  authority  was  being  delwred 


from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1994. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  propo.sals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  cited  below: 

58  FR  54256,  Wednesday,  October  20, 
1993 

58  FR  59517,  Tuesday,  November  9. 
1993 

58  FR  63264,  Timsday,  November  30, 
1993 

.58  FR  7122,  Monday,  February  14. 1994 
Leon  E.  Paretla, 

Diivctor. 
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ATTACHMENT  A 

STATUS  OF  FY  1994  RESCISSIONS 


Amounts  ^ 
(In  millions  i 
of  dollarsl  * 


Rescissions  proposed  by  the  President .  3,172.2 

Rejected  by  the  Congress .  -1,882.7 

Amounts  rescinded  by  P.L.  103-211,  the  FY  1994 

Emergency  Supplemental  Appropriations  Act .  -1,289.5 


Currently  before  the  Congress 


0.0 


ATTACHMENT  B 

STATUS  OF  FY  1994  DEFERRALS 


Amounts 
(In  millions 
of  dollarsl 


Deferrals  proposed  by  the  President .  8,572.4 

Routine  Executive  releases  through  May  1,  1994 .  -5,414.0 

(OMB/Agency  release  of  $5,414.5  million, 
partially  offset  by  cumulative  positive 
adjustment  of  $452  thousand.) 

Overturned  by  the  Congress .  . 


Currently  before  the  Congress 


3,158.4 


ATTACHMENT  C 

Status  of  FY 1994  Rescission  Proposais  •  As  of  May  1, 1994 
(Amounts  in  thousands  of  doliars) 
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Funds  were  never  withheld  from  obligation. 


ATTACHMENT  C 

Status  of  FT  1994  Rescission  Proposals  •  As  of  May  1, 1994 
(Amounts  in  thousands  of  dollars) 


Funds  were  never  withheld  from  obligatjon 


ATTACHMENT  C 

Status  of  FY  1994  Rescission  Proposals  •  As  of  May  1, 1994 
(Amounts  in  thousands  of  dollars) 


ATTACHMENT  C 

Status  of  FY  1994  Rescission  Proposals  -  As  of  May  1, 1994 
(Amounts  in  thousands  of  dollars) 


Funds  were  never  withheld  from  obligation. 


ATTACHMENT  C 

Status  of  FY  1994  Rescission  Proposals  -  As  cf  May  1, 1994 
(Amounts  in  thousands  of  dollars) 


Research  and  development .  R94-62  88,000  2-7-94  25,000  2-29-94  63,000  P  L  103-211 

Space  flight,  control,  and  data  communications  R94-63  32,000  2-7-94  32,000  P  L  103-211 

Construction  of  facilities .  R94-64  25,000  2-7-94  25,000  P.L  103-211 


ATTACHMENT  C 

Status  of  FY  1994  Rescission  Proposais  -  As  of  May  1, 1994 
(Amounts  in  thousands  of  dollars) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pubitc  Health  Service 

Oflice  of  the  Assistant  Secretary  for 
Health 

[0905-ZA54] 

Availability  of  Grants  for  Bilingual/ 
Bicultural  Service  Demonstration 
Projects  in  Minority  Health,  and 
Minority  Community  Health  Coalition 
Demonstration  Project  Grants 

AGENCY;  Office  of  Minority  Health, 

Office  of  the  Assistant  Secretary  for 
Health,  PHS,  HHS. 

ACTION:  Notice  of  Availability  of  Funds 
and  Request  for  Applications  for:  (1) 
Bilingual/Bicuitural  Service 
Demonstration  Projects  in  Minority 
Health  (Bilingual  Grants);  and  (2) 
Minority  Community  Health  Coalition 
Demonstration  Project  Grant  (Coalition 
Grants). 

AUTHORITY:  These  programs  are 
authorized  under  section  1707(d)(1)  of 
the  Public  Health  Service  Act,  as 
amended  in  Public  Law  101-527. 
PURPOSE:  (1)  Bilingual  Grants:  To 
provide  support  to  expand  the  capacity 
linguistic  and  cultural  competence  of 
health  care  professionals  and 
paraprofessionals  working  with 
minority  communities  and/or  improve 
the  accessibility  and  utilization  of 
health  care  services  among  the  limited- 
English-speaking  minority  populations. 
(2)  Coalition  Grants:  To  provide  support 
to  existing  minority  community  health 
coalitions  for  enhancement  activities 
which  will  strengthen  coalition 
effectiveness  and  have  the  potential  for 
producing  models/materials. 

APPLICANT  EUGIBILITY:  Eligible  applicants 
are  public  and  private  nonprofit 
minority  organizations.  (1)  Applicants 
applying  for  the  Bilingual  Grants  must 
be  minority  community-based 
organizations.  (2)  Applicants  applying 
for  Coalition  Grants  must  have  had 
current  or  previous  OMH  coalition  grant 
support  because  the  purpose  of  this 
particular  announcement  is  to  help 
existing  or  previous  recipients  to 
enhance  their  effectiveness.  This 
includes  projects  funded  under  the 
Minority  Community  Health  Coalition 
Demonstration  Program  or  the  Minority 
Male  Demonstration  Grant  Program 
(Intervention  or  Coalition 
Development). 

ADDRESSES/CONTACTS:  Applications 
must  be  prepared  on  Form  PHS  5161- 
1  (Revised  July  1992;  OMB  Approval 
Number  0937-0189).  Application  kits 
and  technical  assistance  on  budget  and 


business  aspects  of  the  application  may 
be  obtained  from  Ms.  Carolyn  A. 
Williams,  Grants  Management  Officer, 
Office  of  Minority  Health,  Rockwall  II 
Building,  suite  1000,  5515  Security 
Lane,  Rockville,  MD  20852,  (telephone: 
301-594-0758).  Completed  applications 
are  to  be  submitted  to  the  same  address. 

Technical  assistance  on  the 
programmatic  content  for  Bilingual 
Grants  may  be  obtained  from  Mr. 

Stephen  P.  Jiang.  Technical  assistance 
on  the  programmatic  content  for 
Coalition  Grants  may  be  obtained  from 
Ms.  Joan  S.  Jacobs.  Both  can  be  reached 
at  the  Office  of  Minority  Health, 
Rockw'all  II  Building,  suite  1000,  5515 
Security  Lane,  Rockville,  MD  20852, 
(telephone:  301-594-0769). 

OMH  Regional  Minority  Health 
Consultants  (RMHCs)  can  also  provide 
necessary  technical  assistance.  A  listing 
of  the  RMHCs  and  how  they  may  be 
contacted  is  provided  in  the  grant 
application  kit.  Applicants  also  can 
contact  the  OMH  Resource  Center 
(OMH/RC)  at  1-800-444-6472  for 
health  information  and  generic 
information  on  preparing  grant 
applications. 

DEADLINE:  To  receive  consideration, 
grant  applications  must  be  received  by 
the  Grants  Management  Officer  by  July 
5, 1994.  Applications  will  be  considered 
as  meeting  the  deadline  if  they  are 
either:  (1)  Received  at  the  above  address 
on  or  before  the  deadline  date,  or  (2) 
Sent  to  the  above  address  on  or  before 
the  deadline  date  and  received  in  time 
for  submission  to  the  review  panel.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Applications 
which  do  not  meet  the  deadline  will  be 
considered  late  and  will  be  returned  to 
the  applicant  without  comment. 
AVAILABILITY  OF  FUNDS:  It  is  anticipated 
that  the  Office  of  Minority  Health  will 
have  approximately  $2.2  million 
available  to  support  approximately  29 
awards  of  up  to  $75,000  each  under  the 
Bilingual  Grant  Program.  It  is 
anticipated  that  the  Office  of  Minority 
Health  will  have  approximately  $2.0 
million  available  to  support 
approximately  26  awards  of  up  to 
$75,000  each  under  the  Coalition  Grant 
Program. 

PERIOD  OF  SUPPORT:  Support  may  be 
requested  for  a  total  project  period  not 
to  exceed  one  year. 

PROJECT  BUDGETS:  Budgets  of  up  to 
$75,000  total  direct  and  indirect  costs 
per  year  may  be  requested  to  cover:  the 
cost  of  personnel;  consultants;  support 
ser\'ices;  materials;  and  justified  travel. 


Project  budget  must  include  travel  for  2 
project  staff  to  attend  a  3-day  meeting  in 
Washington,  DC.  Funds  may  not  be  used 
for  building  alterations  and  renovations. 
Also,  funds  may  not  be  used  to  purchase 
equipment  except  as  may  be  acceptably 
justified  in  relation  to  conducting  the 
project/enhancement  activity. 

AWARD  CRITERIA;  Funding  decisions  will 
be  determined  by  the  Office  of  Minority 
Health  and  will  be  based  on:  The 
recommendations/ratings  of  review 
panels,  program  balance,  including 
geographic  and  race/ethnicity 
distribution,  and  health  problem  area. 
For  Bilingual  grants,  consistent  with 
section  1707(c)(3)  Public  Health  Service 
Act,  priority  will  be  given  to  projects 
targeting  Asian  and  Pacific  Islander 
populations  which  score  in  the  upper 
50th  percentile  of  all  Bilingual 
applications. 

REVIEW  OF  APPLICATIONS;  Applications 
w'ill  be  screened  upon  receipt.  Those 
that  are  judged  to  be  incomplete, 
nonresponsive  to  the  announcement,  or 
nonconforming  will  be  returned  without 
comment.  Each  organization  may 
submit  no  more  than  one  proposal 
under  this  announcement.  If  an 
organization  submits  more  than  one 
proposal,  all  will  be  deemed  ineligible 
and  returned  to  the  applicant  without 
comment.  Applications  judged  to  be 
complete,  conforming,  and  responsive 
will  be  reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 

Applications  will  be  evaluated  by 
federal  and  non-federal  reviewers 
chosen  for  their  expertise  in  minority 
health,  experience  with  similar  projects, 
and  their  understanding  and  special 
knowledge  of  the  respective  programs 
covered  in  this  announcement. 

Applicants  are  advised  to  pay  close 
attention  to  the  general  and 
supplemental  instructions  provided  in 
the  application  kit.  Applications  will  be 
reviewed  and  evaluated  for  technical 
merit  and  consistency  with  the 
requirements  of  this  announcement.  Of 
specific  importance  will  be  the  criteria 
found  in  the  supplemental  instructions 
under  these  listed  headings.  The 
percentage  weight  for  each  section 
appears  in  th.e  Parentheses  after  each 
heading. 

l.  Background 
Bilingual  Grants:  (lb%) 

Coalition  Grants:  (24%) 

n.  Goals  and  Objectives 
Bilingual  Grants:  (16%) 

Coalition  Grants:  {i4%) 

m.  Methodology 
Bilingual  Grants:  (48%) 

Coalition  Grants:  (48'‘o) 
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IV.  Evaluation 

Bilingual  Grants:  (20%) 

Coalition  Grants:  (14%) 

DEFINITIONS:  For  the  purpose  of  this 
grant  program,  the  following  definitions 
are  provided: 

(1)  Erthancement  Activity — Activities 
and  projects  that  will  improve  or 
strengthen  an  existing  coalition.  For 
example;  data  collection/community 
surveys:  development  of  community 
databases:  development  of  innovative 
evaluation  methods:  novel  approaches 
for  leadership  development  and/or 
involvement  of  community  volunteers: 
curriculum  development  and/or 
materials  testing:  testing  and 
development  of  innovative  outreach 
methodologies:  conduct  of  organized 
efforts  to  improve  access  to  health  care 
or  to  address  other  critical  health  issues. 

(2)  Models/Materials — ^Tangible  and 
documented  product  resulting  from 
project  effort  and  which  can  be 
generalized  or  disseminated  to  like 
groups,  e.g.,  training  manual,  outreach 
guidelines. 

(3)  Community — A  defined 
geographical  area  in  which  persons  live, 
work,  and  play  and  are  characterized  by: 
(a)  Formal  and  informal  leadership 
structures  for  the  purpose  of 
maintaining  order  and  improving 
conditions;  and  (b)  its  capacity  to  serve 
as  a  focal  point  for  addressing  societal 
needs  including  health  needs. 

(4)  Minority  Community  Coalition — 
An  entity  comprised  of  organizations/ 
institutions  which  have  come  together 
in  a  minority  community  for  the 
purpose  of  collaborating  on  specific 
concerns,  seeking  coordination  of 
related  services,  and  resolution  of  those 
concerns.  The  coalition  must  have  a 
formalized  structure  and  process  for 
member  organizations  to  work  together. 

(5)  Minority  Community-Based 
Organization — Public  or  private  non¬ 
profit  organization  that  has  a  governing 
board  composed  of  51  percent  or  more 
racial/ethnic  minority  members,  has 
minorities  in  key  program  positions, 
and  has  an  established  record  of  service 
to  a  racial  and  ethnic  minority 
community,  or  a  local  affiliate  of  a 
national  organization  provided  the  local 
affiliate  has  a  governing  body  composed 
of  51  percent  or  more  racial/ethnic 


minority  members,  has  minorities  in  key 
program  positions,  and  has  an 
established  record  of  service  to  racial 
and  ethnic  minority  populations  in  their 
target  community. 

(6)  Minority  Populations — As  defined 
in  the  Office  of  Management  and  Budget 
Statistical  Directive  15,  they  are  as 
follows;  Black/ African  American, 
American  Indian  or  Alaskan  Native, 
Asian  or  Pacific  Islander,  and  Hispanics. 
SUPPLEMENTARY  INFORMATION:  Relation 
to  the  Coals  for  the  Year  2000,  the 
Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  announcement  for 
Fiscal  Year  1994  Bilingual  and  Coalition 
Grants  is  potentially  related  to  all 
twenty-tw'o  priority  areas  which  are 
listed  as  follows:  Physical  activity  and 
fitness;  nutrition;  tobacco;  alcohol  and 
other  drugs:  family  planning;  mental 
health  and  mental  disorders;  violent  and 
abusive  behavior;  educational  and 
community-based  programs; 
unintentional  injuries;  occupational 
safety  and  health:  environmental  health; 
food  and  drug  safety;  oral  health; 
maternal  and  infant  health;  heart 
disease  and  stroke;  cancer;  diabetes  and 
chronic  disabling  conditions;  HIV 
infection:  sexually  transmitted  diseases: 
immunization  and  infectious  diseases: 
clinical  preventive  services: 
surveillance  and  data  systems.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  [Full  Report:  Stock  No. 
017-00100474-0)  or  Healthy  People 
2000  {Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(telephone:  202-783-3238). 

STATE  REVIEWS:  Applications  are  subject 
to  review  as  governed  by  Executive 
Order  12372,  Intergowmmental  Review 
of  Federal  Programs.  Applications  for 
funding  will  be  subject  to  State  review. 
All  comments  from  a  State  office  must 
be  received  by  60  days  after  the 
application  deadline  by  the  Office  of 
Minority  Health’s  Grants  Management 
Officer.  Applicants  should  contact  State 


Single  Points  to  Contact  (SPOC)  early  in 
the  application  preparation  process.  A 
list  of  addresses  of  the  SPOCs  is 
enclosed  with  the  application  kit 
material. 

PROVISION  OF  SMOKE-FREE  WORKPLACE 
AND  NON-USE  OF  TOBACCO  PRODUCTS  BY 
RECIPIENTS  OF  PHS  GRANTS:  The  Public 
Health  Service  strongly  encourages  all 
grant  recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

PUBLIC  HEALTH  SYSTEM  REPORTING 
REQUIREMENTS:  This  program  is  subject 
to  Public  Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS; 
Approved  by  OMB  under  control 
number  0937-0195).  The  PHSIS  is 
intended  to  provide  information  to  State 
and  local  health  officials  to  keep  them 
apprised  of  proposed  health  services 
grant  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  areafs)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (a)  A  copy  of  the  face 
page  of  the  applications  (SF  424),  (b)  a 
summary  of  the  project  (PHSIS),  not  to 
exceed  one  page,  which  provides:  (1)  A 
description  of  the  population  to  be 
served,  (2)  a  summary  of.the  services  to 
be  provided,  (3)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies. 

Catalog  of  Federal  Domestic  Assistance 
numbers  are  93-105  (Bilingual  Grants)  and 
93-137  (Coalition  Grants). 

Dated:  April  14, 1994. 

Audrey  F.  Manley, 

Acting  Deputy  Assistant  Secretary  for 
Minority  Health. 

(FR  Doc.  94-12104  Filed  5-17-94;  8:45  am] 
BILLING  CODE  4160-17-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Refugee  Resettlement  Office 

Request  for  Applications  to  Support 
Projects  Under  the  Office  of  Refugee 
Resettlement’s  Fiscal  Year  1994 
Omnibus  Discretionary  Social  Services 
Grants  Program  for  Services  to 
Refugees 

AGENCY:  Office  of  Refugee  Resettlement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Request  for  applications  under 
the  Office  of  Refugee  Resettlement’s 
Fiscal  Year  1994  Omnibus  Discretionary 
Social  Services  Grants  Program  for 
services  to  refugees.  ^ 

SUMMARY:  The  Office  of  Refugee 
Resettlement  (ORR)  will  accept 
competing  applications  for  grants 
pursuant  to  the  Director’s  discretionary 
authority  under  section  412(c)(1)  of  the 
Immigration  and  Nationality  Act  (INA), 
as  amended  by  section  311  of  the 
Refugee  Act  of  1980  (Pub.  L.  No.  96- 
212),  8  U.S.C.  1522(c);  section  501(a)  of 
the  Refugee  Education  Assistance  Act  of 
1980  (Pub.  L.  No.  96-422),  8  U.S.C.  1522 
note,  insofar  as  it  incorporates  by 
reference  with  respect  to  Cuban  and 
Haitian  entrants  the  authorities 
pertaining  to  assistance  for  refugees 
established  by  section  412(c)  of  the  INA, 
as  cited  above;  and  the  Refugee 
Assistance  Extension  Act  of  1986  (Pub. 

L.  No.  99-605). 

'The  project  periods  for  each  program 
in  this  announcement  are  specified  in 
the  appropriate  sections  below.  Where 
awards  are  for  multiple  years, 
applications  for  continuation  grants  will 
be  entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to 
availability  of  funds,  successful  progress 
of  the  project,  and  ACF’s  determination 
that  this  would  be  in  the  best  interest  of 
the  government.  New  applications  will 
also  be  accepted  in  subsequent  years 

'  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43,  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  No.  96- 
422);  (2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  No.  100-202);  and  (3)  certain  Amerasians 
from  Vietnam,  including  U.S.  citizens,  under  title 
n  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1989  (^b.  L. 
No.  100-461),  1990  (Pub.  L.  No.  101-167)  and  1991 
(Pub.  l.~  No.  101-513).  For  convenience,  the  term 
"refugee"  is  used  in  this  notice  to  encompass  all 
such  eligible  persons  unless  the  speciHc  context 
indicates  otherwise. 


under  a  schedule  to  be  published  in  FY 
1995.  This  annoimcement  contains 
forms  and  instructions  for  submitting  an 
application. 

CLOSING  DATE:  The  closing  dates  for 
submission  of  applications  to  be 
considered  pursuant  to  this 
announcement  are  provided  separately 
for  each  component. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
person  indicated  in  each  program  area 
under  this  omnibus  announcement  at 
the  following  Addresses:  Office  of 
Refugee  Resettlement,  370  L’Enfant 
Promenade  SW.,  Washington,  DC  20447. 

SUPPLEMENTARY  INFORMATION: 

Legislative  Authority 

Section  412(c)(1)(A)  of  the  INA 
authorizes  the  Director  to  make  grants 
to,  and  enter  into  contracts  with,  public 
or  private  nonprofit  agencies  for  projects 
specifically  designed — (i)  to  assist 
refugees  in  obtaining  the  skills  which 
are  necessary  for  economic  self- 
sufficiency,  including  projects  for  job 
training,  employment  services,  day  care, 
professional  re^sher  training,  and 
other  recertification  services;  (ii)  to 
provide  training  in  English  where 
necessary  (regardless  of  whether  the 
refugees  are  employed  or  receiving  cash 
or  other  assistance);  and  (iii)  to  provide 
where  specific  needs  have  been  shown 
and  recognized  by  the  Director,  health 
(including  mental  health)  services, 
social  services,  educational  and  other 
services. 

Additionally,  section  412(a)(4)(A)(i)  of 
the  INA  states;  In  carrying  out  this 
section,  the  Director  (of  ORR],  the 
Secretary  of  State,  and  such  other 
appropriate  administering  official  are 
authorized — (i)  to  make  loans,  *  *  *. 

Eligible  Applicants 

Eligible  applicants  are  States  and 
other  public  or  private,  non-profit 
organizations  and  institutions. 

Availability  of  Funds 

ORR  is  announcing  three  separate 
grant  programs — Community  and 
Family  Strengthening  Grants  (ORR/RF), 
Microenterprise  Grants  (ORR/RM),  and 
Meetings  and  Conference  Grants  (ORR/ 
RC) — that  are  intended  to  promote 
innovative  program  design,  within  the 
framework  of  joint  public-private 
partnerships,  in  response  to  the 
challenge  of  reducing  welfare 
dependency  and  advancing  the 
attainment  of  economic  self-sufficiency 
among  refugees. 

In  FY  1994  ORR  is  making  available 
approximately  $6.5  million  for  grants 
under  this  announcement.  A  discrete 
amount  of  total  funds  and  respective 


individual  grant  amounts  are 
established  for  each  program  area. 

The  Director  reserves  the  right  to 
award  more  or  less  than  the  funds 
described  for  each  category  in  the 
absence  of  worthy  applications  or  under 
such  other  circumstances  as  may  be 
deemed  to  be  in  the  best  interest  of  the 
government.  Applicants  may  be 
required  to  reduce  the  scope  of  selected 
projects  to  accommodate  the  amount  of 
the  grant  award  approved. 

Competing  Applications 
This  announcement  has  3  separate 
program  areas  under  which  awards  will 
be  made;  (1)  Community  and  Family 
Strengthening  Grants  (ORR/RF),  (2) 
Microenterprise  Grants  (ORR/RM),  and 
(3)  Meetings  and  Conference  Grants 
(ORR/RC).  Each  application  may  only  be 
considered  for  one  program  area. 
Applications  which  do  not  clearly 
specify  for  which  program  area  the 
application  is  being  submitted  will  not 
be  considered.  Applications  for  each 
program  area  will  be  competed 
separately  against  other  applications  for 
the  same  program  area  only. 

Applications  will  not  compete  across 
program  areas  or  for  multiple  program 
areas. 

Limits  on  Length  of  Application 

Project  descriptions  (Part  IV  of  the 
application  for  each  component)  must 
not  exceed  20  pages  (typewritten, 
double  spaced  on  standard,  letter-size 
paper)  plus  a  maximum  of  20  pages  of 
appended  material.  In  the  event  that  the 
project  and/or  supplementary  material 
exceeds  20  pages,  only  the  first  20  pages 
of  the  project  description  and  the  first 
20  pages  of  the  supplementary  material 
will  be  considered  in  the  review 
process.  If  single-spaced,  only  the  first 
10  pages  will  be  considered.  (This 
limitation  of  20  pages  per  component 
should  be  considered  as  a  maximum, 
and  not  necessarily  a  goal  to  be 
achieved).  Letters  of  commitment  from 
members  of  consortia,  included  as  a  part 
of  the  application,  will  not  count  against 
either  20-page  limitations. 

Matching  Requirement 

In  applications  making  provision  for 
matching  funds,  applicants  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources.  Failure  to  provide 
required  matches  will  result  in 
disallowance  of  unmatrJied  Federal 
funds. 

Program  Areas 

Program  Area  One:  Community  and 
Family  Strengthening  Grants 

The  closing  date  for  submission  of 
applications  is  July  25, 1994. 
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Background 

As  with  all  programs  funded  by 
appropriations  pursuant  to  the  Refugee 
Act,  services  may  be  provided  only  to 
refugees  (see  definition  in  footnote  1 , 
above)  and  may  not  be  provided  to 
refugees  who  have  become  citizens 
(except  for  those  Amerasians  listed  in 
footnote  1).  Further,  the  intent  of  this 
announcement  is  to  target  primarily 
refugees  who  have  arrived  within  the 
last  five  years.  Therefore,  applicants  are 
advised  to  consider  the  ne^s  of 
families  having  arrived  within  the 
previous  five  years  and  of  their 
communities  in  responding  to  the 
particulars  of  this  announcement  as 
described  below. 

This  program  area  m^es  funds 
available  for  two  generic  types  of 
activities:  Activities  directed  at 
strengthening  refugee  communities  and 
activities  directed  at  strengthening 
refugee  families.  In  addition,  this 
program  area  will  distinguish 
programmatically  between  applications 
from  organizations  attempting  to 
address  either  of  these  two  activities  in 
large  urban  areas  and  those  proposing  to 
address  either  of  these  two  activities  in 
smaller  uiban  or  rural  areas. 

Many  American  communities  with 
high  concentrations  of  refugees  are  ahso 
areas  where  urban  sprawl,  increased 
spocialization  of  services,  and  the 
diversity  of  services  and  pro\iders 
locally  have  increased  the  need  for 
better  communication  and  cooperation 
among  agencies  in  order  to  increase 
program  effectiveness,  to  provide 
services  that  are  in  touch  with  the  needs 
of  the  refugee  population,  and  to  avoid 
duplication  or  fragmentation  of  services. 
These  large  communities  have 
experienced  a  broad  range  of  social  and 
economic  problems  among  some  refugee 
populations,  particularly  with  regard  to 
refugee  women,  youth,  elderly,  and  in 
those  sectors  characterized  by  a  high 
incidence  of  crime,  violence,  and 
neighborhood  deterioration. 

At  the  same  time,  most  newly  arriving 
refugees  join  femily  members  already 
resident  in  the  larger  community.  This 
concentration  has  the  potential  for  a 
highly  supportive  environment  for  new 
arrivals.  Human  service  systems  tend  to 
be  strong  in  these  areas.  The  larger 
communities  are  also  environments  in 
which  resources  can  be  organized 
through  refugee  mutual  assistance 
associations  (MAAs),  as  well  as  other 
refugee  community  religious  and  social 
services  organizations,  to  support  and 
expand  the  economic  and  social 
infrastructure  of  the  community. 

Conversely,  in  smaller  communities 
where  fewer  refugees  have  been 


resettled,  there  are  typically  fevwr 
resources  to  organize,  few  or  no  MAAs 
or  refugee  community  based 
organizations,  and  fewer  members  of 
refugee  communities  to  provide  a 
supportive  environment  for  newly 
arriving  refugees.  In  these  areas,  a  mix 
of  ethnic  groups  among  arrivals  also 
contributes  to  reduced  capacity  for  local 
self-help  activity  in  each  ethnic 
community  of  newcomers. 

ORR  will  award  grants  to 
organizations  for  projects  targeted  in 
these  two  types  of  communities:  Large 
urban  areas  and  smaller  urban  or  rural 
areas.  The  determinant  for  the  two 
different  types  of  communities  will  be 
based  on  metropolitan  statistical  areas. 
For  purposes  of  this  grant 
announcement,  large  urban 
communities  will  be  defined  as  those 
located  within  metropolitan  statistical 
areas  of  1  million  or  more  pieople 
(sources:  Bureau  of  the  Census,  U.S. 
Department  of  Commerce,  Metropolitan 
Statistical  Areas,  as  of  July  1, 1992)  and 
in  which  at  least  1,750  refugees  have 
been  resettled  since  1983.  Potential 
applicants  uncertain  of  their  designation 
should  call  the  contact  person  listed  for 
this  program  area. 

While  employment  and  economic 
independence  continue  to  be  ORR’s 
primary  concern  and  the  focus  of  the 
formula  social  services  and  targeted 
assistance  funding,  this  announcement 
provides  an  opportunity  for  local 
organizations  to  request  funding  for 
activities  which  supplement  and 
complement  the  existing  employment- 
related  services  aimed  at  strengthening 
refugee  communities  and  refugee 
families. 

Competitive  applications  received 
under  the  Community  and  Family 
Strengthening  program  area  will  be 
accepted  under  four  categories:  Category 
One:  Refugee  Community  Strengthening 
in  Large  Urban  Areas;  Category  Two: 
Refugee  Community  Strengthening  in 
SmallCT  Urban  or  Rural  Areas;  Category 
Three:  Refugee  Family  Strengthening  in 
Large  Urban  Areas;  and  Category  Four. 
Family  Strengthening  in  Smaller  Urban 
or  Rural  Areas.  An  applicant  may 
submit  an  application  under  any  of  the 
four  categories;  however,  if  an 
application  is  submitted  under  more 
than  one  category,  a  separate 
application  would  be  required  for  each. 
Applications  will  compete  against 
others  within  a  specific  category; 
therefore,  applications  must  clearly  state 
the  category  under  which  they  are 
competing.  An  application  which  does 
not  clearly  state  the  category  will  not  be 
considered  for  funding. 

Approximately  $6  million  will  be 
awarded  in  FY  1994.  Approximately  $2 


million  dollars  will  be  awarded  in  each 
of  categories  one  and  three,  and 
approximately  $1  million  dollars  will  be 
awarded  in  each  of  categories  two  arwl 
four.  Individual  grants  in  categories  one 
and  three  are  expected  to  range  from 
$25,000  to  $250,000,  and  in  categories 
two  and  four  from  $25,000  to  $150,000 
per  budget  period. 

This  announcement  is  intended  to 
encourage  service  planners  and 
providers  to  consider  the  needs  of 
refugee  families  and  communities  in  the 
context  of  existing  services.  A  primary 
objective  of  this  annoimcement  is  to 
promote  a  local  planning  process  where 
the  services  providers  and  community 
members  come  together  to  assess  how 
the  existing  services  are  serving  families 
and  the  community  and  consider  what 
additional  activity(ies)  might  be  funded 
with  the  relatively  modest  funding 
available.  Clearly  every  community  has 
many  unmet  needs.  The  task  of  the 
planning  process  is  to  set  priorities  and 
to  consider  the  merits  of  the  various 
needs,  the  capacity  of  the  community 
and  its  network  of  providers  to  meet  a 
particular  need,  the  capacity  to  continue 
the  activity  without  further  ORR 
resources  beyond  the  four  year  project 
period  of  this  announcement,  the 
prospects  for  tying  into  activities  funded 
by  other  sources,  the  availability  of 
expertise  in  the  community,  the 
relatedness  of  proposed  activities  to 
existing  activities,  the  willingness  of  the 
community  to  participate  actively  in 
assuring  the  success  of  the  activity — 
including  volunteer  commitment — and 
the  likelihood  of  tangible  results. 

The  scoring  in  the  review  criteria  is 
heavily  weighted  to  encourage  this 
planning  process.  Because  of  this, 
applicants  are  more  likely  to  be 
successful  in  obtaining  a  grant  if  they 
document  that  this  planning  took  place, 
to  describe  it  in  some  detail,  to  describe 
the  deliberations  that  occurred,  and  to 
describe  the  refugee  community,  family, 
and  service  capacity  concerns  which 
were  considered  in  the  planning 
process.  It  should  be  clear  in  reading  the 
description  of  the  planning  process  how 
the  decision  for  the  application  and  the 
activities  it  proposes  to  undertake  was 
reached,  who  the  participants  were, 
how  the  preposed  activity  fits  into  the 
existing  network  of  services,  how  it 
responds  to  the  particular  needs  of 
families  in  that  community  or  to  a 
broader  need  of  the  community  of 
families,  who  is  committed  to  do  what 
to  make  the  activity  accomplish  its  goal, 
and  what  the  goal  or  expected  outcome 
of  the  activity  is. 

In  addition  to  the  importance  placed 
on  the  planning  process  as  a  means  of 
reaching  consensus  on  what  activity(ips) 
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to  pursue,  ORR  also  sees  this  process  as 
key  to  strengthening  cooperation  and 
coordination  among  the  local  service 
providers,  community  leaders.  Mutual 
Assistance  Associations,  voluntary 
agencies,  churches,  and  other  public 
and  private  organizations  involved  in 
refugee  resettlement  and/or  community 
ser\'ice.  ORR  intends  that  this  process 
will  be  part  of  efforts  locally  to  build 
strategic  partnerships  among  these 
groups  to  expand  their  capacity  to  serve 
the  social  and  economic  needs  of 
refugees  and  to  give  support  and 
direction  to  ethnic  communities  facing 
problems  in  economic  independence 
and  social  adjustment. 

ORR  particularly  supports  the  role  of 
ethnic  community-based  organizations 
in  defining  and  addressing  the  needs  of 
their  community  and  of  families  within 
these  communities  and  intends  that  this 
announcement  will  encourage  these 
organizations  to  play  a  major  role  in  the 
planning  and  implementation  of 
activities  to  be  funded  under  this 
announcement.  In  all  cases,  regardless 
of  the  nature  of  the  organization 
proposed  to  provide  services  or  conduct 
activities  funded  under  this 
announcement,  the  ser\’ices/activities 
must  be  conducted  by  staff  linguistically 
and  culturally  compatable  with  the 
refugee  families  or  communities  to  be 
served.  In  addition,  the  applicant  must 
describe  the  access  proposed  providers 
have  to  the  families  and  their  ties  to  the 
community  to  be  served. 

Local  organizations  are  encouraged  to 
build  coalitions  in  applying  under  this 
announcement.  The  activities  funded  by 
these  grants  are  intended  to  serve  as  a 
catalyst  to  bring  the  community  together 
to  address  the  economic  and  social 
problems  of  refugee  families  and  the 
refugee  community.  The  goal  in  all 
cases  should  be  to  build  and  strengthen 
the  community’s  capacity  to  serve  its 
members  in  improving  the  quality  of  life 
and  standard  of  living  for  refugee 
families.  While  activities  proposed  do 
not  have  to  be  directly  employment 
related,  planning  and  coalition  building 
should  be  guided  by  the  overarching 
goal  of  improving  the  economic 
condition  of  refugee  families  and  of 
giving  them  the  information  needed  to 
adjust  socially  and  economically  to  their 
new  country  and  their  new 
communities. 

This  announcement  encourages 
partnerships  or  consortia  of  eligible 
organizations  to  submit  joint 
applications  for  grants.  However,  in 
each  application  one  organization  must 
be  clearly  identified  as  the  grant 
recipient  (grantee)  with  primary 
administrative  and  fiscal 
responsibilities.  Applications  from 


consortia  which  do  not  clearly  specify 
which  organization  will  serve  as  grantee 
cannot  be  considered.  In  all  cases  the 
applicant  must  demonstrate  that 
wherever  potential  partners  for 
collaboration  exist,  the  applicant,  at  a 
minimum,  has  planned  the  proposed 
activities  in  collaboration  with  these 
potential  partners,  whether  they  are  in 
the  refugee  services  provider 
community  of  organizations  and 
institutions  or  in  mainstream  services 
organizations,  e.g.,  adult  basic  education 
providers,  senior  citizens  organizations, 
women’s  shelters. 

Where  the  application  represents  a 
coalition  of  providers,  the  applicant 
should  include  in  the  application 
package  a  signed  partnership  agreement 
which  includes  a  commitment  or 
statement  of  intent  to  commit  resources 
from  the  prospective  partners) 
contingent  upon  receipt  of  ORR  funds. 
The  agreement  should  state  how  the 
partnership  arrangement  relates  to  the 
objectives  of  the  project.  The  applicant 
should  also  include:  supporting 
documentation  identifying  the 
resources,  experience,  and  expertise  of 
the  pcirtner(s);  evidence  that  the 
partners)  has  been  involved  in  the 
planning  of  the  project;  and  a  discussion 
of  the  role  of  the  partner(s)  in  the 
implementation  and  conduct  of  the 
project. 

Definition  of  partnership:  a  formal 
negotiated  arrangement  among 
organizations  that  provides  for 
substantive  collaborative  roles  for  each 
of  the  partners  in  the  planning  and 
conduct  of  the  project. 

ORR  expects  that  the  grantee  will 
perform  a  substantive  role,  in  concert 
with  its  partners,  in  the  delivery  of  the 
allowed  services.  ORR  will  not  fund 
projects  where  the  role  of  the  applicant 
is  primarily  to  serve  as  a  conduit  for 
funds  to  organizations  other  than  the 
applicant. 

All  applicants  should  demonstrate 
existing  refugee  community  support  for 
their  agency  and  their  proposed  project. 
If  the  applicant  works  in  an  area  where 
no  other  organizations  work  with 
refugees,  and  a  coalition  with  other 
organizations  is  not  possible,  this 
should  be  explained  and  documented. 

Applicants  and  their  partners  should 
provide  evidence  that  their  governing 
bodies,  boards  of  directors,  or  advisory 
bodies  are  representative  of  the  refugee 
communities  being  served  and  have 
both  male  and  female  representation. 

Because  funding  under  this  program 
announcement  is  limited,  applicants  are 
urged  to  plan  for  the  use  of  these  funds 
in  conjunction  with  other  Federal,  State, 
and  private  funds  available  to  assist  the 


target  populations  and  to  carry  out 
similar  programs  and  activities. 

Inasmuch  as  Federal  appropriations 
are  subject  to  annual  Congressional 
approval,  ORR  is  unable  to  predict  the 
availability  of  future  year  funding. 
Consequently,  without  reasonable 
expectation  of  subsequent  funding, 
applications  should  describe  the  extent 
to  which  needs  will  be  substantially  met 
w'ith  the  funds  provided,  and/or  the 
extent  to  which  their  funding  will  be 
supplemented  by  other  resources  in 
subsequent  years. 

Award  for  Community  and  Family 
Strengthening  Grants  will  be  for  one- 
year  budget  periods,  although  project 
periods  may  be  for  up  to  four  years. 
Applications  for  continuation  grants  to 
extend  activities  funded  beyond  the 
one-year  budget  period  will  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  timely  and 
successful  completion  of  activities 
during  the  budget  period,  and  the 
Administration  for  Children  and 
Families  (ACF)’s  determination  that 
such  continuations  would  be  in  the  best 
interest  of  the  Government.  In  the 
continuation  applications  for  the 
subsequent  second,  third  and  fourth 
year  budget  periods  following  the  year 
for  which  the  project  was  originally 
funded,  the  applications  shall  either:  (1) 
Demonstrate  adequate  progress  toward 
continuing  the  project’s  activities 
without  further  ORR  funding,  or  (2) 
demonstrate  that  the  problem  being 
addressed  will  be  satisfactorily  resolved 
during  the  four-year  project  period  and 
that  continuation  funding  beyond  that 
will  not  be  needed. 

In  subsequent  year  continuation 
applications,  the  grantee  will  be  asked 
to  document  receipt  of  non-Federal 
funds  from  other  sources.  The 
requirement  will  be  not  less  than  10% 
for  the  second  year  award,  25%  for  the 
third  year  award,  and  50%  for  the  fourth 
year  award.  If  the  strategy  of  the 
applicant  is  to  have  resolved  the 
problems  which  the  project’s  activities 
are  designed  to  address,  the 
continuation  applications  shall 
document  progress  toward  this  goal,  and 
the  requirement  for  offsetting  funds  may 
be  waived. 

Allowable  Ser\’ ices/ Activities  for 
Community  Support  Grants 

ORR  will  consider  applications  for 
services  which  an  applicant  justifies, 
based  on  an  analysis  of  service  needs 
and  available  resources,  as  necessary  to 
address  the  social  and  economic 
problems  of  refugee  families  and  of  the 
refugee  community. 
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The  specific  services  proposed  may  be 
as  diverse  as  the  communities 
themselves.  Some  examples  follow 
which  are  not  intended  to  be  a 
comprehensive  list  but  are  intended  to 
stimulate  planning  and  community 
discussion.  The  examples  do  not 
include  the  more  traditional 
employment  and  language  services  for 
which  the  States  predominantly 
contract  with  the  formula  social  services 
and  targeted  assistance  funds — not 
because  these  services  are  discouraged 
or  disallowed  imder  this  announcement, 
but  because  repetition  here  is  not 
necessary.  It  will  be  the  task  of  the  local 
planning  processes  to  determine  what  is 
needed  to  address  the  economic  and 
social  adjustment  needs  of  families  and 
the  community  and  to  make  the  case  for 
what  is  being  proposed  in  the 
application.  Activities  and  services 
proposed  should  be  planned  in 
conjunction  with  existing  services  and 
should  supplement  and  complement 
these  services.  Special  attention  should 
be  given  in  the  planning  process  to  the 
services  available  to  all  citizens, 
including  community  institutions 
which  serve  the  elderly,  youth  and 
special  needs  populations. 

Non-AUowable  Activities 

Funds  will  not  be  awarded  to 
applicants  who  propose  to  engage  in 
activities  of  a  distinctly  political  nature 
or  which  primarily  are  designed  to 
promote  the  preservation  of  cultural 
heritage,  or  which  have  an  international 
objective.  ORR  supports  refugee 
community  efforts  to  preserve  cultural 
heritage,  but  believes  these  are  activities 
which  commimities  should  conduct 
without  recourse  to  ORR  resources. 

Some  Examples  of  Allowable  Activities 
Orientation  and  Public  Education 

— Public  education  activities  designed 
to  inform  the  refugee  community 
about  issues  essential  to  effectively 
function  in  the  new  society. 

— Classes  in  parenting  skills,  including 
information  about  U.S.  cultural  and 
legal  issues,  e.g.,  related  to  corporal 
punishment,  generational  conflict, 
and  child  abuse. 

— Orientation  and  assistance  to  parents 
in  connecting  with  the  school  system 
and  other  local  community 
organizations. 

— Information  services  on  health  care: 
information  on  access  to  health  care 
for  the  uninsiuod,  on  health 
insurance,  on  health  maintenance 
organizations,  on  the  importance  of 
preventive  health,  and  cm  available 
universal  covera^  services,  e.g., 
immunizations. 


Specialized  English  Language  Training 

— Specialized  classes  for  specific 
industries  in  conjunction  with 
employers. 

— Specialized  classes  for  groups  outside 
the  regular  classes,  e.g.,  homebound 
women,  elderly.  Use  of  volunteers  is 
encouraged.  Accessibility  of  site  and 
time  is  important. 

Leadership  Training 

— Potential  participants  should  be 
involved  in  designing  the  training. 
Activities  might  include  assertiveness 
training,  community  organizing,  fund 
raising,  non-profit  management,  other 
needs  identified  by  potential 
participants. 

Mentorship  Programs 

— ^Pairing  participant  individuals  or 
families  with  community  volunteers. 
Programs  should  target  refugees  who 
are  not  otherwise  receiving  core 
services  and  mentoring  should  target 
needs  they  identify. 

Peer  Support  Groups 
— ^Assisting  subgroups  to  form  a 
common  bond  for  resolution  of  peer- 
specific  problems.  The  purposes  are 
to  solve  individual,  family,  and 
community  problems  with  the 
support  of  peers  and  to  solve  commoft 
problems  through  group  action. 

Citizenship  Education 

— ^Education  and  training  designed  to 
prepare  refugees  to  become  citizens. 

Combating  Violence  in  Families 
— Information  and  training  against 
domestic  violence,  child  abuse,  sexual 
harrassment  and  coercion,  roles  of 
men  and  women  in  U.S.  culture, 
techniques  for  protection.  Bi-lingual 
staff  for  women’s  shehers. 

Crime  Prevention/Victimization 

— Activities  designed  to  improve 
relations  between  refugees  and  the 
law  enforcement  communities:  (a) 
Public  service  officers  or  community 
liaisons  (b)  neighborhood  storefronts 
and/or  watch  programs  (c)  refugee 
business  watch  program  (d)  cross 
cultural  trainii^  for  the  law 
enforcement  community  (police 
departments,  court  system, 
mediation/dispute  resolution  centers). 

Note;  Law  enforcement  activities,  such  as 
hiring  sworn  police  officers  (except  those 
who  are  public  service  officers  or  cammunity 
liaison  officers),  fingerprinting,  incarceration, 
etc.,  are  outside  the  scope  of  allowable 
services  under  the  Refugee  Act  and  will  not 
be  considered  for  funding.  Other  unallowable 
activities  are  those  limited  to,  or  principally 
focused  on,  parole  counseling,  court 
advocacy,  and  child  protection  services. 


Community  Center  De\'elopment 

— Developing  and  operating  community 
centers  for  delivering  services  to 
refugee  individuals  and  families. 

Centers  may  also  be  used  for 
recreation,  information  and  referal 
services  and  community  gatherings. 
(Costs  related  to  construction  or 
renovation  will  not  be  considered,  nor 
will  costs  for  food  or  beverages). 

Community  Organizing 

— Communities  might  be  organized  for 
housing  cooperatives,  for  youth 
activities,  for  services  to  elderly,  for 
volunteer  mentorir^  services,  for 
crime  prevention. 

The  above  are  only  examples  of 
services.  They  are  not  intended  to  limit 
potential  applicants  in  community 
planning. 

The  examples  listed  above  are  listed 
and  generically  described  without 
regard  to  population  to  be  served.  It  will 
be  necessary  in  the  application  to 
describe  more  spemfically  the  target 
population.  That  is,  one  activity  might 
be  appropriately  designed  to  serve  only 
homebound  women.  Another  might  be 
designed  for  teen-agers  and  their 
parents.  Another  might  be  for  elderly. 
Some  might  be  targeted  for  all  members 
of  the  family.  Applications  should 
correlate  plaimed  activity  with  specific 
target  audiences  and  discuss  the 
relationship  between  the  proposed 
activities  and  the  target  population. 

Application  Content 

All  applications  must  be  submitted  on 
Standard  Form  (SF)  424,  Parts  I  through 
IV.  Part  IV  should  contain  the  following: 

A.  Introduction 

— A  statement  that  Community  and 
Family  Strengthening  Grants  is  the 
program  area  under  which  the 
application  is  submitted. 

— A  statement  identifying  under  which 
of  the  four  categories  the  application 
is  competing.  TTie  application  can 
only  compete  under  one  of  the 
following  four  categories:  (1)  Refugee 
community  strengthening  proposals 
in  large  urban  areas,  (2)  refugee 
community  strengthening  proposals 
in  smaller  urban  or  rural  areas,  (3) 
refugee  family  strengthening 
proposals  in  large  urban  areas,  (4) 
refugee  family  strengthening 
proposals  in  smaller  urban  or  rural 
areas. 

— If  the  proposal  is  from  a  coalition  of 
organizations,  a  clear  statement  of 
which  agency  will  serve  as  grantee  in 
the  event  of  an  award. 

— Profile  of  Community/Target 

Population:  Applicants  should  submit 
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a  detailed  proHle  of  the  target 
community  or  communities  to 
include  the  following: 

— Refugee  Community:  A  description  of 
the  refugee  community,  either  by 
geographic  area  or  ethnic  grouping,  to 
be  served,  including  numbers, 
ethnicity,  welfare  utilization  pattern, 
number  of  refugee  families  in  the 
commimity,  family  characteristics, 
and  an  assessment  of  attitudes  of  the 
refugees  and  the  general  community 
toward  each  other. 

Target  Population:  Applicants  must 
submit  a  profile  of  the  specific  target 
population  to  be  served.  The 
applicant  must  describe  the  target 
population,  reflecting  ethnicity,  age 
m^eup,  and  length  of  time  in  the 
United  States.  All  discrete  refugee 
target  populations  will  be  considered 
for  funding  provided  their  needs  are 
adequately  justified.  A  target 
population  may  include,  but  is  not 
limited  to:  an  ethnic  group,  refugee 
families,  women,  youth,  older 
workers,  two-parent  families  on 
public  assistance,  or  the  aged.  The 
applicant  must  provide  justification 
for  the  selection  of  the  target 
population. 

B.  Planning  Process/Need  Statement 

— A  description  of  the  planning  process 
used  in  determining  the  needs 
proposed  to  be  addressed  by  the 
project,  as  well  as  of  the  process  used 
in  determining  the  participant 
agencies  in  a  proposed  coalition. 

— A  description  of  the  problem(s)  which 
the  applicant/coalition  has  identified 
and  for  which  funds  are  being 
requested,  and  a  broad  overview  of 
the  refugee  resettlement  picture  in  the 
community  in  which  the  applicant  is 
proposing  to  conduct  activities. 

— List  attainments,  e.g.,  letters  of 
agreement  from  “partner"  agencies, 
letter  of  community  support,  evidence 
of  planning  meetings  and  consultation 
with  the  conununity,  including  dates, 
agenda,  and  participants  described  to 
the  extent  possible.  Documentation, 
e.g.,  letter  firom  State  Refugee 
Coordinator  that  other  agencies  as 
potential  coalition  partners  are  not 
available,  if  none  are  shown  in  the 
application. 

The  applicant  must  discuss  the 
consultation  which  occurred  in 
developing  the  application  with 
appropriate  entities,  such  as  mainstream 
providers,  mutual  assistance 
associations,  resettlement  agencies,  and 
the  proposed  target  population,  to  the 
extent  appropriate  to  the  types  of 
activities  proposed.  Consultation  might 
also  include  the  Mayor’s  office,  school 
parent-teacher  groups,  local  police. 


departments,  and  other  mainstream 
community  service  organizations. 

Consultation  must  include 
representatives  of  the  target  population. 
For  example,  a  project  designed  to  assist 
single  mothers  needs  to  be  designed  in 
consultation  with  single  mothers.  Input 
by  the  target  population  is  viewed  as 
particularly  important. 

— The  applicant  shall  describe  the 
existing  service  delivery  systems(s) 
and  existing  community  networks  and 
explain  how  the  activities  proposed 
complement  and  do  not  supplant 
existing  services. 

C.  Proposed  Strategy  and  Program 
Design 

— A  description  of  the  proposed  strategy 
for  addressing  the  needs  identified  for 
the  target  population.  A  description  of 
the  proposal  service  activities 
proposed  to  be  funded  imder  this 
grant  application,  including  locations 
proposed  for  services,  time  of  service 
vis-a-vis  normal  workday,  and  any 
special  cultural  considerations.  The 
applicant  shall  identify  proposed 
service  activity  the  service  activity  for 
which  funding  is  requested. 

The  description  shall  also  include: 

— Identification  of  projected  outcomes 
.  and  proposed  milestones  measuring 
progress,  as  appropriate  to  the 
services  proposed.  While  ORR 
recognizes  that  in  many  family  and 
community  services  outcomes  may  be 
difficult  to  quantify,  ORR  encourages 
applicants,  to  the  extent  possible,  to 
develop  innovative  quantifiable 
measures  related  to  the  desired 
outcomes  for  purposes  of  monitoring 
and  project  assessment. 

— Proposed  linkages  with  other  refugee/ 
entrant  service  agencies  and/or 
organizations,  and  with  human 
service  agencies.  If  a  consortium  is 
proposed,  a  description  of  the  role  of 
each  member  of  the  consortium  in  the 
project’s  proposed  activities. 

— A  detailed  description  of  the  extent  to 
which  the  component(s)/project(s)  is 
expected  to  meet  the  specified  need 
during  the  grant  period,  and  the 
extent  to  which  the  award  will  be 
augmented  or  supplemented  by  other 
funding  beyond  the  grant  period,  or 
can  be  integrated  into  current 
systems. 

D.  Capability  Statement 

Applications  representing  coalitions 
of  local  organizations  shall  describe  the 
nature  of  ^e  agreement  among 
collaborating  agencies  and  include 
letters  firom  all  proposed  partners— or  a 
copy  of  a  signed  agreement — attesting  to 
a  common  understanding  of  how  the 


partners  will  relate  to  each  other 
programmatically  and  administratively 
in  carrying  out  the  proposed  activities 
under  the  grant.  Document  resources, 
experience,  and  expertise. 

The  applicant  shall  discuss  the  gender 
balance  and  constituent  representation 
of  the  board  members  of  the 
participating  organizations  or  of  the 
proposed  project’s  advisory  board. 

The  applicant  shall  describe  how  it 
will  ensure  linguistically  and  culturally 
appropriate  services  and  its  relationship 
with,  or  access  to,  the  target  population. 

The  applicant  shall  describe  the 
administrative  and  management  features 
of  the  project.  The  administrative 
description  should  detail  each  of  the 
following  for  each  component: 

— Qualifications  of  the  applicant 
organization  and  any  partners. 

— A  description  of  the  applicant’s  plan 
for  fiscal  and  programmatic 
management  of  each  activity, 
including  proposed  start-up  time, 
ongoing  timelines,  major  milestones 
or  benchmarks,  a  component/project 
organization  chart,  and  a  staffing 
chart. 

— A  description  of  information 
collection  (participant  and  outcome 
data)  and  monitoring  proposed. 

E.  Budget  and  Funding 

— Budget,  by  line  item,  with  narrative 
justification. 

— A  description  of  how  the  need  for  the 
ORR  funding  requested  will  be 
phased  out  over  the  life  of  the  project 
and  a  description  of  how  other  funds 
will  be  leveraged  during  the  life  of  the 
applicant’s  ORR  grant.  Alternatively, 
a  description  of  how  the  need  will 
have  been  met  before  the  end  of  the 
project  period,  so  that  funding  beyond 
the  fourth  year  will  not  be  needed. 
State  applicants  intending  to  contract 
their  activities  should  submit  the 
programatic  portions  of  their  proposed 
Requests  for  Proposals  and  justify  their 
best  estimates  of  cost  by  line  item  in  this 
section  of  the  application  contents. 

Criteria  for  Evaluating  Grant 
Applications: 

Each  application  will  be  rated 
individually  on  the  following: 

A.  Introduction  (10  Points) 

Completeness  and  clarity  of 
statements  required  in  Introduction 
section  of  the  application. 

Profile  of  community /target 
population:  Clarity  of  description  and 
soundness  of  rationale  for  selection  of 
targeted  community  or  population. 

Adequacy  and  quality  of  data 
provided. 
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R.  Planning  Process  (30  Points) 

Quality  and  thoroughness  of 
applicant’s  assessment/planning 
process,  including  analysis  of  data 
provided  and  extent  of  consultation 
with  appropriate  peer  community 
agencies  and  the  refugee  community. 

Clarity  and  comprehensiveness  of 
needs  identification  and  problem 
statement  and  of  the  description  of  the 
local  context  in  which  grant  activities 
are  proposed. 

Commitment  of  coalition  partners  in 
implementing  the  activities  as 
demonstrated  by  letters  or  the  language 
of  the  signed  agreement  among 
participants.  (Where  no  potential 
coalition  partners  are  documented  to  be 
available,  the  applicant  will  not  be 
penalized  under  this  criteria.  The 
applicant  shall  still  describe  any 
consultation  efforts  undertaken  and  its 
consultation  with  the  refugee 
community.) 

— Comprehensiveness  of  description  of 
existing  services  and  community 
network  and  explanation  of 
complementarity  of  proposed 
services. 

— Evidence  of  consultation  with  target 
population. 

C.  Proposed  Strategy  and  Program 
Design  (25  Points) 

— Soundness  of  strategy  and  program 
design  for  meeting  identified  needs. 

— The  quality  of  the  outcomes  proposed 
and  the  component’s  potential  for 
achieving  the  outcomes  within  the 
grant’s  project  period.  The  potential  of 
the  project  to  have  a  positive  impact 
on  the  quality  on  the  lives  of  refugee 
families  and  communities. 

— Description  of  linkages  with  other 
providers  and  roles  of  collaborating 
agencies  in  project  implementation. 

— Extent  to  which  the  need  described  is 
expected  to  be  met  and/or  extent  to 
which  funding  will  be  augmented  or 
supplemented  or  to  which  the 
services  will  be  integrated  with 
existing  services. 

D.  Applicant  Capability  (20  Points) 

— Experience  of  the  applicant/ 

consortium  in  performing  the 
proposed  services. 

— Validity  and  reasonableness  of  the 
proposed  consortium  to  perform  the 
proposed  activities. 

— Adequacy  of  gender  balance  and 
constituent  representatives  of  board 
members  of  participant  organizations 
or  of  the  proposed  project’s  advisory 
board. 

— Adequacy  of  assurance  that  proposed 
services  will  be  linguistically  and 
culturally  appropriate  to  the  target 
population. 


— Qualifications  of  the  organization  and 
any  partners. 

E.  Budget  and  Management  (J5  Points) 

— Reasonableness  of  budget  in  relation 
to  the  proposed  activities  and 
anticipated  results. 

— Adequacy  of  proposed  monitoring 
and  information  collection. 

— Extent  to  which  the  application  makes 
provision  for  leveraging  ORR  funds 
with  non-Federal  funds,  or  for 
commitment  of  in-kind  support  not 
otherwise  available,  and  the  value  of 
such  leveraged  funds  or  in-kind 
support.  Realistic  plan  for  phase-out 
of  ORR  grant  funding. 

Total:  100  points 

For  further  information  contact  Anna 
Mary  Portz  (202)  401-1196  at  the 
address  listed  at  the  beginning  of  this 
announcement. 

Program  Area  Two:  Microenterprise 
Grants 

The  closing  date  for  submission  of 
applications  is  July  18, 1994. 

Introduction 

The  purpose  of  this  program  is  to 
provide  grants  to  intermediary  agencies 
to  develop  and  administer 
microenterprise  programs  consisting  of: 
(a)  Small-scale  Hnancing  available 
through  microloans  to  refugees  who  are 
engaged  in  an  activity  designed  to 
generate  income,  regardless  of  how 
small  its  size;  and  (b)  technical 
assistance  through  training  for 
microenterprise  development  to  refugee 
entrepreneurs.  The  purpose  is  to  use 
microenterprise  as  another  vehicle  for 
assisting  refugee  families  to  become 
economically  independent  and  to  help 
refugee  communities  develop 
independent  economic  strength  by 
generating  their  own  employment  and 
capital  resources. 

This  program  also  provides  for 
technical  assistance  to  the  agencies 
funded  under  this  announcement  to 
coordinate  their  policies  and  procedures 
for  developing  and  administering 
refugee  microloan  funds. 

The  targeted  population  for  these 
loans  may  include  refugees  who  are 
receiving  public  assistance^— or  are  at 
risk  of  receiving  public  assistance — and 
who  lack  the  financial  resources,  credit 
history,  or  personal  assets  to  otherwise 
qualify  for  small  loans  through  standard 
commercial  institutions.  Only  refugees 
who  have  arrived  in  the  United  States 
within  the  Five  year  period  preceding 
enrollment  in  the  project  are  eligible  to 
receive  ORR-funded  microloans.  (All 
refugees  may  participate  in  all  other 
components  of  the  program.) 


Secondarily,  ORR  is  interested  in 
seeing  the  extent  to  which  this  initiative 
may  result  in  the  growth  of 
microenterprises  in  refugee 
communities  and  the  expansion  of 
entrepreneurial  skills  and  expertise 
among  refugees. 

ORR  expects  to  award  up  to  S675.000 
for  new  grants  in  FY  1994. 

ORR  anticipates  awarding 
approximately  five  microenterprise 
development  grants,  at  a  funding  level 
of  approximately  $125,000  per  budget 
period  for  each  award,  and  an 
additional  single  grant  in  the  amount  of 
$50,000  to  an  organization  to  assist  with 
participating  agencies’  technical 
planning. 

ORR  will  not  fund  projects  where  the 
role  of  the  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to 
organizations  other  than  the  applicant. 
This  does  not  bar  subgranting  or 
contracting  for  specific  services  or 
activities. 

ORR  does  not  anticipate  approving 
the  funding  of  applications  which 
propose  to  subgrant  or  contract  all  or 
most  of  the  proposed  activities  under 
this  initiative  to  an  unrelated  entity. 

Awards  for  Microenterprise  Grants 
will  be  for  one-year  budget  periods, 
although  project  periods  may  be  for  up 
to  three  years.  Applications  for 
continuation  grants  to  extend  activities 
funded  beyond  the  one-year  budget 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  timely  and 
successful  completion  of  activities 
during  the  budget  period,  continued 
need,  and  the  Administration  for 
Children  and  Families  (ACF)’s 
determination  that  such  continuations 
would  be  in  the  best  interest  of  the 
Government. 

Glossary.  For  purposes  of  applications 
under  this  program  area,  the  following 
definitions  apply: 

Business  is  any  lawful  activity  that 
generates  income  regardless  of  its  size. 

General  program  income  refers  to  all 
program  income  accruing  to  a  grantee 
during  the  period  of  grant  support  or  to 
a  subgrantee  during  the  period  of 
subgrant  support. 

Intermediary  agencies  are 
microenterprise  grantees  responsible  for 
developing  and  administering 
microenterprise  programs. 

Peer  borrower  groups  are  comprised 
of  several  prospective  loan  fund 
borrowers,  each  of  whom  is  developing 
a  separate  micro-enterprise. 

Intermediary  agencies  typically  make 
loans  to  peer  borrower  groups  who 
collectively  determine  which  member  of 
the  group  will  receive  a  loan  and  in 
what  order.  Members  of  a  peer  borrower 
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group  provide  technical  assistance  and 
support  to  each  other,  and  the  loan 
repayment  record  of  each  member  may 
influence  the  group’s  ability  to  receive 
future  loans. 

Self-sufficiency  is,  minimally,  a 
condition  whereby  individuals  or 
families  do  not  require  or  qualify  for 
financial  support  in  the  form  of  public 
assistance,  by  reason  of  earned  income. 

Microloans  consist  of  small,  short 
term  amounts  of  credit,  generally  in 
sums  less  than  $5,000,  made  by  an 
intermediary  agency  to  low-income 
entrepreneurs  or  potential  entrepreneurs 
for  start-up  or  very  small 
microenterprise  endeavors.  These 
entrepreneurs  typically  have  few 
personal  assets,  little  savings,  and  do 
not  qualify  for  standard  commercial 
loans. 

Program  Description — Use  of  Grant 
Funds  by  Intermediary  Agencies 

ORR  funds  may  be  used  for  the 
administrative  costs  associated  with 
managing  and  servicing  a  microloan 
portfolio,  and  for  the  provision  of 
entrepreneurial  technical  assistance  to 
prospective  borrowers,  to  loan 
recipients  and  to  grantee  intermediary 
agencies.  Grantees  may  also  propose  a 
model  in  which  one  or  several  of  these 
activities  will  be  provided  by  a 
subgrantee. 

Applicants  whose  project  design 
includes  ORR-funded  microloans  must 
establish  a  revolving  loan  fund  to 
disburse  these  funds.  Funds  residing  in 
revolving  loan  funds  may  be  utilized 
multiple  times  as  loans  to  individuals. 
ORR  grant  funds  awarded  for  a 
revolving  loan  fund  will  be  capped  for 
all  new  grantees  at  $50,000  for  the  first 
budget  period.  ORR  does  not  anticipate 
funding  projects  that  propose  individual 
loans  for  periods  greater  than  three 
years. 

Program  Income.  General  program 
income,  in  the  form  of  interest  earned 
on  a  loan  principal,  may  be  retained  by 
the  intermediary  agency  during  the 
period  of  grant  support  and  used  for 
costs  of  the  project  so  long  as  these  costs 
further  the  objectives  of  the  grant  and 
the  Federal  statute  under  which  the 
grant  was  made.  Specifically,  program 
income  of  this  typ>e  may  be  used  to 
expand  the  number  of  microenterprise 
loans  to  be  made  available  to  the  client 
population,  in  accordance  with  45  CFR 
74.42(e),  or  45  CFR  92.25(g)(2)  for  State 
applicants.  Additional  costs  alternative. 
Program  income  generated  by  the 
repayment  of  the  loan  principal  is  to  be 
placed  in  the  revolving  loan  fund  to  be 
used  for  making  microloans  to  eligible 
borrovvers. 


Applicants  must  include  in  the 
project  design  a  schedule  for  the 
collection  and  liquidation  of  all  loans 
and  the  reversion  of  repaid  loan  equity 
(including  interest)  to  the  Federal 
Government  within  a  three-year  period 
after  the  expiration  of  the  grant.  The 
applicant  must  also  define  the  average 
anticipated  loan  period  and  the 
maximum  loan  period. 

Applicants  may  propose  to  establish  a 
revolving  loan  fund  based  on  a  peer 
borrowing  group  model.  (Applicants 
interested  in  exploring  peer  group 
borrowing  may  wish  to  investigate 
current  models  in  the  field  of 
microenterprise  development,  such  as 
that  of  the  Grameen  Bank  of  Bangladesh 
which  provides  credit  to  very  small 
enterprises.) 

ORR  encourages  the  submission  of 
applications  which  propose  to  establish 
a  partnership  with  a  commercial  bank  or 
other  traditional  lending  institution 
whereby  Federal  grant  money  will  be 
leveraged  by  commercial  loans,  and 
refugee  borrowers  will  have  the 
opportunity  of  establishing  credit¬ 
worthy  histories  with  traditional 
lending  institutions.  To  that  end,  ORR 
does  not  encourage  the  use  of  below- 
market  level  rates  of  interest  for  the  loan 
funds.  If  appropriate,  applicants  should 
include  letters  of  intent  or  interest  from 
a  commercial  bank  in  their  application. 

Successful  applicants  will  to  required 
to  establish  an  advisory  committee  with 
representatives  from  the  local 
commercial  sector  and  from  the  refugee 
community. 

To  ensure  the  exchange  of  technical 
and  training  information  among 
participants,  all  grantee  agencies  and 
designated  partners  are  strongly 
encouraged  to  attend  two  training 
conferences  during  each  year  of  their 
participation  in  this  program  area.  ORR 
will  provide  iiiformation  to  grantees  on 
such  conferences,  and  grant  funds  may 
be  used  to  offset  the  cost  of  attendance. 

Microloans  to  RefugTO  Entrepreneurs 

Oi'erview.  Successful  applicants  for 
these  funds  will  establish  refugee 
revolving  loan  funds,  using  ORR  grant 
funds,  funds  obtained  from  commercial 
lending  institutions,  or  a  combination  of 
both,  to  provide  and  manage  microloans 
to  individuals.  The  intended  purpose  of 
the  loan  funds  is  to  address  gaps  in  the 
existing  capital  market  for 
microentrepreneurs  and  prospective 
microentrepreneurs,  that  is,  small, 
individual  entrepreneurs  seeking  to 
expand  their  income-generating 
capacity. 

Intermediary  Agency  Responsibilities. 
The  microenterprise  grantees,  referred 
to  as  intermediary  agencies,  will  have 


primary  responsibility  for  determining 
the  eligibility  and  credit-worthiness  of 
refugee  borrowers.  Intermediary 
agencies  will  also  determine  lending 
policies,  procedures  and  loan  amounts, 
and  are  responsible  for  collecting  and 
servicing  microloan  payments.  In 
support  of  these,  intermediary  agencies 
must  maintain  written  loan  policies  and 
procedures. 

Proceeds  from  loan  collections  are  to 
be  recycled  through  the  revolving  loan 
fund  to  be  used  for  re-lending  to  eligible 
borrowers. 

Restriction  on  Loan  Amount.  ORR 
grant  funds  may  be  used  for  microloans 
to  individual  refugee  entrepreneurs  in 
sums  not  to  exceed  $5,000.  The  total 
loan  amount  may  exceed  the  $5,000 
limitation  only  to  the  extent  that  the 
intermediary  agency  is  able  to  match  the 
ORR-supported  microloan  amount  with 
funding  from  other  resources  on  a  one- 
to-one  basis.  In  no  case  may  a  microloan 
exceed  $10,000  under  this  program. 

Interest  Rate.  The  interest  rate 
charged  on  microloans  may  not  exceed 
four  percentage  points  above  the  New 
York  Prime  lending  rate  at  the  time  of 
loan  approval. 

Maturity.  Microloans  will  have  a 
maximum  maturity  of  three  years. 

Fees.  The  intermediary  agency  may 
not  charge  fees,  points,  or  other  amounts 
to  the  individual  borrower  applying  for 
a  microloan  other  than  actual  costs 
associated  with  obtaining,  approving 
and  closing  the  approved  microloan. 
Additionally,  individual  borrowers  may 
not  be  solicited  for  contributions  toward 
the  cost  of  training  or  technical 
assistance  received  under  this  program. 

Use  of  Loans.  Microloans  may  be  used 
for  working  capital,  inventory,  supplies, 
furniture,  fixtures,  machinery,  tools, 
equipment,  building  renovation  and/or 
leasehold  improvements. 

Microloan  funds  may  not  lie  used  for 
the  following  types  of  businesses: 

•  As  venture  capital  for  established 
businesses  that  are  attempting  major 
expansion,  particularly  where  such 
businesses  may  qualify  for  commercial 
loans. 

•  For  concerns  engaged  in  gambling 
or  speculation  of  any  type. 

•  For  any  illegal  activity  or 
production,  or  for  the  service  or 
distribution  of  illegal  products. 

•  For  purposes  not  related  to 
microenterprise  development,  e.g.,  for 
the  purchase  of  an  auto  for  non¬ 
business-related  transportation. 

Examples  of  microenterprises  which 
might  qualify  for  this  type  of  loan  or 
business  credit  are  found  in  small-scale 
repair,  manufacturing,  service,  or 
agricultural  businesses. 
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Eligibility.  Eligibility  for  individual 
loan  applicants  is  limited  to  those 
refugees  who  have  arrived  in  the  United 
.States  within  the  five  years  preceding 
enrollment  in  the  project.  Applicants 
are  encouraged  to  target  a  refugee 
population  that  has  arrived  in  the 
1  Jnited  States  within  the  two  years 
preceding  project  enrollment. 

Application  Content 

Each  application  must  contain  the 
following  documents: 

— A  description  of  the  applicant’s 
organizational  structure. 

— Copies  of  the  last  two  fiscal  year 
financial  statements,  including 
balance  sheets  and  income 
statements.  (This  requirement  is 
waived  for  State  applicants.) 

— A  monthly  project  cash  flow  chart  for 
the  three  year  period  beginning 
October  1, 1992  anticipating  selection 
into  this  program  at  the  requested 
funding  level. 

— A  program  narrative  that  includes  a 
description  of  the  project  and  project 
activities,  a  plan  for  fiscal  and  project 
management,  a  time  table  for 
activities,  a  project  organization  chart, 
a  description  of  staffing,  and  resumes 
or  qualifications  of  staff. 

Additionally,  applicants  should 
include  the  following  information: 

— An  analysis  of  capital  needs  and 
interest  in  micro-enterprise 
development  of  targeted  refugee 
populations; 

— The  purpose  of  the  project,  a 
description  of  the  types  of  loans  to  be 
made,  the  types  of  micro-enterprises 
to  which  it  will  be  targeted,  and  the 
credit  needs  these  enterprises  are 
anticipated  to  have; 

— A  description  of  the  structure, 
approach  or  model  of  the  project,  e.g., 
the  extent  to  which  loans  will  be 
made  on  an  individual  or  group  basis; 
outreach  activities;  the  relationship  to 
affiliate  agencies;  provisions  for  credit 
enhancements,  such  as  loan  loss 
reserves;  performance  objectives;  a 
description  of  the  management  and 
operation  of  the  project,  and  the 
management  and  servicing  of  the  loan 
funds;  and  a  discussion  of  the 
applicant's  lending  history,  if 
applicable; 

— A  discussion  of  the  extent  to  which 
the  applicant  proposes  to  leverage 
grant  monies  with  other  sources  of 
capital  or  linkage  with  financial 
institutions; 

— The  anticipated  size  of  the  revolving 
loan  fund  and  its  terms  (e.g., 
maximum  number  of  loans  and  loan 
size  to  be  made  available,  interest 
rates,  repayment  terms  and  policies. 


projected  default  rates,  requirements 
for  loan  loss  reserves,  candidate 
screening  and  lending  criteria, 
application  procedures,  projected 
loan  activity  and  the  activities  for 
which  loans  to  individuals  may  be 
used;  and  a  schedule  for  the 
collection  and  liquidation  of  all  loans 
and  reversion  of  repaid  loan  equity  to 
the  Federal  Government; 

— A  description  of  the  entrepreneurial 
training  or  technical  assistance 
proposed  for  refugee  participants 
(individuals  or  groups); 

— A  profile  of  the  refugee  participants, 
including:  projected  employment 
and/or  welfare  status;  qualifying 
income,  length  of  time  in  the  United 
States;  and  the  degree  to  which 
English  language  proficiency  will  be  a 
prerequisite  to  participation  in  any 
component  of  the  project; 

— discussion  of  the  impact  of  loan 
funds  and  business  assets  on  clients’ 
welfare  status  if  the  project  proposes 
to  target  borrowers  who  are  receiving 
public  assistance; 

— A  description  of  procedures  which 
will  be  used  to  prevent  welfare  fraud, 
i.e.  non-reporting  of  business  income 
by  participants  receiving  public 
assistance; 

— A  budget  narrative  which  includes  a 
discussion  of  administrative  costs; 

— A  description  of  the  data  collection, 
management  procedures  and  analysis 
for  tracking  project  milestones,  the 
outlays  under  the  project  and  of  the 
loan  funds,  loan  repayments,  profit 
and  loss  statements  or  business 
reports,  .site  visits,  and  technical 
assistance  needs  of  project 
participants; 

— Projected  performance,  including  the 
estimated  number  business  starts, 
microloans,  dollars  invested;  the  costs 
associated  with  creation  of  a 
microenterprise  or  job;  business 
survival  rates;  average  income  earned; 
the  extent  to  which  participating 
refugees  achieve  self-support;  the 
ability  of  the  fund  itself  to  achieve 
self-sufficiency;  and  .savings  to  the 
Federal  Government  in  welfare  costs 
discontinued  by  project  participants 
due  to  earned  self-employment 
income; 

— Policies  and  procedures  proposed 
regarding  program  or  grant-related 
income  and  its  disposition. 

Criteria  for  Review  of  Applications 
Overall  appropriateness  of  targeted 
population,  to  include,  (1)  An  analysis 
of  capital  needs  and  evidence  of  refugee 
interest  in  microenterprise;  and  (2)  a 
discussion  of  the  extent  to  which  the 
project  structure,  policies  and 
procedures  are  consistent  with  the 


entrepreneurial  knowledge  base  and 
sTtill  level  of  the  project  participants.  (25 
points) 

Organizational  management 
capability  and  history  of  experience 
with  either  refugees  or  low-income  loan 
applicants.  Factors  to  be  considered 
here  include  the  applicant’s  financial 
resources,  performance  and  credit- 
worthiness.  (30  points) 

Clarity  and  appropriateness  of  the 
project  design,  demonstrating  an 
understanding  of  the  concept  of  micro¬ 
enterprise  endeavors,  clear  and 
appropriate  implementation  procedures, 
a  financial  plan  and  a  time  table.  (30 
points) 

Appropriateness  and  reasonableness 
of  the  proposed  budget,  including  a 
description  of  the  applicant’s  plan  for 
fiscal  management  of  each  proposed 
activity,  including  start-up  time, 
ongoing  timelines,  and  a  narrative 
justification  to  support  each  line.  (15 
points) 

Grant  for  Assistance  to  Intermediary 
Agencies 

ORR  intends  that  the  loan  programs 
will  be  complementary  to  each  other  in 
design  and  implementation  features.  To 
that  end.  ORR  will  award  one  grant  in 
an  amount  not  to  exceed  $50,000  to  a 
private  non-profit,  agency  for  the 
purpose  of  assisting  grantees 
(intermediary  agencies)  in  the 
administration  of  microloan  funds,  in 
the  development  of  appropriate 
financial  systems  for  administering 
these  projects,  and  for  securing 
additional  financing  for  microloans 
from  commercial  lending  institutions. 
Intermediary  agencies  will  be  given 
access  to  standardized  documents, 
policies  and  procedures  that  have  been 
developed  or  gathered  under  this 
.initiative. 

Interested  organizations  should 
submit  an  application  package,  in 
accordance  with  instructions  stated 
below  in  "Application  Preparation  and 
Submission,’’  including  the  following: 

— A  description  of  the  applicant’s 
organizational  structure,  staff 
qualifications,  experience  in 
microenterprise  development,  and 
expertise  in  business  management 
principles  and  the  operation  of 
revolving  loan  funds. 

— A  ncirrative  description  of  technical 
assistance  activities  for  approximately 
6  grantee  intermediary  agencies,  with 
a  timetable  and  schedule  for  the 
preparation  of  site-visit  reports. 

— A  line-item  budget  and  budget 
narrative. 

Applicants  for  the  technical 
assistance  grant  will  be  reviewed 
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competitively  and  scored  by  a  review 
panel  of  experts  in  accordance  with  the 
criteria  stated  below. 

— Organizational  expertise  and  history’ 
of  experience  in  micro-enterprise 
development  and  in  providing 
technical  assistance  and  training  to 
intermediary  agencies.  (40  points) 

— Clarity  and  appropriateness  of  the 
project  design  for  technical  assistance. 
(30  points) 

— Reasonableness  and  appropriateness 
of  the  proposed  budget.  (30  points) 

For  further  information  contact 
Carmel  Clay-Thompson  (202)  401- 
4560  at  the  address  listed  at  the 
beginning  of  this  announcement. 

Program  Area  Three:  National/Regional 
Conferences 

The  closing  date  for  submission  of 
applications  is  July  11, 1994. 

This  program  area  supports  the  efforts 
of  refugee  community  service 
organizations  and  of  non-profit  research 
and  public  policy  institutions  to 
promote  effective  refugee  resettlement 
by  convening  national  and/or  regional 
meetings  for  the  purpose  of  bringing 
together  the  interest  groups  to  define 
and  resolve  issues,  to  provide  technical 
assistance  and/or  to  share  information 
on  resolving  the  resettlement  problems 
of  specific  communities. 

Approximately  10  grants  will  be 
awarded.  Awards  are  limited  to  a 
maximum  of  $10,000.  Conferences  and 
meetings  may  be  convened  for  the 
purpose  of  assembling  national  or 
regional  representatives  of  the 
following: 

(1)  Refugee  community  members; 

(2)  Community-based  organizations  in 
order  to  bring  the  combined  energies  of 
these  communities  to  bear  on  problems 
related  to  refugee  domestic  resettlement 
and  refugee  self-sufficiency;  or 

(3)  Service  providers  and  other 
appropriate  persons  involved  in  refugee 
resettlement  issues  to  explore  resource 
development  and/or  share  professional 
expertise;  or 

(4)  Members  of  educational 
institutions  or  non-profit  research  and 
public  policy  institutions  interested  in 
examining  specific  issues  related  to 
refugee  resettlement;  or 

(5)  Any  combination  of  the  above 
groups  and  purposes. 

An  example  of  the  first  type  might  be 
a  meeting  for  members  of  a  certain 
refugee  community,  gender,  age  group, 
etc.,  in  order  to  identify  issues  of  mutual 
concern  and  related  needs  and 
re.sources.  An  example  of  the  second 
type  might  be  a  meeting  of  refugee 
MAAs  from  a  specific  geographic  region 
of  the  U.S.  convened  to  examine 
problems  of  accessing  mainstream 


services  by  a  particular  ethnic  refugee 
community.  An  example  of  the  third 
type  might  be  a  meeting  of  refugee 
mental  health  professionals  and  para- 
professionals  to  explore  refugee  access 
to  professional  mental  health  services. 

An  example  of  the  fourth  type  might  be 
a  symposium  of  academicians,  policy¬ 
makers  and  interested  members  of 
refugee  communities  meeting  to 
explore,  exchange  and  disseminate 
information  on  broad  and  continuing 
questions  and  problems  of  refugee 
resettlement. 

The  focus  and  activities  of  the 
proposed  meeting  must  be  related  to 
domestic  refugee  resettlement  issues. 

Consortia  of  qualified  organizations 
are  encouraged  to  submit  joint 
applications;  in  each  application  one 
organization  must  be  clearly  identified 
as  the  grant  award  recipient  with 
primary  administrative  and  fiscal 
responsibilities  in  the  application. 
Applications  which  do  not  make  this 
clear  will  not  be  considered. 

The  following  restrictions  apply  in 
this  program  area: 

Grantees  must  provide  at  least  35 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  the  full  limit  of  $10,000  in 
Federal  funds  must  include  a  match  of 
at  least  $5,385  (35%  total  project  cost). 
Since  conference  fees  may  be  generated 
as  program  income,  this  matching 
requirement  is  subject  to  the  policies 
and  requirements  of  45  CFR  part  74, 
subpart  F  as  follows: 

Program  income  from  conference  fees 
may  be  used  to  count  toward 
satisfaction  of  cost  sharing,  in 
accordance  with  45  CFR  74.42(d),  (or  for 
State  applicants,  45  CFR  part  92)  the 
Cost-sharing  or  matching  alternative. 

All  other  program  income  will  be 
considered  accounted  for  under 
alternative  (c),  the  deduction 
alternative,  and  may  not  be  counted 
towards  satisfying  grantee’s  cost-sharing 
requirement. 

In  accordance  with  45  CFR  part  74, 
Subpart  G — Cost  Sharing  or  Matching — 
a  cost-sharing  requirement  may  be 
satisfied  by  the  value  of  third-party,  in- 
kind  contributions  applicable  to  the 
period  to  which  the  cost-sharing 
requirement  applies. 

Additionally,  the  travel  and  expenses 
contributed  by  conference  presenters 
may  be  included  in  calculating  the  cost 
share.  However,  travel  and  expenses  of 


conference  participants  may  not  be 
counted  toward  satisfying  grantees’s 
cost-sharing  requirement. 

Conferences  and  meetings  funded 
under  this  announcement  may  not  be 
used  for  the  purpose  of  lobbying,  or 
otherwise  engaging,  political  entities  by 
participants  or  presenters  to  influence 
legislative  or  administrative  actions. 

Project  periods  for  these  grants  will  be 
for  one  year  only.  No  continuation 
aw'ards  will  be  made. 

Application  Content 

Part  IV  of  the  SF  424  .should  contain 
the  following: 

— An  analysis  and  statement  of  need 
including  primary  and  secondary 
objectives  of  the  meeting  as  well  as 
benefits  to  the  refugee  community; 

— The  extent  to  which  refugee 
communities  have  been  or  will  be 
involved  in  developing  the 
conference’s  design  and  agenda  or  a 
justification  as  to  why  this  is  not 
relevant  or  necessary  for  the  proposed 
conference; 

— A  rationale  for  the  conference  design 
elements  including  proposed  location, 
size,  duration:  a  plan  of  action 
timetable;  the  tentative  agenda,  if 
drafted;  proposed  conference 
exibitors,  if  any; 

— The  applicant’s  organizational 
experience  working  with  refugees  and 
its  organizational  experience  holding 
conferences  (if  any);  resumes  of  the 
major  conference  personnel. 

— A  budget  covering  total  costs  for  the 
conference.  The  budget  should  be 
formatted  in  two  columns.  One 
column  should  be  a  breakdown  by 
line  item  to  be  funded  by  ORR;  the 
other  column  should  be  a  breakdown 
by  line  item  to  be  funded  by  other 
resources.  ORR  funds  may  be  used  for 
space  rental,  travel  and  subsistence 
(per  diem)  for  presenters.  If  travel  is 
proposed  for  participants  other  than 
presenters,  the  grantee  must  provide 
separate  justification  and  specify  the 
criteria  to  be  used  to  select  certain 
participants  to  be  eligible  for  travel 
.stipends  or  expense  reimbursement. 
Federal  funds  may  not  be  used  for 
banquet-type  food  or  beverages, 
entertainment,  honoria  or  conference 
fees.  Travel  stipends  may  only  be  paid 
for  individuals  incurring  actual  travel 
expenses  and  should  be  calculated 
not  to  exceed  actual  travel  and 
administrative  expenses  incurred. 

Review  Criteria 

— Validity  of  the  analysis  and  statement 
of  need  including  primary  and 
secondary  objectives  of  the  meeting  as 
well  as  benefits  to  the  refugee 
community;  (25  points) 
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— The  extent  to  which  refugee 
communities  have  been  or  will  be 
involved  in  developing  the 
conference’s  design  and  agenda  or  a 
justification  as  to  why  this  is  not 
relevant  or  necessary  for  the  proposed 
conference;  (15  points) 

— A  rationale  for  the  conference  design 
elements  including  proposed  location, 
size,  duration:  a  plan  of  action 
timetable:  the  tentative  agenda,  if 
drafted;  proposed  conference 
exibitors,  if  any;  (25  points) 

— The  applicant’s  organizational 
experience  working  with  refugees  and 
its  organizational  experience  holding 
conferences  (if  any);  resumes  of  the 
major  conference  personnel.  (15 
points) 

— Budget  (as  described  in  application 
content).  (20  points) 

For  additional  information  concerning 
this  category,  contact  Nancy  Iris  at  the 
above  address,  telephone  (202) 
401^724. 

General  Procedure  for  Competitive 
Review  of  Applications  Under  all 
Program  Areas  Under  the 
Announcement 
Applicants  will  be  reviewed 
competitively  and  scored  by  an 
independent  review  panels  of  experts  in 
accordance  with  ACF  grants  policy  and 
the  criteria  stated  below  for  each 
program  area.  The  results  of  the 
independent  review  panel  scores  and 
explanatory  comments  will  assist  the 
Director,  ORR  in  considering  competing 
applications.  Reviewers’  scores  will 
weigh  heavily  in  funding  decisions  but 
will  not  be  the  only  factors  considered. 
Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  the  reviewers. 
However,  highly  ranked  applications  are 
not  guaranteed  funding  since  other 
factors  are  taken  into  consideration, 
including:  Comments  of  reviewers  and 
of  ACF/ORR  officials:  previous  program 
perfonnance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 
grants:  audit  reports;  and  investigative 
reports.  Final  funding  decisions  will  be 
made  by  the  Director,  ORR. 

Application  Preparation  and 
Submission 

Availability  of  Forms.  Attachments 
contain  all  of  the  standard  forms 
necessary  for  the  application  for  awards 
under  this  announcement. 

Copies  of  the  Federal  Register 
containing  this  announcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  writing  or  telephoning  the  following 


office:  Office  of  Refugee  Resettlement, 

370  L’Enfant  Promenade  SVV., 
Washington,  DC  20447,  telephone;  (202) 
401-4557. 

Application  Procedures  and 
Submission:  Each  application  should 
include  one  original  and  two  additional 
copies  of  the  following; 

a.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  The  applicant  must 
be  aware  that  in  signing  and  submitting 
the  application  for  this  award,  it  is 
certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 
Drug-Free  Workplace  Certification  and 
the  Debarment  Certification.  Also,  for 
Microloan  applications,  the  applicant 
must  also  provide  the  typed  or  printed 
names,  titles,  and  signatures  of  parties 
within  the  applicant  agency  who  have 
fiduciary  responsibility  for  microloan 
notes  and/or  microloans  closing 
documents. 

b.  “Budget  Information-Non- 
Construction  Programs’’  SF— 424A). 

c.  A  filled  out,  signed  and  dated 
“Assurance — Non-Construction 
Programs”  (SF-424B). 

d.  Restrictions  on  Lobbying — 
Certification  for  Contracts.  Grants, 

Loans,  and  Cooperative  Agreements;  fill 
out,  sign  and  date  form. 

e.  Disclosure  of  Lobbying  Activities, 
SF-LLL;  fill  out,  sign  and  date  form,  if 
necessary. 

f.  A  project  Narrative  consisting  of  the 
elements  described  in  the  Application 
Content  section  of  the  program  for 
which  they  are  applying. 

The  forms  may  be  reproduced  for  use 
in  submitting  applications.  Applications 
must  be  submitted  in  accordance  with 
the  closing  dates  specified  above. 

The  instructions  and  forms  required 
for  submission  of  applications  are 
attached.  The  forms  may  be  reproduced 
for  use  in  submitting  applications. 
Applications  must  be  submitted  in 
accordance  with  the  closing  dates 
specified  above. 

a.  Deadlines:  Applications  will  be 
considered  to  have  met  an  announced 
deadline  if  they  are  either; 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  this 
program  announcement,  or 

(2)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review. 
(Applicants  must  be  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 


b.  Application  Delivery: 

By  Hand:  Hand  delivered  applications 
are  accepted  during  the  normal  working 
hours  of  8  a.m.  to  4;30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at; 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DDG,  901  D 
Street  SW.,  Washington,  DC  20447. 

By  Mail:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L’Enfant  Promenade  SW., 

6th  Floor  OFM/DDG,  Washington,  DC 
20447.  A  formal  grant  application  sent 
by  mail — including  Express  Mail  and 
other,  private  “express”  mail  service 
parcels — must  be  addressed  as  indicated 
above  emd  must  be  postmarked  no  later 
than  midnight  on  the  closing  date  in 
order  to  be  considered. 

c.  Late  applications:  Applications 
w'hich  do  not  meet  the  criteria  in 
paragraph  a.  of  this  section  are 
considered  late  applic.ations.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  comi>etition. 

d.  Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant. 

e.  Once  an  application  has  been 
submitted,  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ACF.  An  application  with  an  original 
signature  and  two  copies  is  required. 

Non-Profits  Status.  Applicants  other 
than  public  agencies  must  provide 
evidence  of  their  nonprofit  status  with 
their  applications.  Any  of  the  following 
is  acceptable  evidence;  (1)  A  copy  of  the 
applicant  organization’s  listing  in  the 
Internal  Revenue  Service’s  most  recent 
list  of  tcix-exempt  organizations 
described  in  section  501  (c)  (3)  of  the 
IRS  Code:  or  (2)  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate. 

Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs,”  and  45  CFR  Part  100, 
“Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.” 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
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All  States  and  Territories  except 
Alabama,  Connecticut,  Hawaii,  Alaska, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Virginia, 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  18 
jurisdictions  need  take  no  action 
regarding  Executive  Order  12372. 
Applicants  for  projects  to  be 
administered  by  Federallji-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  application  and  to  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
differentiate  clearly  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  “accommodate 
or  explain”  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor,  OFM/ 
DDG,  370  L’Enfant  Promenade  SW., 
Washington,  DC  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  is  included  as 
appendix  A  of  this  announcement. 

Applicable  Regulations 

Applicable  HHS  regulations  will  be 
provided  to  grantees  upon  awards. 

Post-Award  Requirements — Records 
and  Reports 

Grantees  are  required  to  file  Financial 
Status  (SF-269)  on  a  semi-annual  basis 
and  Program  Progress  Reports  on  a 
quarterly  basis.  Funds  shall  be 
accounted  for  and  reported  upon 
separately  from  all  other  grant  activities. 
Successful  applicants  for  micro¬ 
enterprise  development  projects  will  be 


given  specific  instructions  by  ACF, 
following  the  award  of  the  grant,  for 
reporting  grant  performance  and  loan 
portfolio  information. 

The  official  receipt  point  for  all 
reports  and  correspondence  is  the 
Division  of  Discretionary  Grants.  The 
original  copy  of  each  report  shall  be 
submitted  to  the  Grants  Management 
Specialist,  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor,  OFM/ 
DDG,  370  L’Enfant  Promenade  SW., 
Washington,  DC  20447.  A  copy  should 
be  sent  simultaneously  to  the  Division 
of  Operations,  ORR.  The  mailing 
address  is:  Office  of  Refugee 
Resettlement,  Division  of  Operations, 
Aerospace  Building,  Sixth  Floor,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447. 

The  final  Financial  and  Program 
Progress  Repmrts  shall  be  due  90  days 
after  the  project  period  expiration  date 
or  termination  of  grant  support. 

Although  ORR  does  not  expect  the 
proposed  components/projects  to 
include  evaluation  activities,  it  does 
expect  grantees  to  maintain  adequate 
records  to  track  and  report  on  project 
outcomes  and  expenditures  by  budget 
line  item. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
this  announcement  is  93.576. 

Dated:  May  12, 1994. 

Lavinia  Limon, 

Director,  Office  of  Refugee  Resettlement. 

Appendix  A 

Executive  Order  12372 — State  Single  Points 

of  Contact 

Arizona 

Mrs.  Janice  Dunn,  ATTN:  Arizona  State- 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  floor,  Phoenix,  Arizona  85012, 
Telephone (602)  280-1315. 

Arkansas 

Ms.  Trade  L.  Copeland  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock. 
Arkansas  72203,  Telephone  (501)  682- 
1074. 

California 

Mr.  Glenn  Stobei  ,  Grants  Coordinator,  Office 
of  Planning  and  Research,  1400  Tenth 
Street,  Sacramento.  California  95814. 
Telephone  (916) 323-7480. 

Colorado 

State  .Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156. 


Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326. 

District  of  Columbia 

Mr.  Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt.  and 
Development,  717  14th  Street  NW.,  suite 
500,  Washington,  D.C.  20005,  Telephone 
(202)  727-6551. 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001 , 
Telephone (904)  488-8114. 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 

Georgia  State  Clearinghouse,  254 
Washington  Street  SW.,  room  534.^, 
Atlanta,  Gc>orgia  30334,  Telephone  (404) 
656-3855. 

Illinois 

Mr.  Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671. 

Indiana 

Ms.  Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610. 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  D(;partment  f)f 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309. 
Telephone  (515)  281-3725. 

Kentucky 

Mr.  Ronald  W.  Cook,  Office  of  the  Governor. 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382. 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office. 
State  House  Station  #38,  Augusta,  Maine 
04333.  Telephone  (207)  289-3261 
Maryland 

Ms.  Mtiry  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 
Massachusetts 

Ms.  Karen  Aronc,  State  Clearinghou.se. 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street,  room 
1803,  Boston,  Massachusetts  02202, 
Telephone (617) 727-7001 
Michigan 

Mr.  Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce.  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 
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Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  949- 
2174 
Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
('clearinghouse.  Office  of  Administration, 
P.O.  box  809,  room  430,  Truman  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314) 751-4834 
Nevada 

Department  of  Administration,  State 
(Clearinghouse,  (Capitol  (Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  ATTN:  Mr.  Ron  Sparks, 
Clearinghouse  Coordinator 
New  Hampshire 

Mr.  Jeffery  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning.  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Cbncord,  New 
Hampshire  03301,  Telephone  (603)  271— 
2155 

New  Jersey 

Mr.  Gregory  W.  Adkins,  Acting  Director, 
Division  of  Community  Resources,  New 
Jersey  Department  of  (Community  Affairs, 
Trenton,  New  Jersey  08625-0803, 
Telephone  (609) 292-6613. 

Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process,  Division  of  (ximmunity 
Resources,  CN  814,  room  609,  Trenton,  New 
Jersey  08625-0803,  Telephone  (609)  292- 
9025 

New  Mexico 

Mr.  George  Elliott,  Deputy  Director,  State 
Budget  Division,  room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New  Mexico 
87503,  Telephone  (50.5)  827-3640,  FAX 
(505) 827-3006 
New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget.  State  Capitol,  Alban v.  New 
York  12224,  Telephone  (518)  47'4-l(>05 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  (Iffice  of  the 
.Secretary  of  Admin.,  N.C.  State 


Clearinghouse,  116  W.  Jones  Street, 

Raleigh,  North  Carolina  27603-8003, 
Telephone  (919) 733-7232 
North  Dakota 

North  Dakota  Single  Point  of  Contact.  Office 
of  Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck.  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 
Ohio 

Mr.  Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  (Columbus,  Ohio  43266-0411, 
Telephone  (614) 466-0698 
Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program.  Department 
of  Administration.  Division  of  Planning, 

265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656. 
Please  direct  correspondence  and 
questions  to:  Review  Coordinator,  Office  of 
Strategic  Planning 
■South  Carolina 

Omeagia  Burgees,  State  Single  Point  of 
Cxjntact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477,  Cxilumbia,  South  Carolina  29201, 
Telephone  (803) 734-0494 
Tennessee 

Mr.  Charles  Brown.  State  Single  Point  of 
Contact.  State  Planning  Office,  500 
(Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennesst?e  37219, 
Telephone (615) 741-1676 
Texas 

Mr.  Thomas  Adams,  Governor’s  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 
Utah 

Utah  State  (Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Ms.  Carolyn  Wright, 
room  116  State  Capitol.  Salt  Lake  City, 

Utah  841 14,  Telephone  (801)  538-1535 


Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Diretlor, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 

109  State  Street,  Montpelier,  Vermont 
05602,  Telephone  (802)  828-3326 
West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  building  #6,  room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304) 348-4010 
Wisconsin 

Mr.  William  C.  Carey,  Federal/State  Relations 
Office,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street. 
P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-0267 
Wyoming 

Ms.  Sheryl  Jeffries,  State  Single  Point  of 
(Contact,  Herachler  Building,  4th  floor.  East 
Wing,  Chevenne,  Wyoming  82002, 
Telephone'  (307)  777-7574 
Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research.  Office 
of  the  Governor,  P.O.  Box  2950.  Agana, 
Guam  96910.  Telephone  (671)  472-2285 
Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  (lovemor, 
Siapan,  CM,  Northern  Mariana  Islands 
96950 
Puerto  Rico 

Nonna  Burgos/Jose  E.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board. 
Minillas  Government  Center,  P.O.  Box 
41119.  .San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809) 727-4444 
Virgin  Islands 

Jose  L.  ('Feorge,  Director,  Office  of 

Management  and  Budget,  No.  41  Norregade 
Emancipation  Garden  Station,  Second 
Floor.  .Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to: 

Ms.  Linda  Clarke.  Telephone  (809)  774-0750 
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APPLICATION  FOR 

FEDERAL  ASSISTANCE 

a.  DATE  SUBMirTED 

Apphcanl  Idantitier 

t.  TVPtOFBUBMBtlON: 

AppNcalion 

PrmMpp/icstiOf) 

S.  DATE  RECEIVED  BV  STATE 

Suta  Application  IdanMiar 

4.  DATE  RECEIVED  BV  FEDERAL  AOENCV 

Federal  Idantifiar 

Q  NonOonatruction 

Q  NonCanatruction 

t.  AmJCANTMTOMUTIM 


Organtntion«l  Unit 


Addms  (01V*  city,  county.  (MW.  and  tip  coda) 


Nam*  and  tataphon*  numbarof  lha  paraon  lo  ba  oontactad  on  matteta  mvotvmo 
itua  apptcalion  (giva  araa  coda)  ' 


«.  ttwtovtw  lOCwnncATtow  nuiwcw  (Iiw>: 


«.  TVne  OF  APPLICATION: 

Q  Naw  Q  Contmuation  Q  Ravison 

N  Raviawri.  aniar  approprwM  l*n*i(()  in  biai(aa)  □  □ 

A  tncraaaa  Award  B  Oacraaaa  Award  C  incraaaa  Nation 

0  Oacraaaa  Duration  Oinar  (apacity) 


t.  TVPC  OF  APPLICANT:  (aoMr  appropnala  taltar  m  bo*)  [_J 
A  Staia  H  Indapandani  Schaol  Oiat 

B  County  I.  Suta  Conirottad  tnatitulon  of  Highar  taammg 

C  Munopal  J  Pnvala  Uravarany 

0  Township  K  Indian  Tnba 

E  tntarsuta  L  Individual 

F  Inlarmunicipal  M  Profit  Organualion 

O  Spaciai  District  N  Oltiar  (Spacify)  _ _ 


a.  NAMC  OF  FEDERAL  AOENCV: 


t1.  DESCRIPTIVE  TITLE  OF  APPLKANrS  PROJECT 


TTTlf 


IS.  AREAS  AFFECTED  RV  PROJECT  (cilias.  COunlias.  (MMS.  ale.) 


IS  PROPOSED  PROJECT 


14  CONQRESSIONAL  DISTRICTS  OF 


Ending  Data 


a  Applcani 


b  Ptoiact 


I  15  ESTIMATED  FUNOmO  | 

a  Fadarai 

t  .00 

b  Applicant 

t  .00 

c  State 

t  .00 

d  Local 

1  .00 

e  Othar 

S  .00 

1  Program  Income 

t  .00 

0  TOTAL 

t  .00 

It  B  application  subject  to  REVIEW  BV  STATE  EXECUTIVE  ORDER  tSSTS  PROCESS! 
a  VES  this  PREAPPUCAT10N/APPUCAT10N  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


b  NO  Q  PROGRAM  IS  NOT  COVERED  BY  E  O  12372 

Q  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.  B  the  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
r~l  Yas  If  'Yas."  attach  an  axplanalian 


□  No 


It  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF.  ALL  DATA  IN  THB  APPUCATTONiPREAPPUCATION  ARE  TRUE  AND  CORRECT.  TNE  DOCUMENT  HAS  BEEN  DULY 
AUTHORISED  BY  THE  OOVERNINO  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLV  HMTH  TNE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  B  AWARDED 


a  Typad  Name  of  Aulhorued  Rapreiantative 


c  Telephone  numpei 


d  Signaiuie  of  Authoruad  Rapreaeniaiive 

Serious  EO'lions  Noi  Usabie 


e  Dale  S^jned 


Authorized  for  Local  Reproduction 


Sundard  Form  424  (REV  4-88) 
PiBSCTibed  by  OMB  Circular  A-102 


BILUNG  CODE  4184-01-C 


/ 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant’s  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant’s 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— “New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— “Revision”  means  any  change  in  the 
Federal  Government’s  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  v/hether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body’s  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant’s  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 
(General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  pieriod  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  Alt  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1—4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
Mtle  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  fa),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns(c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 

( Itherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Besources 
Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Action  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State’s  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  arc  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Q)lumn  (e) — Enter  totals  of  Ckjlumns  (b). 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  ot 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
(Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  neccssar>’.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  addition?' 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  scheduh's 
are  prepared  for  this  Section,  annonate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — ^Non-Construction  Programs 
Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  1  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  descrilxjd  in  this 
application. 

2.  Wilt  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
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establish  a  proper  accounting  system  in 
accordance  with  generally  acceipted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohi'bit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  (w  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Jntcrgovejnmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulatiims  specified 
in  Appendix  A  of  OPM’s  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
CFR  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.i,.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  II.S,C.  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  <»f  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcohobsm  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ec- 
3).  as  amended,  relatingto  confidentiality  of 
alcoht)!  and  drug  abuse  patient  records;  (b) 
Title  Vlll  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  3601  et  seq.),  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  tlai  s{xu;ifit. 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(s)  which  mav  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  pcquire-ments  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
proj>erty  acquired  for  project  purposes 
regard!^  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  wfiose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
27€a  to  276a-7),  the  Copeland  Act  (40  U.S.C. 
276c  and  18  U.S.C.  874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333),  regaining  labor  standards 
for  federally  assisted  construction 
subagree  ments. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  p>articipate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SI 0,000  or 
nxire. 

11.  Will  comply  with  environmental 
standards  wbich  may  be  prescribed  pursuant 
to  the  foUow'ing:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  BO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
c\'aluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Ckiastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  ((Hear  Air) 
Im4>iement8tion  Plans  under  Setdion  176(c) 
of  the  Clear  Air  Act  of  1955,  as  rmienckni  (42 


U.S.C.  §  7401  et  seq.);  (g)  protection  of 
undeiground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  ai>d  (h)  protection  of 
endan8(?red  species  under  the  Endangered 
Species  Act  of  1973,  as  amend«!d,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.SU.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
a.mended  (16  U.S.Q  470),  EO  11593 
(identification  and  protection  of  liistoric 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply.,  with  P.L.  93-348 
regarding  thf:  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

1 5.  WUl  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blootled  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Load-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  u.se  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  Iw  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signatun:  of  Authorized  Certifying  Official 


Appl  icimt  Organization 


Titk; 

Date  SubmitRxl 
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U.S.  Department  of  Health  and  Human  Services _ 

Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals _ 


By  signing  and/or  submitting  this  application  or  grant  agresment,  the  grantee  is  providing  the  certification 

seloulbekm. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  19S8, 45  CFR  Part  76,  Subpart 
F.  The  regulatians,  published  m  the  May  25,1990  Federal  Register,  require  certification  by  grantees  that  they  wiDmainiain 
■  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determine  that 
the  grantee  knowing  rendered  a  falgg  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Ad,  HHS,  in  additiim  to  any  other  remedies  avaHable  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug-F'ree  Workj^ce  Act  False  certification  or  violation  of  the  oeitification  shall  be  grounds  for  suspension  payments, 
suspension  or  termination  of  pants,  or  govemmentwide  suspension  or  debarment 

Workplaces  under  grants,  w  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  applicaticm,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
informatioo  available  for  Federal  inspection.  F^ure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-free  workplace  requirements. 

Workplace  identifications  most  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Cat^orical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  m  concert  halts  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  Nonprocurement  Suspension  and  Debarment  conunon  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  foUowing  dcfmltiocs  from  these 
ruics; 

'Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  repalalion  (21  CFR  1308.11  through  1308.15). 

'Convictioc'  means  a  finding  guDt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  boiu,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  crimioal  drug  statutes; 

‘Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensbg,  use,  or  possession  of  any  contr  olled  substance; 

Tmpioyee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  metuding;  (i) 
All  ‘direct  charge*  employees;  (ii)  ail  ’indirect  charge*  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  vriro  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  arc  on  the  grantee’s  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  ctf 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matchbg  requirement;  consultants  or  independent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

Th9  grantee  certinea  that  K  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notif^ng  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlk^  substance  is  proUbited  in  grantee’s  workplace  and  sped^'ing  the  actions  that  will  be  taken  against 
urployees  for  violation  td  such  prohilntion; 

(b)  EstaUishing  an  rmgoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  dmg  abuse  violations  occurring  in  the  workplace; 

(c)  Maki^  it  a  requirement  that  each  cmpIoyTC  to  be  engaged  in  the  performance  of  the  grant  be  gjven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Noticing  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

^  (e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
unployce  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
msluding  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  convicted  employee  was  working, 
^ess  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
ideiitification  numbcr(s)  of  each  affected  grant; 
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(f)  Takii^  one  of  the  foDowing  actions,  within  30  calendar  days  of  receivu)g  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  convict^ 

(1)  Takiqg  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended; er,  Requiiii^  such  employee  to  participate  satisfaaorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approv^  for  such  purposes  by  a  Federal,  State,  m  local  health,  law 
enforcement,  or  other  tqspropiiate  agenqr; 

(g)  Making  a  good  fa^  efl'ort  to  continue  to  a  drug-free  workplace  through  imolementation  of  paragraphs  (a), 

(b),(c),(d),(e)and(0. 

pta  grantot  nay  biscrl  in  tha  apaca  providad  below  the  slte(s)  for  the  parformanca  of  work  dona  in 
connaefion  with  fha  apacific  grant  (uaa  attaehmenta,  if  naadad): 


Place  of  Performance  (Street  address.  City,  County,  State,  ZIP  Code), 


Check _ if  there  arre  workplaces  on  file  that  are  not  identified  here. 


Sections  76.630(c)  and  (dK2)  and  76US3S(a)(l)  and  (b)  provide  that  a  Federd  agency  m^  desigiMte  a  central  receipt 
point  for  STATE-WIDE  AND  STATE  AGENCT-WIDE  eertificatioaa,  and  for  ootUication  of  crimmal  drug  conwetioas. 
For  the  Department  of  Heakb  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grots  Management  nnd 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Hei^  and  Human  Services,  Room  S17-D,  200 
Independence  Avenue,  S.W'..,  Washington,  D.C  2020L 

! _ I _ J 


DCMOrwn#:  llc«iM4MnlW0 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — ^Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
nr  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  chaiged  by  a 
governmental  entity  (Federal,  State  of  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HH.S)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  for  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction,  “provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  Include  this  clause  entitled 
“certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,  “without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. ' 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL,  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SlOO.OOO  for 
each  such  failure. 

Statement  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  or  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 


Signature 


Title 


Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMS 
OS4S.004S 


1.  Type  of  Federal  Action: 

□  a.  contract 
b.  grant 


a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

j  I  a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Name  and  Address  of  Reporting  Entity; 


□  Subawardee 

Tier _ ,  if  known: 


3.  Report  Type: 

□  a.  initial  filing 

b.  materia)  c^nge 

For  Material  Change  Only, 
year  _____  quarter 
date  of  last  report  _ 


S.  If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District  if  known: 


6.  Federal  Oepaitment/Agency: 


Congressional  District  if  known: 


7.  Federal  Program  Naiite/Description: 


ft.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  I 

(if  individuaJ,  fast  name,  first  name.  M/h 


Cf  DA  Number,  if  applicable:  _________ 


9.  Award  Amount  iFfcnown: 
S 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  name,  first  name.  Mlk 


Umch  Conlinuttion  SheeKiJ  SF-Ul-A.  if  n«ces 


It.  Amount  of  Payment  (check  all  that  apply): 

$  _  O  actual  □  planned 


12.  Form  of  Payment  (check  all  that  apply): 

□  a.  cash 

□  b.  in-kind;  spedfy:  nature  ___________ 

value  _ 


13.  Type  of  Payment  (check  all  that  apply): 

□  a.  retainer 

□  b.  one-time  fee 

□  c.  commission 

□  d.  contingent  fee 

□  e.  deferred 

□  f.  other;  specify:  _ 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Dalets)  of  Service,  including  officerfs).  employeefs), 
or  Memberts)  contacted,  for  Payment  Indicated  fai  Item  11: 


_  (atttdi  Continutlion  ST-tU-A  U  ncccss 


IS.  Continuation  Shcctts)  SF-LLL-A  attached:  □  Yes  □  No 


14.  feiTannation  meutnmi  eMaufh  Mt  lonn  m  auihahnd  by  Mtt  11  U.SC 

Mcuen  usi.  Om  dnrhmm  «>  ldbbylw|  b  « iwnnil  wpwnmion  Signature:  ____ 

•I  Iki  vpa**  «Mch  ibariei  mm  placab  by  Mm  liw  ab«*«  ■ban  ihn 

•aniactian  wa  maba  m  atwaiaJ  ima.  n»  Oitiaiaa  i>  memmd  piawawl  ••  Prml  Name:  -  .... 

II  use.  1IS1  rtm  laliwiiiHii  aM  ba  waiinr  <a  Wa  Canraa  mm*-  _  . 


aia  e»a  laauaab  biiriaaiai  eni  ba  iiatan  aa  a  aMI  panaiiy  al  nal  taa  #iaa 
twaao  and  nai  mam  liian  t1on.ooo  ia>  aadi  aueh  ladma 


Telephone  No.:. 


/Federal  Use  Oidy: 


|FR  Doc.  94-12029  Filed  5-17-94;  8:45  amj 
BILLINQ  CODE  41ftM)4-C 


Wednesday 
May  18,  1994 
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DEPARTMLNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

RiN  0905-2A64 

Availability  of  Grants  To  Support 
Hispanic/Latino  Community  Health 
Coalition  Development  Projects 

AGENCY:  Office  of  Minority  Health, 

Office  of  the  Assistant  Secretary  for 
Health,  PHS,  DHHS. 

ACTION:  Notice  of  Availability  of  Funds 
and  Request  for  Applications  to  supp>ort 
Hispanic/Latino  Community  Health 
Coalition  Development  Project  Grants. 

AUTHORITY:  This  program  is  authorized 
under  section  1707(d)(1)  of  the  Public 
Health  Service  Act. 

PURPOSE:  This  program  is  intended  to 
provide  sup  nort  for  Hispanic/Latino 
community  based  organizations  to  (1) 
plan  and  develop  a  formal  coalition 
which  will  address  health  service  needs 
of  Hispanic/Latino  populations  and 
communities,  and  (2)  modify  an  existing 
coalition  and  its  organizational 
structure,  purpose,  policies,  or  practices 
to  demonstrate  an  effective  and  efficient 
way  of  addressing  the  specific  health 
needs  of  Hispanic/Latino  populations. 
BACKGROUND:  The  Hispanic/Latino 
communities  endure  a  wide  range  of 
health  problems.  The  Hispanic/Latino 
communities’  health  is  aggravated  by 
the  social,  cultural  and  linguistic 
barriers  which  deny  the  community 
access  to  much  needed  health  care 
services.  Health  data  on  Hispanic/Latino 
communities  are  limited.  However, 
those  that  are  available  indicate  a 
continued  disparity  in  health  status 
among  Hisp  .^aics/Latinos  as  compared 
to  non-Hlspanic  whites.  For  example: 

•  Although  the  number  of 
tuberculosis  cases  has  decreased  during 
1985  to  1990  for  non-Hispanic  whites,  it 
has  increased  by  55%  for  Hispanics. 

The  risk  of  tuberculosis  among 
Hispanics  is  now  five  times  greater  than 
for  non-Hispanic  whites. 

•  About  one  out  of  four  Mexican- 
American  and  Puerto  Rican  adults  has 
diabetes  mellitus.  Four  out  of  ten  of 
these  diabetics  do  not  know  that  they 
have  diabetes. 

•  Infant  mortality  among  Puerto 
Ricans  (10.9%  in  1985-87)  is  higher 
than  for  the  total  population. 

•  Hispanic/Latinos  15-24  years  old 
have  the  second  highest  homicide  rate 
(27.5  per  100,000  in  1989-91)  of  all 
racial  and  ethnic  groups — three  times 
that  for  whites. 

Because  ^'alth  promotion/risk 
reduction  programs  require  influencing 


behavior  which  frequently  is  resistant  to 
change,  it  is  critical  that  the  methods 
used  be  sound  and  acceptable  to  the 
target  population.  Successful  programs 
recognize  that  the  health  information/ 
media  approach  alone  is  insufBcient  to 
motivate,  effect  and  sustain  the  desired 
change  in  either  individual  or  group 
behavior.  Moreover,  even  when 
additional  educational  interventions 
(e.g.,  counseling,  workshops)  are 
conducted,  conventional  health 
promotion  activities  are  often  ineffective 
in  reaching  Hispanic/Latino 
populations.  Too  often,  they  disregard 
ethnic/cultural  health  beliefs  and 
’practices  or  community  norms  which 
could  contribute  to  or  otherwise  affect 
risk  factors  leading  to  illness. 

This  program  needs  to  effect  the 
specific  health  needs  of  the  Hispanic/ 
Latino  community.  In  order  to 
accomplish  this  purpose,  this 
announcement  is  limiting  competition 
to  Hispanic/Latino  community-based 
organizations  who  can  best  reach  the 
target  population  in  a  culturally 
sensitive  and  credible  manner  and  to 
contribute  to  the  overall  community 
empowerment  by  strengthening 
leadership. 

APPLICANT  ELIGIBILITY:  Eligible  applicants 
are  public  and  private  non-profit 
HispanicVLatino  community-based 
organizations. 

ADDRESSES/CONTACTS:  Applications 
must  be  prepared  on  Form  PHS  5161- 
1  (Revised  July  1992  approved  under 
OMB  Control  number  0937-0189). 
Application  kits  and  technical 
assistance  on  budget  and  business 
aspects  of  the  application  may  be 
obtained  from  Ms.  Carolyn  A.  Williams, 
Grants  Management  Officer,  Office  of 
Minority  Health,  Rockwall  II  Building, 
Suite  1000,  5515  Security  Lane, 
Rockville,  MD  20852  (telephone  301/ 
594-0758).  Completed  applications  are 
to  be  submitted  to  the  same  address. 

Technical  assistance  on  the 
programmatic  content  for  Coalition 
Development  Grants  may  be  obtained 
from  Jaime  Henriquez,  who  can  be 
reached  at  the  Office  of  Minority  Health, 
Rockwall  II  Building,  Suite  1000,  5515 
Security  Lane,  Rockville,  MD  20852 
(telephone  301/594-0769). 

OMH  Regional  Minority  Health 
Consultants  (RMHCs)  can  also  provide 
necessary  technical  assistance.  A  listing 
of  the  RMHCs  and  how  they  may  be 
contacted  is  provided  in  the  grant 
application  kit.  Applicants  also  can 
contact  the  OMH  Resource  Center 
(OMH/RC)  at  1-800/444-6472  for  health 
information  and  generic  information  on 
preparing  grant  applications. 


DEADLINE:  To  receive  consideration, 
grant  applications  must  be  received  by 
the  Grants  Management  Officer  by  July 
5, 1994.  Applications  will  be  considered 
as  meeting  the  deadline  if  they  are 
either:  (1)  Received  at  the  above  address 
on  or  before  the  deadline  date,  or  (2) 

Sent  to  the  above  address  on  or  before 
the  deadline  date  and  received  in  time 
for  submission  to  the  review  panel.  A 
legibly  dated  receipt  fi'om  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Applications 
w'hich  do  not  meet  the  deadline  will  be 
considered  late  and  will  be  returned  to 
the  applicant  unread. 

AVAILABILITY  OF  FUNDS:  It  is  anticipated 
that  the  Office  of  Minority  Health  wdll 
have  estimated  $800,000  available  to 
support  approximately  16  awards  of  up 
to  $50,000. 

PERIOD  OF  SUPPORT:  Support  may  be 
requested  for  a  total  project  period  not 
to  exceed  to  one  year. 

PROJECT  BUDGETS:  Budgets  of  up  to 
$50,000  total  direct  and  indirect  costs 
per  year  may  be  requested  to  cover:  the 
cost  of  personnel;  consultants;  support 
services;  materials;  and  justified  travel. 
Project  budget  must  include  travel  for  2 
project  staff  to  attend  a  3-day  meeting  in 
Washington,  DC.  Funds  may  not  be  used 
for  building  alterations  and  renovations. 
Also,  funds  may  not  be  used  to  purchase 
equipment  except  as  may  be  acceptably 
justified  in  relation  to  conducting  the 
project  related  activities. 

AWARD  CRITERIA:  Funding  decisions  will 
be  made  by  the  Office  of  Minority 
Health  and  will  be  based  on:  the 
recommendations/ratings  of  review 
panels  and  program  balance,  including 
geographic  and  health  problem  area. 
REVIEW  OF  APPLICATIONS:  Applications 
will  be  screened  upon  receipt.  Those 
that  are  judged  to  be  incomplete,  non- 
responsive  to  the  announcement,  or 
nonconforming  will  be  returned  without 
comment.  Applications  judged  to  be 
complete,  conforming,  and  responsive 
will  be  reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 

Applications  will  be  evaluated  by 
federal  and  non-federal  reviewers 
chosen  for  their  expertise  in  minority 
health  and  experience  with  similar 
projects. 

Applicants  are  advised  to  pay  close 
attention  to  the  general  and 
supplemental  instructions  provided  in 
the  application  kit.  Applications  will  be 
reviewed  and  evaluated  for  technical 
merit  and  consistency  with  the 
requirements  of  this  annotmcemont.  Of 
specific  importance  will  be  the  criteria 
found  in  the  supplemental  instructions 
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under  these  listed  headings.  The 
percentage  weight  for  each  section 
appears  after  each  heading. 

I.  Needs  Assessment:  20% 

II.  Goals  and  Objectives:  25% 

III.  Work  Plan/Strategy:  35% 

IV.  Evaluation  Plan:  20% 

DEFINITIONS:  For  the  purpose  of  this 
grant  program,  the  following  definitions 
are  provided: 

(1)  Community — A  defined 
geographical  area  in  which  persons  live, 
work,  and  play  and  are  characterized  by: 
a)  formal  and  informal  leadership 
structures  for  the  purpose  of 
maintaining  order  and  improving 
conditions;  and  b)  its  capacity  to  serve 
as  a  focal  point  for  addressing  societal 
needs  including  health  needs. 

(2)  Hispanic/Latino  Community- 
Based  Organization — A  public  or  private 
non-profit  organization  that  has  a 
governing  board  composed  of  51  percent 
or  more  Hispanic/Latino  members,  has 
Hispanic/Latino  persons  in  key  program 
positions,  and  has  an  established  record 
of  service  to  the  targeted  community,  or 
a  local  affiliate  of  a  national 
organization  provided  the  local  affiliate 
has  a  governing  body  composed  of  51 
percent  or  more  Hispanic/Latino 
members,  has  Hispanic/Latino  persons 
in  key  program  positions,  and  has  an 
established  record  of  service  to  the 
target  community. 

SUPPLEMENTARY  INFORMATION:  In  relation 
to  the  Goals  for  the  Year  2000,  the 
Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  announcement  for 
Fiscal  Year  1994  Hispanic  Coalition 
Grants  is  potentially  related  to  all 


twenty-two  priority  areas  which  are 
listed  as  follows:  physical  activity  and 
fitness;  nutrition;  tobacco;  alcohol  and 
other  drugs;  family  planning;  mental 
health  and  mental  disorders;  violent  and 
abusive  behavior;  educational  and 
community-based  programs; 
unintentional  injuries;  occupational 
safety  and  health;  environmental  health; 
food  and  drug  safety;  oral  health; 
maternal  and  infant  health;  heart 
disease  and  stroke;  cancer;  diabetes  and 
chronic  disabling  conditions;  HIV 
infection;  sexually  transmitted  diseases; 
immunization  and  infectious  diseases; 
clinical  preventive  services; 
surveillance  and  data  systems.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-00100474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(telephone:  202/783-3238). 

STATE  REVIEWS:  Applications  are  subject 
to  review  as  governed  by  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs.  Applications  for 
funding  will  be  subject  to  State  review. 
All  comments  from  a  State  office  must 
be  received  by  60  days  after  the 
application  deadline  by  the  Office  of 
Minority  Health’s  Grants  Management 
Officer.  Applicants  should  contact  State 
Single  Points  of  Contact  (SPOC)  early  in 
the  application  preparation  process.  A 
list  of  addresses  of  the  SPOCs  is 
enclosed  with  the  application  kit 
material. 

PROVISION  OF  SMOKE-FREE  WORKPLACE 
AND  NON-USE  OF  TOBACCO  PRODUCTS  BY 
RECIPIENTS  OF  PHS  GRANTS:  The  Public 
Health  Service  strongly  encourages  all 


grant  recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

PUBLIC  HEALTH  SYSTEM  REPORTING 
REQUIREMENTS:  This  program  is  subject 
to  Public  Health  Systems  Reporting 
Requirements  (approved  under  0MB 
Control  number  0937-0195).  Under 
these  requirements,  a  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (a)  a  copy  of  the  face 
page  of  the  applications  (SF  424),  (b)  a 
summary  of  the  project  (PHSIS),  not  to 
exceed  one  page,  which  provides:  (1)  a 
description  of  the  population  to  be 
served,  (2)  a  summary  of  the  services  to 
be  provided,  (3)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93-137  (Coalition 
Grants). 

Clay  E.  Simpson,  )r.. 

Acting  Deputy  Director  for  Minority  Health. 
(FR  Doc.  94-12099  Filed  5-17-94;  8:45  ami 
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